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SUBJECT: Recording and permitting of existing commercial wells pursuant to 
subsection 37-92-602(5), C.R.S., outside of Designated Basins 

The following policy is adopted to provide a standard for the evaluation of 
applications submitted pursuant to subsection 37-92-602(5), C.R.S. for the 
recording of existing wells used for drinking and sanitary facilities in 
individual commercial businesses. This policy becomes effective immediately 
and shall be modified or revoked in writing only. 

1. Water from an existing commercial well must have been applied to the 
beneficial uses claimed prior to May 8, 1972. 

2. The claimed and actual pumping rate shall not exceed 15 gallons per 
minute. 

3. The use of the water diverted must be limited to drinking and sanitary 
facilities required for the commercial use. No outside uses of water 
shall be permitted. 

4. The well must be the only commercial well serving the business. 

5. The annual amount of ground water diverted shall not exceed 1 acre-foot 
(325,900 gallons). The application must be supported with evidence of 
the historic diversions and use prior to May 8, 1972. 

6. The return flow from the use of the water must be discharged to the same 
stream system in which the well is located. 

7. The applicant's claimed date and use must be supported by a written field 
inspection report prepared by personnel from the State Engineer's Office. 

8. The State Engineer may require that a totalizing flow meter be installed 
on the well and that records of all diversions be submitted to the 
Division Engineer upon request. 

9. Wells not meeting the above criteria cannot be considered pursuant to 
this policy. 
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10. Variances to this policy may be granted by the State Engineer upon 
written request by the applicant. 

JAD/RGH/CQ:73911 

eris A. Danielson 
tate Engineer 
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CONSIDERATIONS & BACKGROUND FOR POLICY MEMO #90-1 

PROBLEM 
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Subsection 37-92-602(5) provides for the recording and permitting of 
wells exempted by section 37-92-602(1)(c) which were put to use prior to May 
8, 1972. Production from such wells must not exceed 15 gpm with the use 
limited to drinking and sanitary facilities in individual commercial 
businesses. The statutes do not define drinking and sanitary facilities or 
the types of businesses, nor do they provide a limit on the annual diversion. 
These shortcomings leave the staff without clear guidelines as to whether a 
well qualifies for recording and has resulted in inconsistent application of 
the statutes. 

DISCUSSION 

The apparent intent of the referenced statute is to recognize certain 
eXisting uses of ground water as having a minimal effect on other water rights 
and to exempt those uses from administration in the priority system. Many 
wells may fit the statutory definition of 37-92-602(1)(c), but the actual use 
of the water does not fall within the legislative intent of minimal effect on 
water rights. The size of the business and the number of people served must 
be considered in evaluating these applications. The adoption of a volumetric 
standard seems appropriate to implement the statute. 

Similarly, it is unclear what uses were intended to be included in the 
definition of drinking and sanitary facilities. Drinking fountains and 
restrooms in an office building clearly meet the definitions. It is less 
certain whether the use of water for cooking and dishwashing in restaurants, 
for motels, for lodge and convention complexes, and for veterinary and kennel 
facilities falls under the statutory intent of drinking and sanitary 
facilities. 

The number of businesses to be served by one exempt commercial well has 
also been questioned. The statute is unclear whether the use is limited to 
one business and whether the businesses must be located in one building. 
Placing a limit on the amount of water diverted should remove these 
questions. It should not matter whether 10 people work in one business or two 
and whether the businesses are located in one building or not. 

Another issue needing to be addressed is whether a well historically used 
for non-exempt purposes can be recorded for a lesser amount meeting the 
definition of an exempt well. If this claimed exempt use was a portion of the 
historic use of the well, the effect of the well on other water rights would 
be lessened and would not differ from that of any other well meeting the 
standards established in this policy. Therefore, only the claimed and future 
use of the well and not the total historic use, needs to be considered in 
evaluating applications to record exempt commercial wells. 
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On occasion, the question is asked if more than one exempt well can be 
used to serve the same business. The use of more than one well serving the 
same commercial property would create the potential for greatly increasing the 
diversion of ground water. This would be contrary to the intent of section 
37-92-602, C.R.S. which pertains only to certain small uses of ground water. 
To qualify for recording or permitting of an eXisting well, the well must be 
the only well serving the business for drinking and sanitary purposes. 

SOLUTION 

In order to mlnlmlze individual interpretations and to facilitate the 
timely evaluation of applications, two options are available. 

1. Follow a strict interpretation of the law and limit exempt commercial 
wells to drinking fountains and bathroom facilities for human purposes 
only. The pumping rate must not exceed 15 gpm with no specific limit on 
the annual diversion. Applications for other uses would be denied. 

The anticipated outcome of this approach is more denials and hearings 
before the State Engineer and additional engineering and legal work 
needed for the approval and administration of any required small 
augmentation plans. 

2. Establish a volumetric limit on annual diversions which can be allowed 
for a well to qualify as exempt commercial. This would have the effect 
of broadening the interpretation of the statute. Little or no opposition 
from applicants is anticipated using this approach. It would also reduce 
the number of denials, hearings and the associated staff time. 

RECOMMENDATION 

The second of the two available options appears to be the most workable. 
A numeric limit is more definite thus making it easier to evaluate and 
administer. It also reduces the uncertainties of interpreting whether the 
uses qualify as drinking and sanitary facilities. On April 9, 1985, a policy 
was adopted which establishes the 1/3 acre-foot diversion limit for new exempt 
commercial wells evaluated pursuant to 37-92-602(3)(b)(I), C.R.S. This 1/3 
acre-foot appears to be too restrictive for wells which have been in operation 
since before May 8, 1972. Since the statutes distinguish between existing 
"domestic uses" and new "household only" uses, it appears that existing 
"exempt commercial" uses should be allowed a larger annual diversion than a 
new "exempt commercial" use. 

The policy providing for the recording of existing commercial wells based 
on a volumetric standard instead of an interpretation of drinking and sanitary 
facilities by the staff is suggested. A volumetric diversion of 1 acre-foot 
shall apply for the recording of commercial wells pursuant to 37-92-602(5), 
C.R.S. 

In order to standardize the evaluation of applications, the above 
criteria are applicable to all areas of the state outside of the boundaries of 
designated ground water basins whether the stream system is overappropriated 
or not. Any well which does not meet these standards may be considered 
pursuant to 37-90-137, C.R.S. as a new appropriation. 
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