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1. TITLE. 

Rules Concerning the Colorado Instream Flow and Natural Lake Level Program, hereafter referred to as 
the Instream Flow (“ISF” ) Program as established in §37-92-102 (3) C.R.S., shall be hereinafter referred 
to as the “ISF Rules.”  

2. PURPOSE OF RULES. 

The purpose of the ISF Rules is to set forth the procedures to be followed by the Board and Staff when 
implementing and administering the ISF Program. By this reference, the Board incorporates the Basis 
and Purpose statement prepared and adopted at the time of rulemaking. A copy of this document is on 
file at the Board office. 

3. STATUTORY AUTHORITY. 

The statutory authority for the ISF Rules is found at §37-60-108, C.R.S. and §37-92-102 (3), C.R.S. 
Nothing in these rules shall be construed as authorizing the Board to deprive the people of the state of 
Colorado of the beneficial use of those waters available by law and interstate compact. 

4. DEFINITIONS. 

4a. Agenda Mailing List. 

The agenda mailing list consists of all Persons who have sent a notice to the Board Office that they wish 
to be included on such list. These Persons will be mailed a Board meeting agenda prior to each 
scheduled Board meeting. 

4b. Board. 

Means the Colorado Water Conservation Board as defined in §§37-60-101, 103 and 104, C.R.S. 

4c. Board Office. 

The Colorado Water Conservation Board's office is located at 1313 Sherman Street, 7th Floor, Denver, 
CO 80203. The phone number is (303) 866-3441. The facsimile number is (303) 866-4474. The Board's 
website is http://www.cwcb.state.co.us. 

4d. Contested Hearing Mailing List. 

The Contested Hearing Mailing List shall consist of all Persons who have received Party status or 
Contested Hearing Participant status pursuant to Rules 5l. or 5m. This mailing list is specific to a 
contested appropriation. 

4e. Contested Hearing Participant. 



Any Person who desires to participate in the contested ISF process, but not as a Party, may obtain 
Contested Hearing Participant status pursuant to Rule 5m. A Person with such status will receive all Party 
documents. Contested Hearing Participants may comment on their own behalf, but may not submit for the 
record technical evidence, technical witnesses or legal memoranda. 

4f. CWCB Hearing Officer. 

The Hearing Officer is appointed by the Board and is responsible for managing and coordinating 
proceedings related to contested ISF appropriations, acquisitions or modifications, such as setting 
prehearing conferences and adjusting deadlines and schedules to further the Parties' settlement efforts or 
for other good cause shown. The Hearing Officer does not have the authority to rule on substantive 
issues. 

4g. Final Action. 

For purposes of Rule 5, final action means a Board decision to (1) file a water right application, (2) not file 
a water right application or (3) table action on an ISF appropriation; however, tabling an action shall not 
be construed as abandonment of its intent to appropriate. 

4h. Final Staff ISF Recommendation. 

Staff's ISF recommendation to the Board is based on Staff's data and report, and public comments and 
data contained in the official record. 

4i. ISF. 

Means any water, or water rights appropriated by the Board for preservation of the natural environment to 
a reasonable degree, or any water, water rights or interests in water acquired by the Board for 
preservation or improvement of the natural environment to a reasonable degree. “ISF” includes both 
instream flows between specific points on a stream and natural surface water levels or volumes for 
natural lakes. 

4j. ISF Subscription Mailing List(s). 

The ISF Subscription Mailing List(s) are specific to each water division. The ISF Subscription Mailing 
List(s) shall consist of all Persons who have subscribed to the list(s) by sending notice(s) to the Board 
Office that they wish to be included on such list for a particular water division. The Staff shall, at such 
times as it deems appropriate, mail to all Persons on the water court resume mailing list in each water 
division an invitation to be included on the ISF Subscription Mailing List for that water division. Persons on 
the list are responsible for keeping Staff apprised of address changes. Persons on the ISF Subscription 
Mailing List(s) shall receive agendas and other notices describing activities related to ISF 
recommendations, appropriations and acquisitions in the particular water division. Persons may be 
required to pay a fee in order to be on the ISF Subscription Mailing List(s). 

4k. Mail. 

For the purposes of the ISF Rules, mail refers to regular or special delivery by the U.S. Postal Service or 
other such services, electronic delivery (e-mail), or delivery by FAX transmission. 

4l. Party. 

Any Person may obtain Party status pursuant to Rule 5l. Only a Person who has obtained Party status 
may submit, for the record, technical evidence, technical witnesses or legal memoranda. Each Party is 
responsible for mailing copies of all documents to all other Parties and Contested Hearing Participants. 



4m. Person. 

Means any human being, partnership, association, corporation, special district, water conservancy 
district, water conservation district, municipal entity, county government, state government or agency 
thereof, and federal government or agency thereof. 

4n. Proper Notice. 

Means the customary public notice procedure that is provided each year by the Board in the preamble to 
the Board's January Board meeting agenda. This customary public notice procedure may include posting 
of the agenda at the Board office, filing legal notices when required, mailing to Persons on the Board 
mailing lists and posting notices on the Board's website. 

4o. Stacking. 

As used in Rule 6, the terms “stack” or “stacking” refer to an instance in which the Board holds more than 
one  water right for the same lake or reach of stream and exercises the rights independently according to 
their decrees. 

4p. Staff. 

Means the Director of the Colorado Water Conservation Board (“CWCB Director”) and other personnel 
employed by the Board. 

5. ORIGINAL APPROPRIATION PROCEDURE. 

5a. Recommendation of Streams and Lakes for Protection. 

All Persons interested in recommending certain stream reaches or natural lakes for inclusion in the ISF 
Program may make recommendations to the Board or Staff at any time. Staff will provide a preliminary 
response to any Person making such a recommendation within 30 working days after receipt of the 
recommendation at the Board Office. Staff will collaborate with State and Federal agencies and other 
interested Persons to plan and coordinate collection of field data necessary for development of ISF 
recommendations. The Staff shall advise the Board, at least annually, of all new recommendations 
received and of streams and lakes being studied for inclusion in the ISF Program. 

5b. Method of Making Recommendations. 

All recommendations transmitted to the Board or Staff for water to be retained in streams or lakes to 
preserve the natural environment to a reasonable degree must be made with specificity and in writing. 

5c. Board Approval Process. 

Periodically, after studying streams and lakes for inclusion in the ISF Program, Staff will recommend that 
the Board appropriate ISF rights. The Board and Staff will use the following annual schedule for initiating, 
processing and appropriating ISF water rights: 

January 

● The January Board meeting agenda will list proposed ISF appropriations to be 
appropriated that year. 

● Staff will provide data, engineering and other information supporting each proposed ISF 
appropriation to the Board prior to or at the January Board meeting. 



● Staff will present its information and recommendation for each proposed ISF 
appropriation at the January Board meeting. 

● The Board will take public comment on the proposed ISF appropriations at the January 
Board meeting. 

● The Board may declare its intent to appropriate for each proposed ISF appropriation at 
the January Board meeting, provided that the particular ISF appropriation has been listed 
as being under consideration in a notice, mailed at least 60 days prior to the January 
Board meeting, to the ISF Subscription Mailing List for the relevant water division(s). 

● Notice of the Board having declared its intent to appropriate will be distributed through 
the ISF Subscription Mailing List for the relevant water division(s). 

March 

● The Board will take public comment on all ISF appropriations at the March Board 
meeting. 

● Notice to Contest an ISF appropriation, pursuant to Rule 5k, must be submitted to the 
Board Office by March 31st, or the first business day thereafter. 

April 

● Staff will notify all Persons on the ISF Subscription Mailing List(s) of contested ISF 
appropriations by April 10th, or the first business day thereafter. 

● Notice of Party status or Contested Hearing Participant status, pursuant to Rules 5l. or 
5m., must be submitted to the Board Office by April 30th, or the first business day 
thereafter. 

May 

● Staff will report to the Board which ISF appropriations are being contested. 

● The Board may set hearing dates for contested ISF appropriations. 

● At the May Board meeting, the Board may take final action on all uncontested ISF 
appropriations. 

July 

● A prehearing conference will be held prior to the July Board meeting for all contested ISF 
appropriations (Date specific to be determined by the Hearing Officer). 

● Five working days before the prehearing conference, all Parties shall file at the Board 
office, for the record, any and all legal memoranda, engineering data, biological data and 
reports or other information upon which the Party will rely. 

August 

● All Parties must submit written rebuttal statements, including testimony and exhibits, by 
August 15th, or the first business day thereafter. Except for such rebuttal and testimony 
provided at the hearing pursuant to Rule 5p.(2), the Board will not accept any statements, 



related documentation or exhibits submitted by any Party after the prehearing 
conference, except for good cause shown or as agreed upon by the Parties. 

September 

● Staff will make its final recommendations to the Board, based upon its original report, all 
public comments, documents submitted by the Parties and all data contained in the 
official record, at the September Board meeting. 

● Notice of the Final Staff ISF Recommendations will be sent to all Persons on the 
Contested Hearing Mailing List prior to the September Board meeting. 

● Parties may choose to continue or withdraw their Notice to Contest an ISF appropriation 
at or before the September Board Meeting. 

● The Board will hold hearings on all contested ISF appropriations. 

November 

● The Board shall update the public on the results of any hearings through its agenda and 
may take final action on contested ISF appropriations. 

When necessary, the Board may modify or delay this schedule or any part thereof as it deems 
appropriate. 

5d. Board's Intent to Appropriate. 

Notice of the Board's potential action to declare its intent to appropriate shall be given in the January 
Board meeting agenda and the Board will take public comment regarding its intent to appropriate at the 
January meeting. 

(1) After reviewing Staff's recommendations for proposed ISF appropriations, the Board may declare 
its intent to appropriate specific ISF water rights. At that time, the Board shall direct the Staff to 
publicly notice the Board's declaration of its intent to appropriate. 

(2) After the Board declares its intent to appropriate, notice shall be published in a mailing to the ISF 
Subscription Mailing Lists for the relevant water divisions and shall include: 

(a) A description of the appropriation (e.g. stream reach, lake location, amounts, etc.); 

(b) Availability (time and place) for review of Summary Reports and Investigations Files for 
each appropriation; and, 

(c) Summary identification of any data, exhibits, testimony or other information in addition to 
the Summary Reports and Investigations Files supporting the appropriation. 

(3) Published notice shall also contain the following information: 

(a) The Board may change flow amounts of contested ISF appropriations based on 
information received during the public notice and comment period. 

(b) Staff will maintain, pursuant to Rule 5e.(3), an ISF Subscription Mailing List for each 
water division composed of the names of all Persons who have sent notice to the Board 
Office that they wish to be included on such list for a particular water division. Any Person 



desiring to be on the ISF Subscription Mailing List(s) must send notice to the Board 
Office. 

(c) Any meetings held between Staff and members of the public will be open to the public. 
Staff may provide Proper Notice prior to any such meetings and may provide notice to 
Persons on the ISF Subscription Mailing List(s). 

(d) Any Notice to Contest must be received at the Board office no later than March 31st, or 
the first business day thereafter. All Notices of Party status and Contested Hearing 
Participant status must be received at the Board office no later than April 30th, or the first 
business day thereafter. 

(e) Staff will announce its Final Staff ISF Recommendation concerning contested 
appropriations at the September Board meeting and will send notice of the Final Staff ISF 
Recommendations to all Persons on the Contested Hearing Mailing List. 

(f) The Board may take final action on any uncontested ISF appropriations at the May Board 
meeting. 

(4) After the Board declares its intent to appropriate, notice of the Board's action shall be mailed 
within five working days to the County Commissioners of the county(ies) in which the proposed 
reach or lake is located. 

(5) Final action by the Board on ISF appropriations will occur no earlier than the May Board meeting. 

5e. Public Comment. 

(1) The Board will hear comment on the recommended action to declare its intent to appropriate at 
the January Board Meeting. 

(2) ISF appropriations will be noticed in the Board agenda for each regularly scheduled subsequent 
meeting until the Board takes final action. Prior to March 31st, at each regularly scheduled Board 
meeting, time will be allocated for public comment. Subsequent to March 31st, the Board will 
accept public comment on any contested ISF appropriations or lake levels only at the hearings 
held on those appropriations pursuant to Rule 5j. 

(3) Staff will maintain an ISF Subscription Mailing List for each water division. Any Person desiring to 
receive information concerning proposed ISF appropriations for that water division must contact 
the Board Office to request inclusion on that ISF Subscription Mailing List. 

5f. Date of Appropriation. 

The Board may select an appropriation date that may be no earlier than the date the Board declares its 
intent to appropriate. The Board may declare its intent to appropriate when it concludes that it has 
received sufficient information that reasonably supports the findings required in Rule 5i. 

5g. Notice. 

Agenda and ISF Subscription Mailing List(s) notice shall be given pursuant to Rule 5d. and the public 
shall be afforded an opportunity to comment pursuant to Rule 5e. Notice of the date of final action on 
uncontested ISF appropriations shall be mailed to Persons on the ISF Subscription Mailing Lists for the 
relevant water divisions, maintained pursuant to Rule 5e.(3). 

5h. Final Board Action on an ISF Appropriation. 



The Board may take final action on any uncontested ISF appropriation(s) at the May Board meeting or 
any Board meeting thereafter. If a Notice to Contest has been filed, the Board shall proceed under Rules 
5j. - 5q. 

5i. Required Findings. 

Before initiating a water right filing to confirm its appropriation, the Board must make the following 
determinations: 

(1) Natural Environment. 

That there is a natural environment that can be preserved to a reasonable degree with the Board's water 
right if granted. 

(2) Water Availability. 

That the natural environment will be preserved to a reasonable degree by the water available for the 
appropriation to be made. 

(3) Material Injury. 

That such environment can exist without material injury to water rights. 

These determinations shall be subject to judicial review in the water court application and decree 
proceedings initiated by the Board, based on the Board's administrative record and utilizing the criteria of 
§§24-4-106(6) and (7), C.R.S. 

5j. Procedural Rules for Contested ISF Appropriations. 

(1) Whenever an ISF appropriation is contested, the Board shall hold a hearing at which any Party 
may present evidence, witnesses and arguments for or against the appropriation and any 
Contested Hearing Participant or member of the public may comment. The hearing shall be a 
notice and comment hearing as authorized in §37-92-102(4)(a), C.R.S., and shall not be a formal 
agency adjudication under §24-4-105, C.R.S. 

(2) These rules are intended to assure that information is received by the Board in a timely manner. 
Where these rules do not address a procedure or issue, the Board shall determine the 
procedures to be followed on a case-by-case basis. The Board may waive the requirements of 
these rules whenever the Board determines that strict adherence to the rules is not in the best 
interests of fairness, unless such waiver would violate applicable statutes. For any such waiver, 
the Board shall provide appropriate justification, in writing, to Persons who have Party or 
Contested Hearing Participant status. 

(3) In a hearing on a contested ISF appropriation, a Party may raise only those issues relevant to the 
statutory determinations required by §37-92-102(3)(c), C.R.S. and the required findings in Rule 
5i. 

5k. Notice to Contest. 

(1) To contest an ISF appropriation, a Person must comply with the provisions of this section. The 
Board must receive a Notice to Contest the ISF appropriation by March 31st, or the first business 
day thereafter. 

(2) A Notice to Contest an ISF appropriation shall be made in writing and contain the following 
information: 



(a) Identification of the Person(s) requesting the hearing; 

(b) Identification of the ISF appropriation(s) at issue; and, 

(c) The contested facts and a general description of the data upon which the Person will rely 
to the extent known at that time. 

(3) After a Party has filed a Notice to Contest an ISF appropriation, any other Person may participate 
as a Party or a Contested Hearing Participant pursuant to Rules 5l. or 5m. 

(4) Staff will notify all Persons on the relevant ISF Subscription Mailing List(s) of contested ISF 
appropriations by April 10th, or the first business day thereafter. 

5l. Party Status. 

(1) Party status will be granted to any Person who timely files a Notice of Party Status with the Staff. 
Any Person filing a Notice to Contest shall be granted Party status and need not also file a Notice 
of Party Status. A Notice of Party status must be received by April 30th, or the first business day 
thereafter. A Notice of Party status shall set forth a brief and plain statement of the reasons for 
obtaining Party status, the contested facts, the matters that the Person claims should be decided 
and a general description of the data to be presented to the Board. The Board will have discretion 
to grant or deny Party status to any Person who files a Notice of Party Status after April 30th or 
the first business day thereafter, for good cause shown. 

(2) Only a Party may submit for the record technical evidence, technical witnesses or file legal 
memoranda. Each Party is responsible for mailing copies of all documents submitted for Board 
consideration to all other Parties and Contested Hearing Participants. 

(3) The Staff shall automatically be a Party in all proceedings concerning contested ISF 
appropriations. 

(4) Where a contested ISF appropriation is based fully or in part on another agency's 
recommendation pursuant to Rule 5a., that agency shall automatically be a Party in any 
proceeding. 

(5) All Parties, whether they achieved such status by filing a Notice to Contest or a Notice of Party 
Status, shall be afforded the same rights in the contested ISF appropriation proceedings. 
Specifically, but without limiting the generality of the foregoing sentence, any Person who filed a 
Notice of Party Status is entitled to raise issues not raised by any Person who filed a Notice to 
Contest. 

5m. Contested Hearing Participant Status. 

(1) Any Person who desires to participate in the process, but not as a Party, may obtain Contested 
Hearing Participant status by filing a notice thereof at the Board Office prior to April 30th. A 
Person with such status will receive all Party documents specific to the contested appropriation. 
Contested Hearing Participants may comment on their own behalf, but may not submit for the 
record technical evidence, technical witnesses or legal memoranda. The Board will have 
discretion to grant or deny Contested Hearing Participant status to any Person who filed a Notice 
of Contested Hearing Participant Status after April 30th or the first business day thereafter, for 
good cause shown. 

(2) The request for Contested Hearing Participant status must be received by April 30th, or the first 
business day thereafter. 



(3) Staff shall notify all Parties and Contested Hearing Participants of the list of Contested Hearing 
Participants prior to May 31st. Thereafter, Parties shall also mail their prehearing statements and 
any other documents to Contested Hearing Participants. 

5n. Prehearing Conference. 

(1) The Board will designate a Hearing Officer, who shall schedule and preside over prehearing 
conferences and assist the Parties with procedural matters, such as setting prehearing 
conferences and adjusting deadlines and schedules to further the Parties' settlement efforts or for 
other good cause shown. All prehearing conferences will be scheduled and held prior to the July 
Board meeting. 

(2) On or before five working days before the prehearing conference, each Party shall file 25 copies 
of its prehearing statement with the Board, and provide an electronic version when possible. The 
prehearing statement shall identify all exhibits, engineering data, biological data and reports or 
other information that the Party will rely upon at the hearing and shall contain: 

(a) A specific statement of the factual and legal claims asserted (issues to be resolved) and 
the legal basis upon which the Party will rely; 

(b) Copies of all exhibits to be introduced at the hearing; 

(c) A list of witnesses to be called and a brief description of their testimony; 

(d) Any alternative proposal to the proposed ISF appropriation; 

(e) All written testimony to be offered into evidence at the hearing; 

and 

(f) Any legal memoranda. 

Each Party shall deliver a copy of its prehearing statement to all other Parties, Contested Hearing 
Participants, the Hearing Officer and directly to the Assistant Attorneys General representing Staff 
and the Board five working days before the prehearing conference. The Board will not consider 
information, other than rebuttal statements and testimony provided at the hearing pursuant to 
Rule 5p.(2), submitted by the Parties after this deadline except for good cause shown or as 
agreed upon by the Parties. 

(3) Any Contested Hearing Participant may also submit written comments 5 working days prior to the 
prehearing conference. Contested Hearing Participants who submit written comments for the 
Board's consideration shall provide 25 copies to the Board, and a copy to all other Contested 
Hearing Participants, Parties, the Hearing Officer and the Assistant Attorneys General 
representing Staff and Board, and provide an electronic version when possible. 

(4) The prehearing conference will afford the Parties the opportunity to address such issues as time 
available for each Party at the hearing, avoiding presentation of duplicative information, 
consolidation of concerns, etc. The Parties may formulate stipulations respecting the issues to be 
raised, witnesses and exhibits to be presented, and/or any other matters which may be agreed to 
or admitted by the Parties. At the prehearing conference, the Parties shall make known any 
objections to the procedures or evidence that they may raise at the hearing unless such 
objections could not have been reasonably determined at that time. 

(5) August 15th, or the first business day thereafter, is the last day for submission of written rebuttal 
statements, including testimony, legal memoranda, and exhibits. Twenty-five copies of such 



materials must be provided to the Board, and an electronic version also provided, when possible. 
Except for such rebuttal and testimony provided at the hearing pursuant to Rule 5p.(2), the Board 
will not accept any statements, related documentation or exhibits submitted by any Party after the 
deadline set forth in Rules 5n.(2) and 5n.(3), except for good cause shown or as agreed upon by 
the Parties. The scope of rebuttal is limited to issues and evidence presented in the prehearing 
statements. Any documentation to be submitted pursuant to this subsection (5) shall be delivered 
to the Board and mailed to all Parties and Contested Hearing Participants by August 15th, or the 
first business day thereafter, unless the Parties agree otherwise. 

5o. Notice of Hearings on Contested ISF Appropriations. 

(1) Staff shall mail notice of prehearing conference(s) on contested ISF appropriations to all Persons 
on the Contested Hearing Mailing List for the particular ISF appropriation. The notice shall specify 
the time and place of the prehearing conference and any procedural requirements that the Board 
deems appropriate. 

(2) The Board may postpone a hearing to another date by issuing written notice of the postponement 
no later than 7 calendar days prior to the original hearing date. 

5p. Conduct of Hearings. 

(1) In conducting any hearing, the Board shall have authority to: administer oaths and affirmations; 
regulate the course of the hearing; set the time and place for continued hearing; limit the number 
of technical witnesses; issue appropriate orders controlling the subsequent course of the 
proceedings; and take any other action authorized by these Rules. 

(2) At the hearing, the Board shall hear arguments, concerns or rebuttals from Parties, Contested 
Hearing Participants and interested members of the public. The Board may limit testimony at the 
hearing. Without good cause, the Board will not permit Parties or Contested Hearing Participants 
to introduce written material at the hearing not previously submitted pursuant to these Rules. The 
Board, in making its determinations, need not consider any written material not timely presented. 

(3) Only the Board may question witnesses at the hearing except where the Board determines that, 
for good cause shown, allowing the parties to question witnesses may materially aid the Board in 
reaching its decision, or where such questioning by the Parties relates to the statutory findings 
required by §37-92-102(3)(c), C.R.S. The Board may terminate questioning where the Board 
determines that such questioning is irrelevant or redundant or may terminate such questioning for 
other good cause. 

(4) The hearing shall be recorded by a reporter or by an electronic recording device. Any Party 
requesting a transcription of the hearing shall be responsible for the cost of the transcription. 

5q. Final Board Action. 

The Board may take final action at the hearing or at a later date. 

5r. Statement of Opposition. 

In the event that any Person files a Statement of Opposition to an ISF water right application in Water 
Court, the Staff may agree to terms and conditions that would prevent injury. Where the resolution of the 
Statement of Opposition does not involve a change regarding the Board's determinations under Rule 5i. 
(including but not limited to the amount, reach, and season), the Board is not required to review and ratify 
the resolution. Staff may authorize its counsel to sign any court documents necessary to finalize this type 
of pretrial resolution without Board ratification. 



5s. Withdrawal of Filing. 

If the Board elects to withdraw a Water Court filing, notice shall be given in the agenda of the Board 
meeting at which the action is expected to occur. 

6. ACQUISITION OF WATER, WATER RIGHTS OR INTERESTS IN WATER FOR INSTREAM 
FLOW PURPOSES. 

The Board may acquire water, water rights, or interests in water for ISF purposes by the following 
procedures: 

6a. Means of Acquisition. 

The Board may acquire, by grant, purchase, donation, bequest, devise, lease, exchange, or other 
contractual agreement, from or with any Person, including any governmental entity, such water, water 
rights, or interests in water that are not on the Division Engineer’s abandonment list in such amounts as 
the Board determines are appropriate for stream flows or for natural surface water levels or volumes for 
natural lakes to preserve or improve the natural environment to a reasonable degree. 

6b. 120 Day Rule. 

At the request of any Person, including any governmental entity, the Board shall determine in a timely 
manner, not to exceed one hundred twenty days, unless further time is granted by the requesting Person, 
what terms and conditions the Board will accept in a contract or agreement for the acquisition. The 120-
day period begins on the day the Board first considers the proposed contract or agreement at a regularly 
scheduled or special Board meeting. 

6c. Stacking Evaluation. 

The Board shall evaluate whether to combine or stack the acquired water right with any other ISF 
appropriation or acquisition, based upon the extent to which the acquired water will provide flows or lake 
levels to preserve or improve the natural environment to a reasonable degree. 

If the Board elects to combine or stack the acquired water right, the details of how the water rights are to 
be combined or stacked with other existing ISF appropriations or acquisitions must be set forth in the 
application for a decree to use the acquired right for instream flow purposes. 

6d. Enforcement of Acquisition Agreement. 

Pursuant to section 37-92-102(3), C.R.S., any contract or agreement executed between the Board and 
any Person which provides water, water rights, or interests in water to the Board shall be enforceable by 
either party thereto as a water matter in the water court having jurisdiction over the water right according 
to the terms of the contract or agreement. 

6e. Appropriateness of an Acquisition. 

The Board shall evaluate the appropriateness of any acquisition of water, water rights, or interests in 
water to preserve or improve the natural environment. Such evaluation shall include, but need not be 
limited to consideration of the following factors: 

(1) The reach of stream or lake level for which the use of the acquired water is proposed, which may 
be based upon any one or a combination of the following: the historical location of return flow; the 
length of the existing instream flow reach, where applicable; whether an existing instream flow 
water right relies on return flows from the water right proposed for acquisition; the environment to 



be preserved or improved by the proposed acquisition; or such other factors the Board may 
identify; 

(2) The natural flow regime; 

(3) Any potential material injury to existing decreed water rights; 

(4) The historical consumptive use and historical return flows of the water right proposed for 
acquisition that may be available for instream flow use; 

(5) The natural environment that may be preserved or improved by the proposed acquisition, and 
whether the natural environment will be preserved or improved to a reasonable degree by the 
water available from the proposed acquisition; 

(6) The location of other water rights on the subject stream(s); 

(7) The effect of the proposed acquisition on any relevant interstate compact issue, including whether 
the acquisition would assist in meeting or result in the delivery of more water than required under 
compact obligations; 

(8) The effect of the proposed acquisition on the maximum utilization of the waters of the state; 

(9) Whether the water acquired will be available for subsequent use or reuse downstream; 

(10) The cost to complete the transaction or any other associated costs; and 

(11) The administrability of the acquired water right when used for instream flow purposes. 

The Board shall determine how to best utilize the acquired water, water rights or interest in water to 
preserve or improve the natural environment. 

6f. Factors Related to Loans and Leases. 

In addition to considering the factors listed above, for loans and leases of water, water rights and interests 
in water for ISF purposes under section 37-92-102(3),    

(1) The Board shall consider the extent to which the leased or loaned water will preserve or improve 
the natural environment to a reasonable degree, including but not limited to: 

(a) Whether the amount of water available for acquisition is needed to provide flows to meet 
a decreed ISF amount in below average years; and 

(b) Whether the amount of water available for acquisition could be used to and would 
improve the natural environment to a reasonable degree, either alone or in combination 
with existing decreed ISF water rights. 

(2) In considering the extent to which the leased or loaned water will preserve or improve the natural 
environment to a reasonable degree, the Board will request and review a biological analysis from 
the Colorado Division of Wildlife, and will review any other biological or scientific evidence 
presented to the Board. 

(3) If other sources of water are available for acquisition on the subject stream reach(es) by purchase 
or donation, the Board shall fully consider each proposed acquisition and give preference first to 
the donation and then to a reasonable acquisition by purchase. 



(4) The Board shall obtain confirmation from the Division Engineer that the proposed lease or loan is 
administrable and is capable of meeting all applicable statutory requirements. 

(5) The Board shall determine, through negotiation and discussion with the lessor, the amount of 
compensation to be paid to the lessor of the water based, in part, upon the anticipated use of the 
water during and after the term of the lease. 

(6) The Board shall consider evidence of water availability based upon the historical record(s) of 
diversion, the beneficial use of the subject water right, the location and timing of where return 
flows have historically returned to the stream, and the reason(s) the water is available for lease or 
loan.   

6g. Recording Requirements. 

(1) All contracts or agreements for leases or loans of water, water rights or interests in water under 
section 37-92-102(3) shall require the Board to:  

(a) Maintain records of how much water the Board uses under the contract or agreement 
each year it is in effect; and 

(b) Install any measuring device(s) deemed necessary by the Division Engineer (1) to 
administer the lease or loan of water, (2) to measure and record how much water flows 
out of the reach after use by the Board under the lease or loan; and (3) to meet any other 
applicable statutory requirements. 

(2)  All contracts or agreements for leases or loans of water shall provide for the recording of the actual 
amount of water legally available and capable of being diverted under the leased or loaned water right 
during the term of the lease or loan, with such records provided to the Division of Water Resources for 
review and publication. 

6h. Water Reuse. 

All contracts or agreements for the acquisition of water, water rights or interests in water under section 
37-92-102(3) shall provide that the Board or the seller, lessor, lender or donor of the water may bring 
about beneficial use of the historical consumptive use of the acquired water right downstream of the ISF 
reach as fully consumable reusable water, pursuant to the water court decree authorizing the Board to 
use the acquired water.   

(1) The bringing about of beneficial use of the historical consumptive use of the water may be 
achieved by direct use, sale, lease, loan or other contractual arrangement by the Board or the 
seller, lessor, lender or donor. 

(2) The contract or agreement also shall provide that the Division Engineer must be notified of any 
agreement for such beneficial use downstream of the ISF reach prior to the use. 

(3) Prior to any beneficial use by the Board of the historical consumptive use of the acquired water 
right downstream of the ISF reach, the Board shall find that such use: 

(a) Will be consistent with the Board’s statutory authority and with duly adopted Board 
policies and objectives; and 

(b) Will not injure vested water rights or decreed conditional water rights. 

6i. Applications for a Decreed Right to Use Water for ISF Purposes. 



The Board shall file a change of water right application or other applications as needed or required with 
the water court to obtain a decreed right to use water for ISF purposes under all contracts or agreements 
for acquisitions of water, water rights or interests in water under section 37-92-102(3), including leases 
and loans of water. The Board shall file a joint application with the Person from whom the Board has 
acquired the water or a Person who has facilitated the acquisition, if requested by such Person. The 
Water Court shall determine matters that are within the scope of section 37-92-305, C.R.S. In a change of 
water right proceeding, the Board shall request the Water Court to: 

(1) Verify the quantification of the historical consumptive use of the acquired water right; 

(2) Verify the identification, quantification and location of return flows to ensure that no injury will 
result to vested water rights and decreed conditional water rights;  

(3) Include terms and conditions providing that: 

(a) The Board or the seller, lessor, lender, or donor of the water may bring about the 
beneficial use of the historical consumptive use of the changed water right downstream of 
the ISF reach as fully consumable reusable water, subject to such terms and conditions 
as the water court deems necessary to prevent injury to vested water rights and decreed 
conditional water rights; and 

(b) When the Board has not identified such downstream beneficial use at the time of the 
change of water right, the Board may amend the subject change decree, if required by 
the Division Engineer, to add such beneficial use(s) of the historical consumptive use 
downstream of the ISF reach at the time the Board is able to bring about such use or 
reuse, without requiring requantification of the original historical consumptive use 
calculation; 

and 

(4) Decree the method by which the historical consumptive use should be quantified and credited 
during the term of the agreement for the lease or loan of the water right pursuant to section 37-
92-102(3), C.R.S. 

6j. Limitation on Acquisitions. 

The Board may not accept a donation of water rights that were acquired by condemnation, or that would 
require the removal of existing infrastructure without approval of the current owner of such infrastructure. 

6k.  Temporary Loans of Water to the Board. 

The Board may accept temporary loans of water for instream flow use for a period not to exceed 120 
days in any one year, in accordance with the procedures and subject to the limitations set forth in section 
37-83-105, C.R.S. 

(1) Within 5 working days after receiving an offer of a temporary loan of water to the Board for 
temporary instream flow use, the Director will provide a response to the proponent and, unless 
the proposed loan has no potential value for instream flow use, staff will coordinate with the 
proponent on preparing and submitting the necessary documentation to the State and Division 
Engineers required by sections 37-83-105(2)(a)(I) and (2)(b)(I), C.R.S., and providing the public 
notice required by section 37-83-105(2)(b)(II), C.R.S. 

(2) Provided that the State Engineer has made a determination of no injury pursuant to section 37-
83-105(2)(a)(III), C.R.S., the Board hereby delegates authority to the CWCB Director to accept 
temporary loans of water for instream flow use in accordance with the procedures and subject to 



the limitations set forth in section 37-83-105 and to take any administrative action necessary to 
put the loaned water to instream flow use.  

(3) Provided that the State Engineer’s determination of non-injury is still in effect, the Director shall 
notify the proponent and the State Engineer whether the temporary loan is to be exercised in 
subsequent years. Such notification shall be provided within 5 working days of the Director being 
notified by the proponent that the water is available for use under the temporary loan. The 
CWCB’s use of loaned water for instream flows shall not exceed the CWCB’s decreed instream 
flow amount or extend beyond the CWCB’s decreed instream flow reach at any time during the 
loan term, and shall comply with any terms and conditions imposed by the State Engineer to 
prevent injury. The purpose of this delegation is to expedite use of temporarily loaned water for 
instream flows by the Board. 

(4) At the first regular or special Board meeting after the Director accepts or rejects an offer of a loan 
of water to the Board for temporary instream flow use under (1) or (2) above, the Board shall vote 
either to ratify or overturn the Director’s decision. 

(5) The Board, Director and staff will expedite all actions necessary to implement Rule 6k. 

6l.  Funds for Water Right Acquisitions. 

The Board may use any funds available to it for costs of the acquisition of water rights and their 
conversion to ISF use. The Board shall spend available funds for such costs in accordance with section 
37-60-123.7, C.R.S. and any other applicable statutory authority, and with applicable Board policies and 
procedures. 

6m.  Public Input on Proposed Acquisitions. 

The Board shall follow the public review process in Rules 11a. - 11c. when acquiring water, water rights 
or interests in water, except for temporary loans or leases as provided in Rule 6k. above and except as 
provided below. 

(1) Prior to Board consideration of any proposed acquisition, Staff shall mail notice of the proposed  
acquisition to all Persons on the ISF Subscription Mailing List and the State Engineer’s Substitute 
Supply Plan Notification List for the relevant water division, and shall provide Proper Notice. Such 
notice shall include: 

(a) The case number adjudicating the water right proposed to be acquired, and the  
appropriation date, adjudication date, priority, decreed use(s), and flow amount of the 
water right proposed to be acquired, and approximately how much of the water right the 
Board will consider acquiring; 

(b) The location of the stream reach or lake that is the subject of the proposal,  
including, when available, the specific length of stream reach to benefit from the 
proposed acquisition; 

(c) Any available information on the purpose of the acquisition, including the degree of 
preservation or improvement of the natural environment to be achieved; 

(d) Any available scientific data specifically supporting the position that the acquisition will 
achieve the goal of preserving or improving the natural environment to a reasonable 
degree; and 



(e) In addition to (a) - (d) above, for leases and loans of water, water rights or interests in 
water under section 37-92-102(3), such notice shall include the proposed term of the 
lease or loan and the proposed season of use of the water under the lease or loan. 

(2) At every regularly scheduled Board meeting subsequent to the mailing of notice, and prior to final 
Board action, Staff will report on the status of the proposed acquisition and time will be reserved 
for public comment. 

(3) Any Person may address the Board regarding the proposed acquisition prior to final Board action. 
Staff shall provide any written comments it receives regarding the proposed acquisition directly to 
the Board. 

(4) Any Person may request the Board to hold a hearing on a proposed acquisition. Such a request 
must be submitted to the Board in writing within twenty days after the first Board meeting at 
which the Board considers the proposed acquisition, and must include a brief statement, with as 
much specificity as possible, of why a hearing is being requested. 

(5) At its next regularly scheduled meeting after receipt of the request for a hearing, or at a special 
meeting, the Board will consider the request and may, in its sole discretion, grant or deny such a 
request. All hearings scheduled by the Board shall be governed by the following procedures: 

(a) A hearing on a proposed acquisition must be held within the 120 day period allowed for 
Board consideration of an acquisition pursuant to Rule 6b., unless the Person requesting 
the Board to consider the proposed acquisition agrees to an extension of time. 

(b) The Board shall appoint a Hearing Officer to establish the procedures by which evidence 
will be offered. 

(c) At least thirty days prior to the hearing date(s), the Board shall provide written notice of 
the hearing(s) to the Person proposing the acquisition, all interested parties known to the 
Board, and all Persons on the ISF Subscription Mailing List and the State Engineer’s 
Substitute Supply Plan Notification List for the relevant water division. The Board also 
shall provide Proper Notice, as defined in ISF Rule 4n. 

(d) Any Person who desires party status shall become a Party upon submission of a written 
Notice of Party Status to the Board Office. The Notice shall include the name and mailing 
address of the Person and a brief statement of the reasons the Person desires party 
status. The Board Office must receive Notice of Party Status within seven days after 
notice of the hearing is issued. 

(e) The Hearing Officer shall set timelines and deadlines for all written submissions. 
Prehearing statements will be required, and shall include, but not be limited to, the 
following: 1) a list of all disputed factual and legal issues; 2) the position of the Party 
regarding the factual and legal issues; 3) a list identifying all of the witnesses that will 
testify for the Party, and a summary of the testimony that those witnesses will provide; 
and 4) copies of all exhibits that the Party will introduce at the hearing(s). 

(f) Any Party may present testimony or offer evidence identified in its prehearing statement 
regarding the proposed acquisition. 

(g) The Hearing Officer shall determine the order of testimony for the hearing(s), and shall 
decide other procedural matters related to the hearing(s). The Hearing Officer does not 
have authority to rule on substantive issues, which authority rests solely with the Board. 



(h) The Board will not apply the Colorado Rules of Evidence at hearings on proposed 
acquisitions. 

(i) The Board may permit general comments from any Person who is not a Party; however, 
the Board may limit these public comments to five minutes per Person. 

(j) The Board may take final action at the hearing(s) or continue the hearing and/or 
deliberations to a date certain. 

(k) Board hearings may be recorded by a reporter or by an electronic recording device. Any 
Party requesting a transcription of the hearing(s) shall be responsible for the cost of the 
transcription. 

(l) When necessary, the Board may modify this hearing procedure schedule or any part 
thereof as it deems appropriate. 

6n. Board Action to Acquire Water, Water Rights or Interests in Water. 

The Board shall consider the acquisition during any regular or special meeting of the Board. At the Board 
meeting, the Board shall consider all presentations or comments of Staff or any other Person. After such 
consideration, the Board may acquire, acquire with limitations, or reject the proposed acquisition. 

7. INUNDATION OF ISF RIGHTS. 

Inundation of all or a portion of an ISF stream reach or lake may be an interference with the Board's 
usufructuary rights that have been acquired by Board action. “Inundation” as used in this section is the 
artificial impoundment of water within an ISF or natural lake; “inundation” does not refer to the use of a 
natural stream as a conveyance channel as long as such use does not raise the waters of the stream 
above the ordinary high watermark as defined in §37-87-102 (1)(e), C.R.S. 

7a. Small Inundations. 

Staff may file a Statement of Opposition to inundations described in this section if it determines that the 
ISF right or natural environment will be adversely affected by the inundation. The Staff shall not be 
required to file a Statement of Opposition to applications proposing small inundations. Small inundations 
are those in which the impoundment is 100 acre-feet or less, or the surface acreage of the impoundment 
is 20 acres or less, or the dam height of the structure is 10 feet or less. The dam height shall be 
measured vertically from the elevation of the lowest point of the natural surface of the ground, where that 
point occurs along the longitudinal centerline of the dam up to the flowline crest of the spillway of the 
dam. 

(1) All structures proposed by any applicant on a stream reach shall be accumulated for the purpose 
of determining whether the inundations proposed by the applicant are small inundations. In the 
event the cumulative surface acreage, volume impounded, or dam height of all impoundments 
exceed the definition of a small inundation, Staff may file a Statement of Opposition to that 
application. 

(2) In the event that no Statement of Opposition is filed pursuant to the terms of this section, the 
Board shall be deemed to have approved the inundation proposed without a request by the 
applicant. 

7b. Application of Rule 7. 

The provisions of this rule will not be applied to the following water rights: 



(1) any absolute or conditional water right that is senior to an ISF right; 

(2) any senior conditional water right that seeks a finding of reasonable diligence; 

(3) any junior absolute or conditional water right which was decreed prior to July 10, 1990, or had an 
application for decree pending prior to July 10, 1990, unless the Board had filed a Statement of 
Opposition to the absolute or conditional water right application prior to July 10, 1990; or 

(4) any inundation of an ISF reach by water that does not have an absolute or conditional water right 
if the inundation occurred prior to July 10, 1990. 

7c. Request to Inundate. 

Any Person seeking permission to inundate shall timely submit a written request for permission to 
inundate to the Board Office. No requests for inundation will be considered or approved until the Person 
seeking permission to inundate files a water court application outlining their storage plans or files plans 
and specifications with the State Engineer for a jurisdictional dam pursuant to §37-87-105, C.R.S. The 
Board will consider the request to inundate in a timely manner. 

7d. Staff Investigation. 

After receiving the request to inundate, the Staff may seek the recommendations from the Division of 
Wildlife, Division of Parks and Outdoor Recreation, Division of Water Resources, United States 
Department of Agriculture and United States Department of Interior. 

7e. Required Information. 

In any written request to inundate, the requesting Person shall at a minimum include information on the 
following factors: the location of the inundation, the size of the inundation, impact of the inundation on the 
natural environment, any unique or rare characteristics of the ISF water right to be inundated, any 
regulatory requirements or conditions imposed upon the applicant by federal, state and/or local 
governments, all terms and conditions included in applicant's water court decree, and any compensation 
or mitigation offered by the Person proposing the inundation. 

7f. Determination of Interference. 

In response to the request to inundate, the Board shall determine whether the proposed inundation 
interferes with an ISF right. When making this determination, the Board shall consider, without limitation, 
the extent of inundation proposed and the impact of the proposed inundation on the natural environment 
existing prior to the inundation. 

7g. Consideration of Request to Inundate. 

If the Board determines that a proposed inundation interferes with an ISF right, the Board may then 
approve, approve with conditions, defer, or deny the request to inundate. In making this decision, the 
Board shall consider all relevant factors, including, but not limited to (1) the extent of inundation proposed; 
(2) the impact of the proposed inundation on the natural environment existing prior to the inundation; (3) 
the degree to which the beds and banks adjacent to the ISF right subject to the inundation are publicly or 
privately owned; (4) the economic benefits arising from the inundation; (5) the benefits to recreation and 
downstream ISF segments arising from the inundation; (6) the degree to which the proposed inundation 
will allow development of Colorado's allotment of interstate waters as determined by compact or 
adjudication; and, (7) any mitigation or compensation offered to offset adverse impacts on the ISF right. 
After considering all relevant factors, the Board shall take one of the actions set forth in Rules 7h. - 7k. 
below. 



7h. Approval. 

If the Board approves the request to inundate, any Statement of Opposition filed by the Board shall be 
withdrawn. 

7i. Conditional Approval. 

The Board may require certain conditions to be performed prior to approval. Failure to perform any 
condition will be a reason for denial. 

7j. Deferral. 

When it appears that other governmental agencies may impose terms and conditions upon the issuance 
of a permit to construct a facility which will cause an inundation, the Board may defer consideration of the 
request to inundate until all other governmental bodies have finalized the permit or approval conditions. 

7k. Denial of Request to Inundate. 

Requests for permission to inundate may be denied if in the discretion of the Board the request is 
inconsistent with the goals of the ISF Program. The Board may decide to deny a request for permission to 
inundate if it finds: 

(1) No compensation or mitigation would be adequate for the injury caused by the inundation; or 

(2) No compensation or mitigation acceptable to the Board has been proposed by applicant; or 

(3) The proposed inundation is inconsistent with the goals of the ISF Program. 

7l. Remedies. 

The Board may seek any administrative, legal or equitable remedy through state courts (including water 
courts), federal courts, city, county, state or federal administrative proceedings to resolve actual or 
proposed inundation of its ISF rights. 

7m. Board Has Sole Right to Protect ISF Rights from Interference. 

Only the Board may seek to prevent interference with an ISF right by inundation and only the Board may 
seek compensation or mitigation for such interference. 

7n. Public Review Process. 

The Board shall follow the public review process in Rules 11a. - 11c. prior to any Board decision on a 
request to inundate an ISF right. 

8. PROTECTION OF ISF APPROPRIATIONS. 

The Board delegates the day-to-day management and administration of the ISF Program to Staff. Staff 
shall seek ratification of its decisions as set forth in Rules 8c., 8e.(2), 8i., and 8j. 

8a. Resume Review. 

Staff shall review the monthly resumes of all water divisions. The Staff shall evaluate each resume entry 
for the possibility of injury or interference to an ISF right. 

8b. Statement of Opposition. 



In the event Staff identifies a water right application in the resume that may injure an ISF right, Staff shall 
file a Statement of Opposition to that application. In the event Staff identifies a water right application in 
the resume that may interfere with an ISF right as contemplated in Rule 7, Staff may file a Statement of 
Opposition to that application. 

8c. Ratification of Statements of Opposition. 

At a Board meeting following the filing of the Statement of Opposition, Staff shall apprise the Board of the 
filing of a Statement of Opposition and the factual basis for the Staff action. At that time, the Board shall 
ratify the filing, disapprove the filing, or table the decision to a future meeting if more information is 
needed prior to making a decision. 

8d. Notice. 

Prior to ratification of a Statement of Opposition, the Staff shall mail the applicant a copy of the Board 
memorandum concerning the ratification and a copy of the agenda of the meeting in which the ratification 
will be considered. Following a Board action considering a Statement of Opposition, the Staff shall notify 
the applicant and/or its attorney in writing of the Board's action. 

8e. De Minimis Rule. 

In the event that Staff determines a water court application would result in a 1 percent depletive effect or 
less on the stream reach or lake subject of the ISF right, and the stream reach or lake has not been 
excluded from this rule pursuant to Rules 8f. or 8h., Staff shall determine whether to file a Statement of 
Opposition. Staff’s decision not to file a Statement of Opposition does not constitute: (1) acceptance by 
the Board of injury to any potentially affected ISF water right; or (2) a waiver of the Board’s right to place 
an administrative call for any ISF water right. 

(1) If Staff does not file a Statement of Opposition, Staff shall notify the Division Engineer for the 
relevant water division that it has not filed a Statement of Opposition, but that it may place an 
administrative call for the potentially affected ISF water right(s).  Such a call could be enforced 
against the water right(s) subject of the application by the Division Engineer in his or her 
enforcement discretion.  Staff also shall mail a letter to the applicant at the address provided on 
the application notifying the applicant: (a) of Staff’s decision not to file a Statement of Opposition 
pursuant to this Rule; (b) that the CWCB may place a call for its ISF water rights to be 
administered within the prior appropriation system; and (c) that the Division Engineer’s 
enforcement of the call could result in curtailment or other administration of the subject water 
right(s).  

(2) If Staff files a Statement of Opposition, Staff shall seek Board ratification by identifying and 
summarizing the Statement of Opposition on the Board meeting consent agenda pursuant to Rule 
8c. 

8f. Cumulative Impact. 

In determining existence of a de minimis impact, Staff shall consider the existence of all previous de 
minimis impacts on the same stream reach or lake. If the combined total of all such impacts exceeds 1 
percent, then Staff will file a Statement of Opposition regardless of the individual depletive effect of an 
application. 

8g. Notification of Staff Action. 

At a Board meeting following a Staff determination to apply the De Minimis rule, the Staff shall notify the 
Board about the factual basis leading to its application of the De Minimis rule. 



8h. Exclusion from De Minimis Rule. 

The Board may at any time exclude any stream reach or lake, or any portion thereof, from application of 
the De Minimis rule. 

8i. Pretrial Resolution. 

Staff may negotiate a pretrial resolution of any injury or interference issue that is the subject of a 
Statement of Opposition. The Board shall review the pretrial resolution pursuant to the following 
procedures: 

(1) No Injury. 

In the event the pretrial resolution includes terms and conditions preventing injury or interference and 
does not involve a modification, or acceptance of injury or interference with mitigation, the Board is not 
required to review and ratify the pretrial resolution. Staff may authorize its counsel to sign any court 
documents necessary to finalize this type of pretrial resolution without Board ratification. 

(2) No Injury/Modification. 

In the event the pretrial resolution addresses injury or interference through modification of the existing ISF 
decree, the process set forth in Rule 9 shall be followed prior to any Board decision to ratify the pretrial 
resolution. 

(3) Injury Accepted with Mitigation. 

In the event a proposed pretrial resolution will allow injury to or interference with an ISF or natural lake 
level (NLL) water right, but mitigation offered by the applicant could enable the Board to accept the injury 
or interference while continuing to preserve or improve the natural environment to a reasonable degree, 
and if the proposed pretrial resolution does not include a modification under ISF Rule 9, the Board shall: 

(a) Conduct a preliminary review of the proposed pretrial resolution during any regular or 
special meeting to determine whether the natural environment could be preserved or 
improved to a reasonable degree with the proposed injury or interference if applicant 
provided mitigation; and 

(b) At a later regular or special meeting, take final action to ratify, refuse to ratify or ratify with 
additional conditions. 

(c) No proposed pretrial resolution considered pursuant to this Rule 8i.(3) may receive 
preliminary review and final ratification at the same Board meeting. 

(d) The Board shall not enter into any stipulation or agree to any decretal terms and 
conditions under this Rule that would result in the Division of Water Resources being 
unable to administer the affected ISF or NLL water right(s) in accordance with the priority 
system or with Colorado water law. 

(e) To initiate CWCB staff review of an Injury with Mitigation proposal, the proponent must 
provide the following information in writing: 

i. Location of injury to ISF or NLL water right(s)  (stream(s) or lake(s) affected, and 
length of affected reach(es)); 

ii. Quantification of injury (amount, timing and frequency); 



iii. Type of water use that would cause the injury; 

iv. Analysis showing why full ISF or NLL protection is not possible; 

v. Detailed description of the proposed mitigation, including all measures taken to 
reduce or minimize the injury; 

vi. Detailed description of how the proposed mitigation will enable the Board to 
continue to preserve or improve the natural environment of the affected stream of 
lake to a reasonable degree despite the injury; 

vii. Identification and feasibility analysis of: (1) all water supply alternatives 
considered by the proponent in the context of this proposal; (2) all alternatives 
evaluated by the proponent to fully protect the potentially affected ISF or NLL 
water right, but rejected as infeasible; and (3) all alternatives evaluated by the 
proponent and designed to mitigate the injury to or interference with the affected 
ISF or NLL water right. This information shall address the environmental and 
economic benefits and consequences of each alternative; and 

viii. A discussion of the reasonableness of each alternative considered. 

(f) After receipt and review of the required information, staff will consult with the DOW and 
with the entity that originally recommended the affected ISF or NLL water rights(s) (if 
other than DOW) to determine whether additional field work is necessary and to identify 
any scheduling concerns.  Staff will request a recommendation from the DOW as to 
whether the proposed mitigation will enable the Board to continue to preserve or improve 
the natural environment of the affected stream or lake to a reasonable degree despite the 
injury, including a discussion of the reasonableness of the alternatives considered.  
CWCB staff will use best efforts to consult with affected land owners and managers 
regarding the proposal. 

(g) Prior to bringing the proposal to the Board for preliminary consideration, staff will consult 
with the Division of Water Resources on whether the proposal would result in the Division 
of Water Resources being unable to administer the affected ISF or NLL water right(s) in 
accordance with the priority system or with Colorado water law.  

(h) At the first meeting of the two-meeting process required by this Rule, staff will bring the 
proposal to the Board for preliminary consideration after completing its review of the 
proposal and its consultation with DOW.  Staff will work with the proponent and interested 
parties to address any preliminary concerns prior to bringing a proposal to the Board.  
Preliminary consideration by the Board may result in requests for more information or for 
changes to the proposal.  Staff will work with the proponent and interested parties to 
finalize the proposal and bring it back to the Board for final action at a subsequent Board 
meeting. 

(i) The Board will consider the following factors when evaluating Injury with Mitigation 
proposals. Because Injury with Mitigation proposals may involve unique factual situations, 
the Board may consider additional factors in specific cases. Further, evaluation of each 
Injury with Mitigation proposal will require the exercise of professional judgment regarding 
the specific facts of the proposal. 

i. Extent of the proposed injury: 

1.  Location of injury – affected stream(s) or lake and length of affected 
reach(es); 



2.  Amount, timing and frequency of shortage(s) or impacts to the affected 
ISF of NLL water right(s); and 

3.  Potential impact to the natural environment of the affected stream 
reach(es) or lake from the proposed injury. 

ii. Benefits of the mitigation to the natural environment: 

1. The nature and extent of the benefits the mitigation will provide to the 
existing natural environment of the affected stream or lake; 

2. The scientific justification for accepting the mitigation; and 

3. Whether the mitigation will enable the Board to continue to preserve or 
improve the natural environment of the subject stream or lake to a 
reasonable degree. 

(j) Evaluation of proposed alternatives. The Board shall evaluate: (1) all water supply 
alternatives considered by the proponent in the context of this proposal; (2) all 
alternatives evaluated by the proponent to fully protect the potentially affected ISF or NLL 
water right, but rejected as infeasible; and (3) all alternatives evaluated by the proponent 
and designed to mitigate the injury to or interference with the affected ISF or NLL water 
right.  In its evaluation, the Board shall consider the following factors: 

i. Availability of on-site mitigation alternatives; 

ii. Technical feasibility of each alternative; 

iii. Environmental benefits and consequences of each alternative; 

iv. Economic benefits and consequences of each alternative;  

v. Reasonableness of alternatives;  

vi. Administrability of proposed alternatives by the Board and the Division Engineer; 
and 

vi. For mitigation alternatives, whether the mitigation was or will be put in place to 
satisfy a requirement or need unrelated to the Injury with Mitigation proposal. 

 

(k) The Board will consider mitigation on a different reach of stream or another stream (“off-
site mitigation”) as a last resort and will only consider mitigation in an area other than the 
affected stream reach if no reasonable alternative exists for mitigation on the affected 
stream reach.  The Board only will consider off-site mitigation on stream(s) located in the 
same drainage as the affected stream.  Factors that the Board may consider in looking at 
such a proposal include, but are not limited to, the degree and frequency of impact to the 
affected stream; the environmental benefits provided to the off-site stream by the 
mitigation; whether the proposal could, in effect, constitute a modification of the ISF water 
right on the affected stream; or whether the proposal could result in the Division of Water 
Resources being unable to administer the affected ISF water right(s) in accordance with 
the priority system or with Colorado water law. 



(l) Stipulations and water court decrees that incorporate Injury with Mitigation shall include, 
but not be limited to inclusion of, the following terms and conditions: 

i. A provision that the proponent will not divert water or take any other action that 
would reduce flows in the affected stream or levels in the affected lake below the 
decreed ISF or NLL amount until the agreed-upon mitigation measures are in 
place and fully operational; 

ii. A requirement that the structural components of the mitigation be maintained 
permanently; 

iii. A provision allowing CWCB or DOW staff access to the property on which 
structural components of the mitigation are located to inspect the structures at 
certain time intervals, and, if necessary, to perform biological stream or lake 
monitoring.  This provision shall clearly define the reasonable nature, extent and 
timing of such access (i.e, advance notice, dates, times or season of access, 
coordination with proponent, and location and routes of access); 

iv. A term providing that if the proponent ceases to provide the agreed upon 
mitigation (such as removing structural components or failing to maintain them to 
a specified level, or ceasing to implement non-structural components), that the 
proponent will not divert water or take any other action that would reduce flows in 
the affected stream or levels in the affected lake below the decreed ISF or NLL 
amount because the Board will no longer accept the injury based upon the 
mitigation no longer being in effect -- in such case, if the Board places a call for 
the affected ISF or NLL water right, the Board will notify the Division Engineer 
that this provision of the decree now is in effect and that the Board is not 
accepting the injury; 

v. A requirement that the proponent install and pay operation and maintenance 
costs of (or commit to pay operation and maintenance costs if the CWCB installs) 
any measuring devices deemed necessary by the Division Engineer to 
administer the terms of the stipulation and decree implementing the Injury with 
Mitigation pretrial resolution; and 

vi. A term providing that the water court will retain jurisdiction to enforce the terms 
and conditions set forth above in subsections (i) - (vi), and any other terms and 
conditions specific to the Injury with Mitigation pretrial resolution, as a water 
matter. 

8j. Authorization to Proceed to Trial. 

In the event that a Statement of Opposition filed by the Board is not settled prior to the last regularly 
scheduled Board meeting prior to the trial date, Staff shall seek Board authorization to proceed to trial. In 
the event that Staff is authorized to proceed to trial, the Board may adjourn to executive session to 
discuss settlement parameters with its counsel. Staff is authorized to settle any litigation without Board 
ratification if the settlement terms are consistent with instructions given by the Board to its counsel. 

8k. Public Review Process. 

The Board shall follow the public review process in Rules 11a. - 11c. prior to consideration of a request to 
ratify a pretrial resolution pursuant to Rule 8i.(3). 

8l. Notice. 



At any time Staff verifies that an ISF water right is not being fulfilled as a result of water use against which 
the ISF water right is entitled to protection, the Staff shall provide Proper Notice, including a description of 
what the Board is doing in response to the situation. 

9. MODIFICATION OF ISF RIGHTS. 

The Board may modify any existing decreed ISF right according to the procedures set forth in this Rule. 
“Modification” of an ISF right within the meaning of this Rule includes a decrease in the rate of flow 
described in the existing ISF decree, segmenting an existing ISF reach into shorter reaches with the 
result of decreasing the rate of flow in any portion of an ISF reach, or subtracting water from an ISF right 
during any particular time period or season. 

9a. Need for Modification. 

Modification may be requested by the Staff or by any Person who has filed a water right application on an 
ISF reach or who has applied for any governmental permit for facilities located in or near an ISF reach 
and who complies with Rules 9b. and 9c. Any request for modification, except by staff, shall be made in 
writing, submitted to Staff and such writing shall contain the following information: 

(1) name, address and telephone number of the Person seeking modification; 

(2) stream or lake subject of request; 

(3) modification requested; 

(4) reason for modification; and 

(5) the scientific data supporting the request. 

9b. Need for Water. 

Any Person who requests a modification of an ISF right must, as a precondition to the Board's 
consideration of the request, establish a need for the water made available by the modification. Staff does 
not have to comply with this rule and any governmental entity seeking to implement the terms of an 
agreement specified in Rule 9f. does not have to comply with this section. 

9c. Grounds for Modification. 

No request for modification may be considered until the applicant establishes that one of the following 
reasons for modification exists: 

(1) Mistake. 

An ISF right may be considered for modification if the requesting Person establishes that an error was 
made in the calculations upon which the original or supplemental appropriation or enlargement to an 
original appropriation was made. 

(2) Excessive Flow. 

An ISF right may be considered for modification if the requesting Person establishes that the ISF flow rate 
is in excess of the amount of water necessary to accomplish the purpose of the original, supplemental or 
enlarged ISF right when that right was appropriated. 

9d. Recovery Implementation or Other Intergovernmental Agreement. 



An ISF right may be modified if such modification was agreed upon by the Board as part of the Recovery 
Implementation Program for the Endangered Fishes of the Colorado River Basin or any other agreement 
between the Board and another governmental entity. Modifications made as a part of the Recovery 
Implementation Program for the Endangered Fishes of the Colorado River Basin need not be subject to 
the public review process in Rule 9e. Criteria for modifications made in the ISF rights decreed as part of 
the Recovery Implementation Program for the Endangered Fishes of the Colorado River Basin will be 
established in the decrees governing such appropriations. 

9e. Public Review Process of Requests for Modification. 

The Board shall adhere to the following public review process when considering requests for modification: 

(1) Notice. 

Notice of the proposed modification and the date of the public meeting at which it will first be considered 
shall be printed in the resume in the Water Court having jurisdiction over the decree that is the subject of 
the modification. The first public meeting of the Board at which the modification is to be considered shall 
occur at least sixty days after the month in which the resume is published. Notice shall also be published 
in a newspaper of statewide distribution within thirty to forty-five days prior to such first public meeting. 

(2) Public Meeting. 

If the Board decides at such first public meeting to give further consideration to the proposed modification, 
the Board shall announce publicly the date of a subsequent public meeting for such purpose. If the Board 
decides that it will not give further consideration to the proposed modification, it shall state, in writing, the 
basis for its decision. 

(3) Request for Delay. 

On the written request of any Person made within thirty days after the date of the first public meeting, the 
Board shall delay the subsequent public meeting for up to one year to allow such Person the opportunity 
for the collection of scientific data material to the proposed modification. The Board need not grant the 
request if it determines that the request is made solely to delay the proceedings. 

(4) Procedures. 

On the written request of any Person made within thirty days after the date of the first public meeting, the 
Board shall, within sixty days after such request, establish fair and formal procedures for the subsequent 
public meeting, including the opportunity for reasonable disclosure, discovery, subpoenas, direct 
examination, and cross examination. Subject to these rights and requirements, where a meeting will be 
expedited and the interests of the participants will not be substantially prejudiced thereby, the Board may 
choose to receive all or part of the evidence in written form. 

(5) Final Determination. 

The Board shall issue a final written determination regarding the modification that shall state its effective 
date, be mailed promptly to the Persons who appeared by written or oral comment at the Board's 
proceeding, and be filed promptly with the water court. 

10. ENFORCEMENT AGREEMENTS. 

The Board may attach conditions to an appropriation, decreased appropriation, or acquisition, and may 
enter into any enforcement agreements that it determines will preserve or improve the natural 
environment to a reasonable degree. The Board may enter into enforcement agreements that limit the 



Board's discretion in the protection, approval of inundation, modification or disposal of ISF right, and/or 
may delegate limited authority to act on the Board's behalf. 

10a. Ratification of Enforcement Agreements. 

No enforcement agreement shall be effective to limit the discretion of the Board until that agreement and 
all of its terms are reviewed and ratified by the Board. Upon ratification, the Director may execute the 
agreement and the agreement shall be binding upon the Board for the term set forth in the enforcement 
agreement. 

10b. Public Review Process. 

The Board shall follow the public review process set forth in Rules 11a. - 11c. prior to any Board decision 
to ratify an Enforcement Agreement. 

11. PUBLIC REVIEW PROCESS. 

Except as otherwise provided in the ISF Rules, the Board shall follow the public review process set forth 
below prior to any Board decision requiring public review. 

11a. Public Notice. 

Public notice of all Board actions under these Rules shall be provided through the agenda of each regular 
or special Board meeting. 

11b. Public Comment. 

Except as otherwise provided in Rules 5k. and 6m., at a regular or special meeting, the Board shall 
consider public comment on the recommended ISF action prior to the Board action on the 
recommendation in any or all of the following manners: 

(1) Oral and/or written comments may be directed to Staff. When such comments are made, Staff 
may summarize these comments to the Board. 

(2) Oral and/or written comments, subject to reasonable limitations established by the Board, may be 
made directly to the Board during the public meeting. 

11c. Public Agency Recommendations. 

Prior to taking an ISF action pursuant to Rules 5 or 6, the Board shall request recommendations from the 
Division of Wildlife and the Division of Parks and Outdoor Recreation. The Board shall also request 
recommendations from the United States Department of Agriculture and the United States Department of 
Interior. The Board may also request comments from other interested Persons or agencies as it deems 
appropriate. 

Prior to taking an ISF action pursuant to Rules 7, 8, 9, or 10, the Board may request recommendations 
from the Division of Wildlife, the Division of Parks and Outdoor Recreation, the Division of Water 
Resources, the United States Department of Agriculture, the United States Department of Interior or other 
Persons as it deems appropriate. 

11d. Board Procedures. 

At a regular or special Board meeting, the Board may, as necessary, adopt or amend procedures to 
supplement these rules. 



12. SEVERABILITY. 

In the event that any section or subsection of these Rules are judged to be invalid by a court of law or are 
allowed to expire by the General Assembly, the remaining Rules shall remain in full force and effect. 

 


