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SPECIAL WARRANTY DEED

Grant of Easement)

THIS DEED, made this day of December, 2014, by and between

the COLORADO RIVER WATER CONSERVATION DISTRICT, acting by and through
its Colorado River Water Projects Enterprise,  a political subdivision of the State of

Colorado, whose address is P.O. Box 1120, Glenwood Springs, CO 81602 (" Grantor")

and

the STATE OF COLORADO, acting by and through the Colorado Water Conservation
Board, whose address is 1313 Sherman Street, Room 721, Denver, Colorado 80203

Grantee").

WHEREAS, this Special Warranty Deed is granted pursuant to the terms and conditions of
the Acquisition Agreement for the Elkhead Reservoir Enlargement, which Agreement was entered

into on the 17th day of February, 2005, between Grantor, Grantee and the United States of
America, Department of the Interior, Bureau of Reclamation and Fish and Wildlife Service; and

WHEREAS, pursuant to the Acquisition Agreement and other agreements between the

parties, Grantor has received monies from the State of Colorado and the United States on behalf

of the Upper Colorado River Endangered Fish Recovery Program to assist with the construction
of the Elkhead Reservoir Enlargement; and

WHEREAS, pursuant to the Acquisition Agreement, Grantee will use the property granted
herein in furtherance of the goals of the Upper Colorado River Endangered Fish Recovery
Program; and

WHEREAS, the successful implementation of the goals of the Upper Colorado River

Endangered Fish Recovery Program will benefit the citizens of the State of Colorado and the
constituents of the Colorado River Water Conservation District by allowing water development to
proceed in the Colorado River Basin consistent with state water law and in compliance with the

Federal Endangered Species Act.

WHEREFORE WITNESSETH, that the Grantor, for and in consideration of the benefits

described above and other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, has granted, bargained, sold and conveyed, and by these presents does
grant, bargain, sell, convey and confirm, unto the Grantee and its assigns forever, the following
easement situate, lying and being in Routt and Moffat Counties, State of Colorado:

A 5,000 acre-foot perpetual water storage space easement behind the Elkhead

Reservoir Dam and within the Elkhead Reservoir Enlargement area located

in Sections 1, 2, 3, 4, 9, 10, 16, and 21, Township 7 North, Range 89 West, 6th
Principal Meridian, Moffat and Routt Counties, Colorado.
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SPECIAL WARRANTY DEED

Grant of Easement)

Such easement is conveyed pursuant to and subject to the terms, conditions, rights and

obligations of the Acquisition Agreement between Grantor and Grantee, dated February 17, 2005,
which Agreement shall survive this Deed. The terms and provisions of the Acquisition Agreement

are incorporated herein by reference.

The rights conveyed to the Colorado Water Conservation Board herein are expressly
subject to, and will share Pro-Rata together with the retained interests of the River District, in any
loss of storage space as a result of sedimentation in the Elkhead Reservoir Enlargement, any loss
of storage water as a result of evaporation, any water shortage resulting from hydrological
conditions, any water shortage resulting from an operational constraint on the Elkhead Reservoir
Enlargement, and/or any constraint on the ability to release water from the Elkhead Reservoir
Enlargement due to limitations on the outlet.

Such easement shall be exclusive to Grantee for the purpose of storing water in the water
storage space easement.  The construction of any permanent structure or improvement on the real
property encumbered by the exclusive easement is strictly prohibited.

The Grantor, for itself, the public, and for the benefit of the Colorado Division of Wildlife,

reserves a right of access over and across the easement to access the Elkhead Reservoir

Enlargement, together with a right of recreational access over, across, and within the storage space

easement for recreational, hunting, fishing, reservoir management, and other like purposes.

TOGETHER with all and singular the hereditaments and appurtenances thereto belonging,
or in anywise appertaining, and the reversion and reversions, remainder and remainders, rents,
issues and profits thereof, and all the estate, right, interest, claim and demand whatsoever of the

Grantor, either in law or equity, of,in and to the above bargained premises, with the hereditaments
and appurtenances.

Grantor will execute a Special Warranty Deed conveying to Grantee water storage rights
decreed for use in the water storage space easement.

TO HAVE AND TO HOLD the said premises above bargained and described with the

appurtenances, unto the Grantee, its assigns forever. Grantor, for itself, its heirs and personal

representatives or successors, does covenant and agree that it shall and will WARRANT AND

FOREVER DEFEND the above-bargained premises in the quiet and peaceable possession of the

Grantee and its assigns, against all and every person or persons claiming the whole or any part
thereof, by, through or under the Grantor.

IN WITNESS WHEREOF, the Grantor has executed this deed on the date first written

above.
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SPECIAL WARRANTY DEED

Grant of Easement)

COLORADO RIVER WATER CONSERVATION

DISTRICT, acting by and through its Colorado
River Water rojects Ente ise:

BY arwA.A
J es Newberry, President

ATTEST:

By
R. Eric Kuhn, General Manager

STATE OF COLORADO     )

SS.

COUNTY OF GARFIELD    )

Acknowledged, subscribed, and sworn to before me this day ofDecember, 2014, by
James Newberry, President of the Colorado River Water Conservation District, acting by and
through its Colorado River Water Projects Enterprise and R. Eric Kuhn, General Manager of the

Colorado River Water Conservation District, acting by and through its Colorado River Water
Projects Enterprise.

WITNESS my hand and official seal.

My Commission expires:    7/I' o?0/ 6-     

Y pVe.,.

1a
Pub is

0/  RRA

NICHOLS

My Commission Expires 07111/ 2015
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SPECIAL WARRANTY DEED

Water Right)

THIS DEED, made this

q7*-

day of December, 2014, by and between

the COLORADO RIVER WATER CONSERVATION DISTRICT, acting by and through
its Colorado River Water Projects Enterprise, a political subdivision of the State of

Colorado, whose address is P. O. Box 1120, Glenwood Springs, CO 81602 (" Grantor")

and

the STATE OF COLORADO, acting by and through the Colorado Water Conservation
Board, whose address is 1313 Sherman Street, Room 721, Denver, Colorado 80203

Grantee").

WHEREAS, this Special Warranty Deed is granted pursuant to the terms and conditions of
the Acquisition Agreement for the Elkhead Reservoir Enlargement, which Agreement was entered

into on the 17th day ofFebruary, 2005 between Grantor, Grantee and the United States ofAmerica,
Department of the Interior, Bureau of Reclamation and Fish and Wildlife Service; and

WHEREAS, pursuant to the Acquisition Agreement and other agreements between the

parties, Grantor has received monies from the State of Colorado and the United States on behalf

of the Upper Colorado River Endangered Fish Recovery Program to assist with the construction
of the Elkhead Reservoir Enlargement; and

WHEREAS, pursuant to the Acquisition Agreement, Grantee will use the property granted
herein in furtherance of the goals of the Upper Colorado River Endangered Fish Recovery
Program; and

WHEREAS, the successful implementation of the goals of the Upper Colorado River

Endangered Fish Recovery Program will benefit the citizens of the State of Colorado and the
constituents of the Colorado River Water Conservation District by allowing water development to
proceed in the Colorado River Basin consistent with state water law and in compliance with the
Federal Endangered Species Act.

WHEREFORE WITNES SETH, that the Grantor, for and in consideration of the benefits

described above and other good and valuable consideration, the receipt and sufficiency of which

is hereby acknowledged, has granted, bargained, sold and conveyed, and by these presents does
grant, bargain, sell, convey and confirm, unto the Grantee and its assigns forever, the following
water right:

5,000 acre-feet of the total 13, 000 acre-feet water right decreed for storage in

Elkhead Reservoir Enlargement with an appropriation date of October 16,

2002, as decreed in Case No. 02CW106, Water Division No. 6, for piscatorial

and recreational use  ( including in-river fish habitat and river flow
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SPECIAL WARRANTY DEED

Water Right)

maintenance and enhancement uses, and uses in furtherance of the Upper

Colorado River Endangered Fish Recovery Program).

Such water right is conveyed pursuant to and subject to the terms, conditions, rights and

obligations of the Acquisition Agreement between Grantor and Grantee, dated February 17, 2005,
which Agreement shall survive this Deed. The terms and provisions of the Acquisition Agreement

are incorporated herein by reference.

TOGETHER with all and singular the hereditaments and appurtenances thereto belonging,
or in anywise appertaining, and the reversion and reversions, remainder and remainders, rents,
issues and profits thereof, and all the estate, right, interest, claim and demand whatsoever of the

Grantor, either in law or equity, of,in and to the above bargained premises, with the hereditaments
and appurtenances.

Grantor will execute a Special Warranty Deed conveying to Grantee a water storage space
easement in the Elkhead Reservoir Enlargement to be used together with these water rights.

TO HAVE AND TO HOLD the said water rights above bargained and described with the

appurtenances, unto the Grantee, its heirs and assigns forever. Grantor, for itself, its heirs and

personal representatives or successors, does covenant and agree that it shall and will WARRANT

AND FOREVER DEFEND the above-bargained water rights in the quiet and peaceable possession

of the Grantee and its assigns, against all and every person or persons claiming the whole or any
part thereof, by, through or under the Grantor.

IN WITNESS WHEREOF, the Grantor has executed this deed on the date first written

above.

COLORADO RIVER WATER CONSERVATION

DISTRICT, acting by and through its Colorado
River Water rojects Ente rise:

By w. p

J es Newberry, President

ATTEST:

By
R. Eric Kuhn,  ' eneral Manager

Page 2 of 3
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SPECIAL WARRANTY DEED

Water Right)

STATE OF COLORADO     )

SS.

COUNTY OF GARFIELD    )

Acknowledged, subscribed, and sworn to before me this
944.7

day of December, 2014, by
James Newberry, President of the Colorado River Water Conservation District, acting by and
through its Colorado River Water Projects Enterprise and R. Eric Kuhn, General Manager of the

Colorado River Water Conservation District, acting by and through its Colorado River Water
Projects Enterprise.

WITNESS my hand and official seal.

My Commission expires: 7-     -,:?5/ 5-

2.•.,,......, :.n iFt. y Public
LORRA

NICHOLS if

OF

My Commission Expires 07111/ 2015

Page 3 of 3



ACQ,L~ISITIO~ AGREE~VIEI~TT

ELKHEAD RESERVOIRE~TI:ARGE~VIEI~TT

This Acquisition Agreement is entered into this 17~' day ofFebruary, 200, by and among the

LTnited States of America, Department of the Interior, Bureau of Reclamation ("Reclamation")
and Fish and `'~~ ildlife Service (`S̀ervice"), both acting through the Secretary of the Interior,

pursuant to the Act to Authorize the Bureau of Reclamation to Provide Cost Sharing for the

Endangered Fish Recovery Implementation Programs for the Lpper Colorado and San Juan River

Basins, (October 30, 2000, J 14 Scat. 1602, Public Lave 106-392 ), and acts amendatory thereof or

supplementary thereto, the Colorado River Water Conservation District, acting by and through its

Colorado Rig°er V~'ater Projects Enterprise ("River District'') and the State of Colorado, acting by
and through the Colorado ~?~- ater Conservation Board ("CV~'CB").

RECITALS

HEREAS, the Recovery Implementation Program for Endangered Fish Species in the

Lipper Colorado River Basin ("Recovery Program") dated September 29, 1987 v~~as

implemented by a Cooperative Agreement signed in January 1988 by the Secretary of the

Department of the Interior, the Governors of the States of Colorado, Utah, and Wyoming,
and the Administrator of the V4'estern Area Power Administration. The Recovery
Program is a coalition of agencies and organizations. The goal of the Recovery Program
is to recover four species of endangered fishes while allowing water development to

proceed consistent «-ith state vvater lave and in compliance with the Federal Endangered
Species Act ("ESA") in the Upper Basin states of Colorado, LTtah, and Wyoming; and

2. ~?~~HEREAS, section Z of the Endangered Species Act, 16 USC. § § 1531 (c) (2), declares

that it is the policy of Congress for federal agencies to cooperate with state and local

agencies on ~v~ater resource issues in concert v~~ith conservation of endangered species; and

the L?.S. Fish and ~?~~ ildlife Sen-ice is primarily charged v~~ith implementing the

Endangered Species Act and ensuring the protection and recovery of threatened and

endangered species; and

3. ~?~'HEREAS, pursuant to section 4(b)(2) of the ESA, on March 21, 1994, the Service

designated certain reaches of the Yampa River as critical habitat for each of the four

endangered fish species. The largest of these reaches extends from the State Highway
394 bridge in Craig, Colorado downstream to the confluence of the Green River. For the

purposes of this Acquisition Agreement, this reach shall be described as extending from

the confluence of Elkhead Creek downstream to the confluence of the Green River and

shall be referred to as "the Critical Habitat Reach;" and

4. ~?~'HEREAS, the River District is a political subdivision of the State of Colorado created

and existing pursuant to its Organic Act ~§37-46-101, et seq. C.R.S., and other applicable
statutes; with authority to aid in the conservation, use and development of the v4~ater

I: =_Ch~~ .ClienuRi~~er ~:s~icl=~ I -ir',khea3-1 ~'- £=A~eernznu _~cy'n ~~nt al.k~
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resources of the Colorado River and its principal tributaries, and is vested with sufficient

authority to recei~=e and manage funds and to coordinate certain activities under the

Recover:- Implementation Program-Recovery Action Plan ("RIPRAP") benefitting the

four Colorado River endangered fishes and water resources in general. The River District

o«-ns and conducts a business engaged in «~ater activities pursuant to the Colorado Water

Activity Enterprise Act, Article 45.1 of Title 37, C.R.S., in order to provide for the

beneficial use of water within the District. The River District's Board of Directors

confirmed its authority to operate such a business by Resolutions adopted on July 16,
1985, October 19, 1993, October 19, 1999, and October 17, 2000. For purposes of this

Acquisition Agreement, the River District is acting by and through its Colorado River

Z'~'ater Projects Enterprise and;òr by and through its Board of Directors, or both, as

determined by the River District. The River District has authority to perform all acts and

things necessary or advisable to secure and insure an adequate supply ofwater, present
and future,'' «-hich includes the authority to construct, own, operate, and maintain water

storage facilities; and

5. ~'~'HEREAS, the C`'~%CB is a state agency «-ithin the Colorado Department of Natural

Resources (DNR) created for the purpose of aiding in the protection and development of

the «-aters of the state for the benefit of the state's present and future inhabitants. The

C~~'CB is authorized by section 37-92-102{3), C.R.S., to acquire from any person,

including any governmental entity, such water, «rater rights or interests in «~ater as the

C~'~'CB determines maybe required for instream flov̀s to preserve or improve the natural

environment to a reasonable degree and to take whatever action maybe needed to ensure

such instream flo«-s remain in the river: and

6. «' HEREAS, the Service and the C~'~'CB entered into a Memorandum ofAgreement dated

September 21, 1993, attached hereto as Exhibit A, concerning enforcement and protection
of endangered fish species' instream flo«~s ("the Enforcement Agreement") and the

Ser~-ice is relti~ing upon the CV~'CB to appropriate, acquire and enforce instream flow

ater rights for the listed species under state law; and

7. ~'~ THEREAS, pursuant to Article 92, Title 37, C.R.S., as amended, the State Engineer's
Office is responsible for the administration and distribution of the «-aters of the State,
and, under Article 92, Title 37, C.R.S., the CWCB may call upon the State Engineer and

the Division Engineer for `'eater Division 6 ("Division 6 Engineer") to administer water,

ater rights or interests in ~~-ater held by the CWCB for instream flows to preserve or

improve the natural environment to a reasonable degree within the Critical Habitat Reach

of the ~'ampa River, «-hich enforcement actions are more fully described in the

Enforcement Agreement and in this Acquisition Agreement; and

8. ~~' HEREAS, the Service has agreed that any acquisition of «~ater, water rights, or interests

in «:-ater by the C~~'CB for the benefit of the four listed fish species shall be considered in

determining whether there has been sufficient progress for the Recovery Program to

I:'=~~-:Cer_ts~~i~-erD:.tricc~l-E'ilchead-I!~'~_~~eetttznts`_-~cq'n~Vrrt' al.w 3_
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continue to function as a reasonable and prudent alternative to avoid the likelihood of

jeopardy to those species from existing and new «~ater developments: and

9. «' HEREAS, the Recovery Program has determined a need to acquire 5,000 acre feet of

water on a permanent basis (the `P̀ermanent `'~- ater Supply'') and up to 2,000 acre feet of

water on a temporary basis (the `S̀hort-Term `~%ater Supply') to maintain occupied
critical habitat for endangered fish in the Critical Habitat Reach of the Yampa River; and

10. «~ HEREAS, the River District has appropriated a conditional storage right for the

Elkhead Reser~-oir Enlargement as more fully described in Water Court Case No. 6-

02C~~T106 for piscatorial and recreational use (including in-river fish habitat and river

flo«- maintenance and enhancement uses, and uses in furtherance of the Upper Colorado

River Basin Endangered Fishes Recovery Program); and

11. « THEREAS, the River District and the Recovery Program have agreed to cooperate in the

construction of an expansion ofElkhead Dam and Reservoir, located on Elkhead Creek, a

tributary of the ~'ampa River in Sections 1, 2, 3, 4, 9, 10, 16, and 21, Township 7 North,

Range 89 «'est, 6`'' Principal Meridian; Moffat and Routt Counties, Colorado, to develop
a water supply that «-i11 be capable, subject to «rater availability based on hydrologic
cycles, ofproviding the Recoveryi Program's Permanent and Short-Term Water Supply
needs for endangered native fish species during the critical low-flo«~ periods in the

Yampa River Basin, and be available for other beneficial uses to contractees of the River

District; and

12. «' HEREAS, the River District has entered into the following agreements: an

Intergovernmental Agreement ben~-een the River District and the City of Craig, dated

February 1, 2002 (creating a joint ~-enture bet«=een the River District and the City of

Craig for the construction of the Elkhead Reservoir Enlargement); a Memorandum of

Agreement between the River District, the City of Craig, and the Colorado Division of

ildlife, dated August 6, 2003 Granting the River District the right to interfere with

certain interests owned by the Division in order to construct an enlargement of the

existing Elkhead Resen-oir); an Intergovernmental Agreement betv~~een the River District

and the City of Craig, dated August 6, 2003 (setting forth the Agreement of the River

District and the City- of Craig related to the construction, operation, and maintenance of

the Elkhead Reservoir Enlargement); and an Amended and Restated Agreement between

the Yampa Participants, the River District, and the City of Craig dated January 21, 2005

setting forth the Agreement of the River District, City of Craig, and Yampa Participants
related to the post-construction operation, maintenance, and repair of the Elkhead

Reser~-oir Enlargement). The above-described Agreements beriveen the River District,

Craig, Division of «'ildlife, and the Yampa Participants confirm that title to the storage

space created by the enlargement of Elkhead Reservoir will vest in the River District.

The Elkhead Reser~-oir Enlargement will result in an estimated 11,750 acre-feet of

additional storage capacity at the site of the Elkhead Reser~~oir. The above-described
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Agreements are incorporated herein by reference and made a part hereof. The River

District also has entered into a Grant Agreement with Reclamation, attached hereto as

Exhibit B and incorporated herein; and an Agreement with Reclamation and the Service

Concerning Elkhead Reser~=oir Enlargement to Facilitate Recovery of Endangered Fish

Species in the Yampa River Basin ("Reservoir Enlargement Agreement"), attached hereto

as Exhibit C and incorporated herein. Reclamation and the Service intend to work with

the River District to perfect the conditional storage right for the Elkhead Reservoir

Enlargement so that the River District can convey the storage space easement and 5,000
acre-feet of the absolute water right for the Permanent Water Supply to CWCB in

perpetuity for Recovery Program purposes, including for piscatorial and recreational use

including in-river fish habitat and river flow- maintenance and enhancement uses; and

uses in furtherance of the Recovery Program); and

1 ~. «' HEREAS, the River District is «,illing to convey to the CWCB a 20/47th interest in the

River District's ownership of the storage capacity of the Elkhead Reservoir Enlargement
and in certain water rights owned by the River District decreed to fill the Elkhead

Reser~-oir Enlargement to provide the Permanent VWater Supply, after those water rights
have been decreed absolute, in exchange for the Recovery Program paying for 20/47ths of

the costs of constructing the Reservoir Enlargement. The River District, Reclamation and

the Service shall be responsible for placing to beneficial use the water subject to the

conditional water storage right prior to conveying that water right to the CWCB. Once

the conditional «-ater right has been placed to beneficial use, the River District will file

the necessary pleadings, and prosecute the case, to make the right absolute. After the

ater storage right in the Reser~=oir Enlargement has been made absolute, the River

District intends to convey a 20/47th interest in the storage capacity and the absolute water

right to the CWCB for the Permanent Water Supply in perpetuity for uses including in-

river fish habitat and river flow maintenance and enhancement uses, and uses in

furtherance of the Upper Colorado River Basin Endangered Fishes Recovery Program;
the C`~TCB will hold and administer these rights in furtherance of the Recovery Program;
and

1=1. ~'~'HEREAS, the Reservoir Enlargement Agreement, inter alia, addresses the Recovery
Program's long-term obligation to pay apro-rata share of the River District's future

Reservoir Enlargement operation, maintenance and repair costs allocated to the CWCB's

Permanent VWater Supply storage space easement; and

1~. `'WHEREAS, the River District is willing to enter into aShort-Term (20 years) Water

Supply Lease with Reclamation and the Service for up to 2,000 acre-feet ofwater

annually to be used by the Recovery Program for the benefit of the endangered native fish

species in the Yampa River Basin ,which agreement is attached hereto as Exhibit D and

incorporated herein, ;and

16. `' WHEREAS, Reclamation and the Service, on behalf of the Recovery Program, are
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illing to make the Short-Term V`'ater Supply water available for use by the CWCB to

monitor and protect to and through the Critical Habitat Reach for the benefit of the

endangered fishes.

O«' THEREFORE, in consideration of the mutual agreements contained herein and

other good and valuable consideration, the receipt and sufficiency ofwhich are hereby
ackno«-ledged, the C~'~'CB, the River District, the Service, and Reclamation agree as follows:

TERMS AND COIVTDITIONS

I, DEFINITIONS

The definitions of terms set forth in paragraph I of the Reservoir Enlargement Agreement
shall apply to those terms when used in this Acquisition Agreement.

IL CO~~'EYAI`TCES

A. Perpetual ~'~'ater Storage Space Easement and Storage Water Right

l . After the «:-ater right for the Permanent ~'Vater Supply is placed to beneficial use for the

purposes ofpiscatorial and recreational use (including in-river fish habitat and river flow

maintenance and enhancement uses, and uses in furtherance of the Recovery Program)
and the Recovery Program Obligation has been paid in full, the River District, after

consultation with the parties hereto shall submit the necessary pleadings in the Water

Court for Division ?~To. 6 in the name of the River District and prosecute the case to make

absolute those conditional water storage rights.

2. Once the «:-ater right decreed in Case ~To. 02CW 106 has been decreed absolute for in-

river fish habitat and river flo«- maintenance and enhancement uses, and uses in

furtherance of the Recovery Program, the River District shall convey by special warranty
deeds to CWCB and Cti'VCB shall accept said absolute water right and a storage space
easement. both described as follows:

a. A 5,000 acre-foot perpetual «~ater storage space easement behind the Elkhead

Reservoir Dam and within the Elkhead Reservoir Enlargement area located in

Sections 1, 2, 3, 4, 9, 10, 16, and 21, Tov~~nship 7I~Torth, Range 89 West, 6~'

Principal'Vleridian, Moffat and Routt Counties, Colorado;

together with,

b. 5;000 acre-feet of the total 13,000 acre-feet water right decreed for storage in

Elkhead Reservoir Enlargement v~~ith an appropriation date of October 16, 2002,
as decreed in Case ~To. 02CV~T106, Water Division No. 6, for piscatorial and

recreational use (including in-river fish habitat and river flov~~ maintenance and

enhancement uses, and uses in furtherance of the Recovery Program).

I: '~~~~Y Gl:e~tsRi~-zr DLtric31-Elkhead-1028°_~~zement`°Acq'n ~~nt I.w
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based on any= partial payments, by any party, of the Recovery Program Obligation. The

parties acknowledge that the obligations of Reclamation regarding payment of the

Recovery Program Obligation and the River District regarding conveyance of the interests

in the Reservoir Enlargement described in paragraph II.A.2. herein are set forth in the

Reservoir Enlargement Agreement. The State of Colorado's obligation to provide funds

to help satisfy the Recovery Program Obligation are described in the DNR Cost Share

Contract, bet«~een the State of Colorado and the River District, dated the 2nd day of

February, 200. In the event that a default occurs in the obligations of Reclamation or the

State of Colorado to pay the Recovery Program Obligation, any party may appropriate
replacement funds to cure such default.

10. The River District's obligation to perform under this Acquisition Agreement is

specifically subject to River District's rights described in paragraph VII (Construction
Contingencies) of the Reservoir Enlargement Agreement.

11. The parties hereto acknowledge and understand that the River District v~jill use the 5,000
acre-foot «-ater right conveyed herein (the Permanent Water Supply) for piscatorial and

recreational uses ~~-ithin the Elkhead Reservoir Enlargement ~;chile said water is stored

prior to a release of the ~~c-ater scheduled by the Service for beneficial use by the CWCB.

The Parties consent to the recreational use of the Reservoir Enlargement by the public,
including on top of or in any « ater owned by the CWCB and stored in the Reservoir

Enlargement, including but not limited to those recreational uses described in the Special
Warranty Deed from the State of Colorado to the City of Craig dated March 28, 1991 and

recorded October 1, 2002 at Document I~To. 2002E 4329 and October 4, 2002 at

Document Igo. X70795 in the records of the Offices of the Clerk and Recorder for Moffat

County and Routt County, respectively. Similarly, the parties consent to such

management activities byT the Rig=er District, Craig, the Colorado Division ofV~'ildlife,
andòr the Colorado Division of Parks, or such other contractor as maybe designated by
the River District, Craig or the Colorado Division ofV~Tildlife as are necessary to develop,
regulate, enhance, and manage the recreational use of the Reservoir Enlargement, wildlife

and fish populations, and the water stored therein, including, but not limited to, those

management acti~-ities described in the Special Warranty Deed from the State of

Colorado to the City of Craig. Ho«~ever, the parties' consent to piscatorial and

recreational uses within the Reservoir Enlargement shall not interfere in any way with the

Ser~-ice's right to schedule releases from the 5,000 acre-foot Permanent Water Supply
pursuant to paragraph ~% herein for beneficial instream use by the CWCB. Additionally,
nothing in this Acquisition Agreement shall be construed to interfere with the right of the

Service to revie~;= and approve (or deny) the stocking ofnon-native fish species as

provided under the "Procedures for StockingIòn-native Fish in the Lipper Colorado

River Basin" bet«-een the Colorado Division of Wildlife and the Service, dated

September ~, 1996.

12. The River District reserves the right to develop ahydro-electric po« er generation
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provided for in paragraph B. therein, and upon written notice to the parties hereto, this

sublease and all responsibilities and obligations identified in paragraph II.B herein shall

be terminated.

I~'. OPERATION, l`:LaINTENANCE AND REPAIR OBLIGATIONS (OM & R)

A. The OM & R obligations associated with the Elkhead Reservoir Enlargement are more

fully- described in (1) the Reservoir Enlargement Agreement and (2) the Amended and

Restated Agreement between the River District, the City of Craig, and the Yampa
Participants, v~-hich provisions are incorporated herein by reference. The Recovery
Program, through Reclamation, shall be responsible for payment of its Pro-Rata share of

the River District's OM & R costs associated with the storage space easement described

in paragraph II.A.2 herein. The CWCB shall have the right, but not the obligation, to
fund annual OM & R costs for the Elkhead Reservoir Enlargement.

B. In the event the Service, Reclamation and the Recovery Program determine that the

Permanent `'Water Supply is no longer needed to maintain occupied habitat for endangered
fish species in the Critical Habitat Reach pursuant to paragraph XII herein, Reclamation

may= choose not to pay the pro-rata share of the River District's OM&R costs allocated to

the Permanent V~Tater Supply storage space easement In the event Reclamation chooses

not to pay the pro-rata share of the River District's OM&R costs, the forfeiture provisions
in paragraph IV.E. in the Reservoir Enlargement Agreement shall apply. Any disposition
and use of the Permanent `'Vater Supply and storage space easement shall be addressed

pursuant to paragraph XII herein.

RELEASE SCHEDULE AND CONTACT PROCEDURES

A. On account of drought, errors in operation, operational constraints imposed by the State

of Colorado or otherwise, or other causes, there may occur at times a shortage during any

year in the quantity ofwater available to be stored within the Reservoir Enlargement, and

in no event shall any liability accrue against the parties hereto for any damage direct or

indirect, arising therefrom. In any year in which there may occur such a shortage in the

Reservoir Enlargement water supply, the River District and the CWCB shall share such

shortage using the Pro-Rata Formula. The Pro-Rata Formula is the allocation of the

storage space created by the construction of the Reservoir Enlargement, estimated to be

11,750 acre-feet, as follows: 27:4̀7`'' interest (6,750 acre-feet) to the River District and

20.E ~7`'' interest (5,000 acre-feet) to the CWCB. The Pro-Rata allocation is based on the

percentage contributions of the parties to fund the total costs related to the construction of

the Reservoir Enlargement as well as the long term costs of the Reservoir's operation,
maintenance and repair allocated to the Reservoir Enlargement. In the event that the

actual percentage contributions of the parties to fund the total costs related to the

construction of the Reservoir Enlargement differ from the 27147th and 20147th

relationship described herein, then the Pro-Rata Formula shall be adjusted in accordance

I_ ' ~~~T CCI~c~t ~~i~-er Dismcc3l-Elkhead-IO'- 8 ~~eements _~cq'n ~Qmt ° l.w
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ith the terms ofparagraph II.B. of the Reservoir Enlargement Agreement.

B. The water rights conveyed pursuant to paragraph II.A.2. herein to the CWCB for the

purpose of filling the water storage space easement shall have the same priority as those

water rights used by the River District to fill the River District's water storage space in

the Reservoir Enlargement. Fill of the water storage space easement granted to the

C`'~TCB shall be done on a Pro-Rata basis with the fill of the River District's water storage
space in the Reser~.~oir Enlargement. The parties acknov~~ledge that the Yampa
Participants and the City of Craig o«-n water storage rights decreed for use at the existing
Elkhead Reservoir that are senior to the water rights that swill be adjudicated by the River

District and conveyed to the C`'~'CB in paragraph II.A.2. herein. The parties acknowledge
that the River District's and CWCB's right to store water in the Reservoir Enlargement is

subject to the «-ater rights and priorities o«-ned by the Yampa Participants, the City of

Craig, and their successors andior assigns.

C. The River District agrees that the CWCB shall carry over for use in the next succeeding
year any Permanent Water Supply water that v~~as stored but not actually scheduled for

release by the Service for beneficial use by the CWCB in the previous year. Any water

remaining in the C~?VCB's storage pool for the Permanent Water Supply at the start of fill

date established by the Restated and Amended Agreement beriveen the Yampa
Participants, the City of Craig and the River District, after subtracting for the past-year's
releases, evaporation, and sedimentation, shall be credited to the CWCB's Permanent

Tater Supply storage pool. The CWCB may not carry over more than 5,000 acre-feet of

Permanent ti~Tater Supply water in the Reservoir Enlargement at any time.

D. The parties hereto shall meet annually and,%or teleconference as needed to consult on

schedules for releasing the Permanent Water Supply from the Reservoir to provide water

during critical low-flow periods in the Yampa River Basin. The Service shall provide the

parties hereto a preliminary «-ritten schedule of anticipated monthly demands on or before

May 1 of each near. Following such consultations, the schedule provided by the Service

which shall make the final decisions regarding this schedule) shall serve as the release

schedule to be used by the River District until the Service provides written notice of the

schedule'smodification. The Ser~-ice may modify its schedule for releasing the

Permanent `'~Tater Supply from the Reservoir Enlargement by providing the CWCB, the

Ri~-er District and the Division 6 Engineer with a ẁritten change order at least 24 hours in

advance of such modification. For the purposes of this paragraph, written notice may

consist of either electronic (email) or facsimile transmissions in lieu of correspondence
through the L.S. Postal Ser~Tice.

E. Deliveries ofwater from the Permanent V~'ater Supply shall occur at the outlet of the

Elkhead Reservoir Enlargement. The River District shall have no responsibility once

ater stored in the Reservoir Enlargement by the CWCB is released at the outlet. The

Division 6 Engineer may assess appropriate transit losses against the release of water

I: _~ ~~ ~Y ~ ii~nr~ Ri~-er Disuicc ~ I-E.khea3-IC~?8 _~~zemznU _~cqu ~~r-r~aa~ 
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stored in the Reservoir Enlargement pursuant to the interests granted in paragraph II.A.2.

herein.

F. Operation of the Elkhead Reservoir Enlargement and apportionment of any water

shortages shall be consistent with the provisions of (1) this Acquisition Agreement and

2) the Amended and Restated Agreement betv~,~een the River District, the City of Craig,
and the Yampa Participants.

G. The 20 Year Lease describes the process for scheduling releases of water from the Short

Term ~'~'ater Supply. The Service shall provide CWCB, Division 6 Engineer,
Reclamation, and the reservoir operator with written notice of any water releases or

changes to release schedules 24-hours in advance so that CWCB can monitor and protect
such releases to and through the Critical Habitat Reach of the Yampa River. The Service

i11 consult with the C`~'CB during the release period to achieve the objectives of the

Recovery Program, the Service and the CVG'CB.

H. The River District shall annually provide Reclamation; the Service, and CWCB with a

summary of releases from the Permanent Water Supply for the prior calendar year by
April 1'` of the following year.

I. 1~TO~TITORING ~'~TD ENFORCEMENT

A. The Seraice, through the Recovery Program, shall install, operate, maintain, and replace
any waterflow measuring and recording devices required by CWCB or the Division 6

Engineer to ensure that the v<~ater is delivered to and through the Critical Habitat Reach.

B. The C~?~'CB shall take such action under state lave, including requesting administration by
the State Engineer and the Di~-ision 6 Engineer and initiating water court proceedings, as

maybe necessaryT to fully exercise its water right, to deliver the water from the outlet

v~-orks of the dam from vvrhich the vv-ater is released to the Critical Habitat Reach, and to

protect the release from diversion by third parties within the Critical Habitat Reach,
subject to such transit losses as may be imposed by the State Engineer or the Division 6

Engineer.

C. The C~'~'CB and the Service shall comply with the provisions of the Enforcement

Agreement in the enforcement and protection of the vvrater acquired herein.

II. 1~IEASLTREMEI~TTA'~D DELI~TERY

A. Releases of «;-ater from the Elkhead Reservoir Enlargement made pursuant to this

Acquisition Agreement will be measured by the River District at the outlet works.

B. The C`'~'CB shall ensure that all water released by the River District at the direction of the
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Ser~-ice pursuant to this Acquisition Agreement, less transit losses, as measured at the

Maybell gage or other appropriate locations, will be delivered and protected by the

Di~-ision 6 Engineer to and through the Critical Habitat Reach,

C. Neither Reclamation, the River District, nor the Service shall be responsible for the

deli~-ery, control, carriage, use, handling, or distribution of water provided pursuant to

this Acquisition Agreement, delivered beyond the outlet works of the reservoir.

III. REPORTII~TG AND ACCOLTI~TTII`TG

The Seri-ice shall prepare and provide an annual report to the parties hereto ofv~~ater

released from the Permanent and Short Term Water Supplies. The Service shall

document the benefits of using the water stored in the Elkhead Reservoir Enlargement
towards recovery of the Endangered Fish as part of its annual Recovery Program progress

reports on this matter. The CWCB, in consultation with the Division 6 Engineer, shall

provide an annual report to the parties hereto on the amount of water actually protected
through the Critical Habitat Reach.

Imo. SliFFICIElT̀T PROGRESS

Lse of this «rater for the benefit of endangered fish and protection of critical habitat in the

Critical Habitat Reach shall contribute to completion of the Recovery Program's RIPRAP

and shall be considered in determining whether there has been sufficient progress under

the Recovery Program.

C~'~'CB ACTION

Any action by C`'~'CB to acquire the water, water rights or interests in water described

herein shall comply with the Enforcement Agreement and the CWCB's Rules Concerning
the Colorado Instream Flo«~ and Natural Lake Level Program ("ISF Rules").
I~ ot«-ithstanding the foregoing, the parties acknowledge and understand that the water

rights acquired under this Acquisition Agreement are not subject to modification under

section 37-92-102(4), C.R.S. or the ISF Rules.

XI. l~IISCELL<~EOtiS PROVISIOI~TS

A. The provisions of this Acquisition Agreement shall apply to and bind the successors and

assigns of the parties hereto and no assignment or transfer of this Acquisition Agreement
or any right or interest herein, shall be valid until approved in writing by the parties
hereto.

B. All of the provisions of this Acquisition Agreement shall survive the closing of the

con~-eyance required by paragraphs II.A and B herein, and shall not merge therewith.
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GRANT AGREEIUIENT N0.05-FG-40-2271

FOR

COLORADO RIVER WATER CONSERVATION DISTRICT'S INVOLVEMENT IN THE

UPPER COLORADO RIVER BASiN RECOVERY IMPLEMENTATION PROGRAM

NARRATIVE

1. BACKGROUND. The purpose of this Grant Agreement between the Colorado River

Water Conservation District, acting by and through its Colorado River Water Projects Enterprise
River District"} and the U.S. Bureau of Reclamation {"Reclamation") is to conduct activities

related to the recovery of endangered native fish species as outlined in the Recovery
Implementation Program for Endangered Fish Species in the Upper Colorado River Basin

Recovery Program"}.

The Recovery Program was established September 29, 1987 and implemented by a

Cooperative Agreement signed in January 1988 by the Secretary of the Department Interior, the

Governors of the States of Colorado, Utah, and Wyoming and the Administrator of the Western

Area Power Administration. The Recovery Program is a coalition of agencies and

organizations. The goal of the Recovery Program is to recover four species of endangered fish

while allowing vrater development to proceed consistent with state water !aw and in compliance
with the Federal Endangered Species Act ("ESA") in the Upper Basin states of Colorado, Utah,
and Wyoming.

The Recovery Program has determined that the following water supplies are needed within the

Yampa River Basin to provide water for endangered native fish species during critics! !ow-flow

periods in the Yampa River Basin: 1) 5,000 acre-feet permanent water supply and 2) 2,000
acre-feet short-term (temporary} water supply.

The River District, the Recovery Program, Reclamation, and the Service have agreed to

cooperate in the construction of an 11,750-acre-foot expansion of Elkhead Dam and Reservoir

Reservoir Enlargement»), located on Elkhead Creek a tributary of the Yampa River in Sections

1, 2, 3, 4, 9, 10, 16, and 21 Township 7 North, Range 89 West, 6th Principal Meridian, Moffat
and Routt Counties, Colorado, to develop a water supply that will be capable, subject to water

availability based on hydrologic cycles, of providing the water for the permanent water and

short-term water supplies identified above and be available for other beneficial uses to the River

District.

Elkhead Reservoir consists of the existing dam and the existing water storage space, estimated

capacity of 13,137 acre-feet, and upon completion of the Reservoir Enlargement, the Reservoir

will have a total estimated capacity of 24,887 acre-feet. Reservoir Enlargement cost of

construction is currently estimated at $20,498,787.00.

The Recovery Program has approved funding apro-rata share of the construction cost for the

5,000 acre-feet permanent water supply and associated storage space in the Reservoir. The

pro-rata share of the construction cost shall mean the allocation of the storage space created by
the construction of the Reservoir Enlargement, estimated to be 11,750 acre-feet, as follows:
27/47th interest, 6,750 acre-feet to the River District (estimated to be $11,775,899.00} and
20/47th interest, 5,000 acre-feet to the Recovery Program (estimated to be $8,722,888.00).



The Recovery Program has also approved funding the River District's ten percent (10%)
management fee which is included in the estimated cost of constructing the reservoir

enlargement. The ten percent (10%} management fee is a reasonable approximation of the out-

of-pocket expenses incurred by the River District in managing the construction of the Reservoir

Enlargement.

This Grant Agreement will be the vehicle to transfer funds from Reclamation to the River District

for a portion of the Recovery Program's pro-rata share of the Reservoir Enlargement
construction costs in Fiscal Year 2005 {FY05) and succeeding years. Reclamation will provide,
via this Grant Agreement, up to $2,795,032, and the State of Colorado, Department of Natural

Resources will provide its remaining cost share, estimated to be $6,364,000, directly to the

River District as part of their cost share contribution to the Recovery Program, as required by
Public Lavr 106-392 as amended in Public Law 107-375 dated December 19, 2003, for a total of

9,159,032.00 which includes a five percent (5%) allowance over the estimated cost of the

Recovery Program's share ($8,722,888.00) of the Reservoir Enlargement cost of construction.

2. AUTHORITY. This Grant Agreement is entered into pursuant to Public Law 106-392
as amended in Public Law 107-375 dated December 19, 2003, the Act to Authorize the Bureau

of Reclamation to Provide Cost Sharing for the Endangered Fish Recovery Implementation
Programs for the Upper Colorado and San Juan River Basins, dated October 30, 2000 (114
Stat. 1602).

3. OBJECTIVES.

A. Goal: Assist in the recovery of endangered native fish species in the Yampa
River basin.

B. Objectives:

1. Reconstruction (enlargement) of the Elkhead Reservoir Dam to

increase the s#orage capacity by 11,750 acre-feet.

4. RESPONSIBILITIES OF THE PARTIES.

A. River District shall:

1. Develop plans and designs for the Reservoir Enlargement.

2. Secure the needed funds, agreements, easements, permits, and

licenses necessary for the construction of the Reservoir Enlargement.

2. Provide personnel, contractors and equipment required for completion
of the Reservoir Enlargement construction.

4. Complete all construction work as specified in the Recovery Program's
scope of work.

B. RECLAMATION RESPONSIBILITY.
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13. REIMBURSABLE COSTS AND LIMITATIONS (Reclamation 08/03}

13.1 The Recipient shall provide all personnel, services, facilities, equipment, materials

and supplies, and perform a{{ travel which may be necessary and appropriate for the proper

performance of this Agreement. Costs so incurred will be paid for as provided herein.

Reclamation's obligation to provide funding to the Recipient for costs incurred in these

connections shall be limited to the Recipient's direct and indirect costs associated with this

Agreement. All such direct and indirect costs must be determined to be allowable under the

regulations contained in 48 CFR Subpart 31.2 or an OMB Cost Principle Circular, as applicable,
which are incorporated herein through the General Provisions of this agreement.

13.2 The recipient shall not incur costs or obligate funds for any purpose pertaining to

operation of the program or activities beyond the expiration date stated in the agreement. The

only costs which are authorized for a period of up to 90 days following the award expiration date

are those strictly associated with closeout activities for preparation of the final report.

13.3 Reclamation shall not be obligated to provide funding to the Recipient and the

Recipient shall not be obligated to continue performance under the Agreement or to incur costs

in excess of the costs set forth in the annual project budget unless the GCAO has furnished the

Recipient a modification to increase the available funding for the Agreement.

14. BUDGET REVISIONS {Reclamation 08/03)

The Recipient shall follow the requirements at 43 CFR 12.70(c) or 43 CFR 12.925, as

applicable, when making revisions to budget and program plans. Additionally, approval shall be

requested for transfers of amounts budgeted for indirect costs to absorb increases in direct

costs, or vice versa.

15. PROCUREMENT STANDARDS (Reclamation 08/03}

When utilizing Federal funds for the procurement of supplies and other expendable property,
equipment, real property, and other services under this agreement, the Recipient shall utilize the

Procurement Standards set forth at 43 CFR 12.76 or 43 CFR 12.940 -12.948, as applicable.
The Recipient may be required to submit evidence that its procurement procedures are in

compliance with the standards stated therein. Additional guidance for contracting with small
and minority firms, and women's business enterprises is included in the General Provisions

section of this agreement.

16. PROPERTY STANDARDS {Reclamation 08/03)

Ali property, equipment and supplies acquired by the Recipient with Federal funds shall be

subject to usage, management, and disposal in accordance with the Property Standards at

43 CFR 12.72 - 12.73, or 43 CFR 12.930 - 12.937, as applicable.

17. INSPECTION (Reclamation 08/03)

Reclamation has the right to inspect and evaluate the work performed or being performed under

this agreement, and the premises where the work is being performed, at all reasonable times
and in a manner that will not unduly delay the work. If Reclamation performs inspection or
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the portion to be terminated. However, if, in the case of a partial termination, the awarding
agency determines that the remaining portion of the award will not accomplish the purposes for

which the award was made, the awarding agency may terminate the award in its entirety under

either the Enforcement Provision or paragraph 1 of this Provision.

21. DUN AND BRADSTREET {D&B) DATA UNIVERSAL NUMBERING SYSTEM {DUNS)
REQUiREIVIENT {Reclamation 07/04j

Effective October 1, 2003, applicants for Federal grants or cooperative agreements must

provide a D&B DUNS number with their application. This number is to be included in Block 5 of

your SF-424 Application for Federal Assistance (Rev.9-2003), or in Block 6 of previous versions

of the SF-424.

If you do not have a DUNS number, one may be obtained at no cost by calling the dedicated

toll-free DUNS Number Request Line at1-866-705-5711, or by going to the DUNS Government

Contractor and Grantee website athttps:/leupdate.dnb.corn/requestoptions/government/ccrreq/

Individuals who would personally receive a grant or cooperative agreement award from the

Federal government, apart from any business or non-profit organization they operate, are

exempt from the requirement to provide a DUNS number with their application. Reclamation

must, hovrever, have a DUNS number for payment processing purposes, and will therefore

obtain a DUNS number for any individual who is awarded a grant or cooperative agreement.

22. GENERAL PROVISIONS

1. Reaulations and Guidance

The regulations at 43 CFR, Part 12, Subparts A, C, E, and F, are hereby incorporated by
reference as though set forth in full text. The following Office of Management and Budget (OMB)
Circulars, as applicable, and as implemented by 43 CFR Part 12, are also incorporated by
reference and made a part of this agreement. Failure of a recipient to comply with any provision
may be the basis for vrithholding payments for proper charges made by the recipient and for

termination of support. Copies of OMB Circulars are available on the Internet at

http://wwUr.whitehouse.govlomb/grants/grants_circulars.html. The implementation of the

circulars at 43 CFR Part 12 is available at

http://www.access.gpo.gov/naralcfr/cfr-table-search. html#page 1.

a. Agreements with colleges and universities shall be in accordance with the following
circulars;

Circular A-21, revised May 10, 2004, "Cost Principles for Educational Institutions"

Circular A-110, as amended September 30, 1999, "Uniform Administrative Requirements
for Grants and Agreements with Institutions of Higher Education, Hospitals, and Other

Non-Profit Organizations"

Circular A-133, revised June 27, 2003, "Audits of States, Local Governments, and Non-

profit Organizations"
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b. Agreements with State and local governments shall be in accordance with the

provisions of the following circulars:

Circular A-87, revised May 10, 2004, "Cost Principles for State, Local, and Indian Tribal

Governments"

Circular A-102, as amended August 29, 1997, "Grants and Cooperative Agreements with

State and Local Governments" (Grants Management Common Rule, Codification by
Department of Interior, 43 CFR 12)

Circular A-133, revised June 27, 2003, "Audits of States, Local Governments, and Non-

profit Organizations"

c. Agreements made with nonprofit organizations shall be in accordance with the

following circulars and provisions:

Circular A-110, as amended September 30, 1999, "Uniform Administrative Requirements
for Grants and Agreements With Institutions of Higher Education, Hospitals, and Other

Non-Profit Organizations"

Circular A-122, revised May 10, 2004, "Cost Princip{es for Non-Profit Organizations"

Circular A-133, revised June 27, 2003, "Audits of States, Local Governments, and Non-
profit Organizations"

d. Atl agreements with organizations other than those indicated above shall be in

accordance with the basic principles of OMB Circular A-110, and cost principles shall be in

accordance with 48 CFR Subpart 31.2 titled "Contracts with Commercial Organizations" which

is available on the Internet athttp://www.access.gpo.gov/nara/cfr/cfr-table-search.html#page1.

2. Debarment and Suspension

The Department of the Interior regulations at 43 CFR42-Governmentwide Debarment and

Suspension (Nonprocurement), which adopt the common rule for the govemmentwide system of
debarment and suspension for nonprocurement activities, are hereby incorporated by reference
and made a part of this agreement. By entering into this grant or cooperative agreement with

the Bureau of Reclamation, the recipient agrees to comply with 43 CFR 42, Subpart C, and

agrees to include a similar term or condition in all lower-tier covered transactions. These

regulations are available at

http:llwww.access.gpo.gov/nara/cfr/cfrhtmi OO/Title 43/43cfr42 OO.html .
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Contract No. OS-WC-40-420

RECOVERY IMPLEMENTATION PROGRAM

UPPER COLORADO RIVER BASIN

AGREEMENT AMONG THE

UI~~ITED STATES OF AIVlERICA, DEPARTMENT OF INTERIOR

BL~TREALT OF RECLAR~IAI'ION and FISH AND WILDLIFE SERVICE,
AND

THE COLORADO RIVER WATER CONSERVATIOI~TDISTRICT

CONCER'~'IlVG ELKHEAD RESERVOIR ENLARGEMENT

TO

FACILITATE RECOVERY OF ENDANGERED FISH SPECIES IN THE

YAMPA RIVER BASIN

This RESERVOIREI~TI.ARGE_MENT AGREEMENT made this 17~' day ofFebruary
4, pursuant to the Act to Authorize the Bureau ofReclamation to Provide Cost Sharing for

the Endangered Fish Recovery Implementation Programs for the Upper Colorado and San Juan

River Basins, (October 30, 2000, 114 Stat. 1602, Public Law 106-392 ), and acts amendatory
thereof or supplementary thereto, between the UNITED STATES OF AlVlERICA,
DEPARTMENT OF INTERIOR, BUREAU OF RECLAMATION ("Reclamation") and the

FISH A'~~ `~,'ILDLIFE SERVICE ("Service"), both acting through the Secretary of Interior, and

the COLORADO RIVER WATER COI~TSERVATION DISTRICT, acting by and through its

Colorado River ~~Vater Projects Enterprise ("River District") created pursuant to C.R.S. §§ 37-

45.1-101 and 37-46-101, et seq.

IT~TESSETH; that:

1. `?~ rHEREAS, the Recovery Implementation Program for Endangered Fish Species
in the Upper Colorado River Basin ("Recovery Program") dated September 29, 1987 was

implemented by a Cooperative Agreement signed in January of 1988 by the Secretary of the

Department of the Interior, the Governors of the States of Colorado, Utah, and Wyoming and the

Administrator of the Western Area Power Administration. The Recovery Program is a coalition

of agencies and organizations. The goal of the Recovery Program is to recover four species of

endangered fish «:-hile allo~~ving water development to proceed consistent with state v~~ater law

and in compliance v~rith the Federal Endangered Species Act ("ESA") in the Upper Basin states

of Colorado; Utah, and Wyoming; and

2. ~~ IEREAS, the River District is a political subdivision of the State of Colorado

created and existing pursuant to its Organic Act, C.R.S. §§ 37-46-101, et seq., and other

I:'?004:Client`==.Ricer Districr? 1-EIlchead-1028`.Agreements~Resenoir Enlargement Agreement frnal.wpd
March 26, 200 EXHIBIT
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Contract No. OS-WC-40-420

RECOVERYh~~IPLEMENTATION PROGRAM

UPPER COLORADO RIVER BASIN

AGREEMENT AMONG THE

L"NIT'ED STATES OF AN~RICA, DEPARTMENT OF IN'T`ERIOR

BUREAU OF RECLAMATION and FISH AIT̀D WILDLIFE SERVICE,
AND

THE COLORADO RIVER WATER CONSERVATION DISTRICT

CONCER1v~G ELKHEAD RESERVOIR ENLARGEMENT

TO

FACILITATE RECOVERY OF ENDANGERED FISH SPECIES IN THE

YAMPA RIVER BASIN

C This RESERVOIR E1~TLARGEME?`T'TAGREEMENT made this 17~' day ofFebruary
200 _ pursuant to the Act to Authorize the Bureau ofReclamation to Provide Cost Sharing for

t e Endangered Fish Recovery Implementation Programs for the Upper Colorado and San Juan

Ri~-er Basins, (October 30, 2000, 114 Stat. 1602, Public Law 106-392 ), and acts amendatory
thereof or supplementary thereto, between the UNITED STATES OF AIVIERICA,
DEPARTMEI~T'T OFII~TT'ERIOR, BUREAU OF RECLAMATION ("Reclamation") and the

FISH AI~~ WILDLIFE SERVICE ("Service''), both acting through the Secretary of Interior, and

the COLORADO RIVER WATER CONSERVATION DISTRICT, acting by and through its

Colorado River Water Projects Enterprise ("River District") created pursuant to C.R.S. §§ 37-

4~.1-101 and 37-46-101, et seq.

WITNESSETH, that:

1. V~THEREAS, the Recovery Implementation Program for Endangered Fish Species
in the Upper Colorado River Basin ("Recovery Program") dated September 29, 1987 was

implemented by a Cooperative Agreement signed in January of 1988 by the Secretary of the

Department of the Interior, the Governors of the States of Colorado, Utah, and Wyoming and the

Administrator of the ~~Testern Area Power Administration. The Recovery Program is a coalition

of agencies and organizations. The goal of the Recovery Program is to recover four species of

endangered fishv~~hile allowing water development to proceed consistent with state water law

and in compliance with the Federal Endangered Species Act ("ESA"} in the Upper Basin states

of Colorado, Utah, and «Tyoming; and

2. ` VHEREAS, the River District is a political subdi~~ision of the State ofColorado

created and existing pursuant to its Organic Act, C.R.S. §§ 37-46-101, et seq., and other

I:=20.O~Clients~.RiverDistricf~ i-Elichead-1028 ~A~-eemenu=Reservoir EnlargementA~eert~ent fmal.wpd
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7. ~'~THEREAS, the River District has entered into the following agreements: an

Intergo~Ternmental Agreement between the River District and the City of Craig, dated February
1, 2002 (creating a joint venture between the River District and the City of Craig for the

construction of the Elkhead Reservoir Enlargement); a Memorandum ofAgreement between the

River District, the City of Craig, and the Colorado Division ofWildlife, dated August 6, 2003

granting the River District the right to interfere with certain interests owned by the Division in

order to construct an enlargement of the existing Elkhead Reservoir); an Intergovernmental
Agreement between the River District and the City of Craig, dated August 6, 2003 (setting forth

the Agreement of the River District and the City of Craig related to the construction, operation,
and maintenance of the Elkhead Reservoir Enlargement); and an Amended and Restated

Agreement between the Yampa Participants, the River.District, and the City ofCraig dated

January 21, 2005 (date signed by Tri-State Generation) (setting forth the Agreement of the River

District, City of Craig, and Yampa Participants related to the post-construction operation,
maintenance, and repair of the Elkhead Reservoir Enlargement). The above-described

agreements between the River District, Craig, Division ofWildlife, and the Yampa Participants
confirm that title to the storage space created by the enlargement ofElkhead Reservoir will vest

in the River District. The Elkhead Reservoir Enlargement will result in an estimated 11,750 acre-

feet of additional storage capacity at the site of the Elkhead Reservoir. The agreements
described in this paragraph are incorporated herein by reference and made a part thereof; and

8. ~~ 4THEREAS, the River District, in a separate agreement, is willing to convey to

the CWCB a 20/47th interest in the River District's ownership of the storage capacity of the

Elkhead Reservoir Enlargement and in certain water rights owned by the River District decreed

to fill the Elkhead Reservoir Enlargement to provide the Permanent Water Supply (after those

aater rights have been decreed absolute), in exchange for the Recovery Program paying for

20/47ths of the cost of constructing the Reservoir Enlargement. The parties to this Reservoir

Enlargement Agreement shall be responsible for placing to beneficial use the water subject to

the conditional water storage right prior to conveying that water right to the CWCB. Once the

conditional water right has been placed to beneficial use, the River District will file the

necessary pleadings, and prosecute the case, to make the right absolute. After the water storage
right in the Reservoir Enlargement has been made absolute, the River District intends to convey
a 20/47th interest in the storage capacity and the absolute water right to the CWCB for the

Permanent Water Supply in perpetuity for uses including in-river fish habitat and river flow

maintenance and enhancement uses, and uses in furtherance of the Recovery Program; the

CVt' CB will hold and administer these rights for Recovery Program purposes; and

9. ` WHEREAS, the River District is willing to enter into aShort-Term (20 years)
Water Supply Lease v~~ith Reclamation and the Service for up to 2,000 acre-feet ofwater

annually to be used by the Recovery Program for the benefit of the endangered native fish

species in the Yampa River Basin; and

10. ~~ REAS, the River District, the CWCB, Reclamation and the Service have

entered into an Acquisition Agreement, dated February 17, 2005, that provides, inter alia, for the

conveyance to CVVCB of a 20/47th interest in the River District's ownership of the storage
I: ?QC~°°:Clienu~~2i~erDistrict°=~ 1-EIlchead-1028'~~~eemenUlteservoir Enlargement Agreement fmal_wpd
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capacity of the Elkhead Reservoir Enlargement and in certain water rights owned by the River

District decreed to fill the Elkhead Reservoir Enlargement; and provides for subleasing the

Short-Term V~rater Supply Lease to the CWCB. The Acquisition Agreement described in this

paragraph is incorporated herein by reference and made a part hereof; and

11. « THEREAS, Reclamation intends to execute a Grant Agreement to transfer funds

up to X2,795,032.00) from Reclamation to the River District to fund (cost share) a portion ofthe

Reco~-er;~ Program's Pro-Rata share of the Reservoir Enlargement Cost of Construction; and

12. WHEREAS, the National Environmental Policy Act (NEPA} and ESA

compliance actions required for the construction of the Elkhead Reservoir Enlargement have

been completed and resulted in Permit No. 200375136 issued by the U.S. Army Corps of

Engineers under Section 404 of the Clean Water Act, dated February 1 1, 2005. The NEPA and

ESA compliance required for the federal agencies to execute this Reservoir Enlargement
Agreement is covered under the Elkhead Reservoir Enlargement NEPA and ESA documents

described above; and

13. V~rHEREAS, Public Law 106-392, enacted on October 30, 2000, authorizes

Reclamation to, among other things, provide cost sharing for capital construction projects under

the Recovery Program. Public Law 106-392 also authorizes Reclamation to use power revenues

to provide up to ~4 million per year to fund recovery monitoring and research and operation and

maintenance of capital project features associated with the Recovery Program through the year
2011. Furthermore the la~u provides for monitoring, operation, and maintenance funding beyond
2011.

I`?OVV, THEREFORE, in consideration of the mutual and dependent covenants herein, the

parties hereto agree as follows:

I. Definitions - as used in this Reservoir Enlargement Agreement.

Amended and Restated Agreement - is that Amended and Restated Agreement between

the Yampa Participants, the River District, and the City of Craig dated January 21, 2005.

City of Craig ("Cram") - is a home-rule municipal corporation organized under the laws

of the State of Colorado and located in Moffat County, Colorado.

Elkhead Dam and Reservoir ("Reservoir") -consists of the existing dam and the existing
water storage space located behind the Dam. The existing Reservoir has a design
capacity of 13,137 acre-feet and the dam is located in Section 16, Township 7 North,

Range 89 V~'est, 6~' Principal Meridian, Moffat County, Colorado.

Elkhead Reservoir Enlargement "Reservoir Enlare~ ment") -consists of the Dam

Enlargement and the water storage space located behind the Dam Enlargement. The
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water stored behind the Dam Enlargement shall include water stored pursuant to water

storage rights decreed for the existing Elkhead Reservoir as well as any water stored

pursuant to additional v~Tater storage rights adjudicated and decreed for storage in the

Reservoir Enlargement. The Reservoir Enlargement will have a total estimated capacity
of24,887 acre-feet.

Permanent «Tater Supply -shall consist of the CWCB's ownership interest in the storage
space in the Reservoir Enlargement and the CWCB's ownership interest in the water

storage rights decreed to fill the Reservoir Enlargement as described in paragraph II.A

herein.

Pn~ -shall mean the relative seniority of the v~~ater rights held by, or that maybe
acquired or adjudicated by, Craig, the River District, or the Yampa Participants for the

Reservoir or Reservoir Enlargement as decreed by a court of the State of Colorado.

Pro-Rata Formula -shall mean the allocation of the storage space created by the

construction of the Reservoir Enlargement, estimated to be 11,750 acre-feet, as follows:

27i'47tI` interest (6,750 acre-feet) to the River District and 20/47` interest (5,000 acre-feet)
to the C`'~'CB for Recovery Program purposes. The Pro-Rata allocation is based on the

percentage contributions of the parties to fund the total costs related to the construction

of the Reservoir Enlargement as well as the long term costs of the Reservoir's operation,
maintenance and repair allocated to the Reservoir Enlargement. In the event that the

actual percentage contributions of the parties to fund the total costs related to the

construction of the Reservoir Enlargement differ from the 27/47th and 20/47th

relationship described herein, then the Pro-Rata Formula shall be adjusted in accordance

with the terms of paragraph II.B herein. Pro-Rata does not refer to or mean the amount

ofwater actually stored in the Reservoir Enlargement at any specific time.

Reco~Te Program Obligation -shall mean the obligation of the Recovery Program,
through Reclamation with and through the State of Colorado, to fund the Recovery
Program's Pro-Rata share of the Reservoir Enlargement Cost of Construction. The

Recovery Program Obligation is estimated at $8,722,888.00. The amount of the

Recovery Program Obligation maybe adjusted pursuant to the terms ofparagraphs II.B

and III.A.l herein.

Reservoir Enlargement Cost of Construction -shall include costs related to: actual

construction costs, land acquisition costs, permitting costs, engineering costs,
construction contract administration costs, construction management costs, and water

rights adjudication costs. The Reservoir Enlargement Cost of Construction is estimated to

be X20,498,787.00.

Reservoir Operation, Maintenance and Repair "OM&R"- shall mean the day-to-day
control and operation and the reasonable and necessary maintenance, and/or repair,
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River District Obligation -shall mean the obligation of the River District to fund its Pro-

Rata share of the Reservoir Enlargement Cost of Construction. The River District

Obligation is estimated at X11,775,899.00.

Yampa Participants -consist of Public Service Company of Colorado (d/b/a Xcel

Energy), Platte River Power Association, Salt River Project Agricultural Improvement
and Power District, Tri-State Generation and Transmission Association, Inc., and

Pacificorp, and their successors and assigns. Collectively the Yampa Participants own

the right to delivery of approximately 8,522 acre-feet ofwater storage space in the

existing Reservoir subject to contractual terms.

Yampa River Basin - a hydrologic unit of the Green River subbasin of the Upper
Colorado River Basin; in the context of this Reservoir Enlargement Agreement, the

Yampa River Basin encompasses all lands within the drainage basin of the Yampa River

in the State of Colorado only.

II. Perpetual ~Tater Storage Space Easement and Water Right

A. Interests to be Conveyed. Once the water right decreed in Case No. 02CW 106

has been decreed absolute for in-river fish habitat and river flow maintenance and

enhancement uses, and uses in furtherance of the Recovery Program, the River District,
pursuant to the Acquisition Agreement, shall convey by special warranty deeds to CWCB

and CWCB shall accept said absolute water right and a storage space easement, both

described as follows:

A 5,000 acre-foot perpetual water storage space easement behind the Elkhead

Reservoir Dam and v~~ithin the Reservoir Enlargement area located in Sections 1,
2, 3, 4, 9, 10, 16, and 21 Township 7 North, Range 89 West, 6`~ Principal
Meridian, Moffat and Routt Counties, Colorado;

Together with,

5,000 acre-feet of the total 13,000 acre-feet water right decreed for storage in

Elkhead Creek Reservoir Enlargement with an appropriation date of October 16,
2002, as proposed to be decreed in pending Case No. 02CW106, Water Division

I~To. 6, for piscatorial and recreational use (including in-river fish habitat and river

flow maintenance and enhancement uses, and uses in furtherance of the Recovery
Program).
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Lease

Elkhead Reservoir Enlargement
Short-Term Water Supply

This LEASE is entered into this 17~' day ofFebruary, 2005, by and between the United

States ofAmerica, Department of Interior, Fish and Wildlife Service ("Service") and

Bureau ofReclamation ("Reclamation"), both acting through the Secretary of Interior,

pursuant to the Act to Authorize the Bureau ofReclamation to Provide Cost Sharing for

the Endangered Fish Recovery Implementation Programs for the Upper Colorado and

San Juan River Basins, (October 30, 2000,114 Stat. 1602, Public Law 106-392 ), and

acts amendatory thereof or supplementary thereto, and the Colorado River Water

Conservation District ("River District"), acting by and through its Colorado River Water

Projects Enterprise.

RECITALS

WHEREAS, the Recovery Implementation Program for Endangered Fish Species
in the Upper Colorado River Basin ("Recovery Program") dated September 29, 1987, is

implemented by a Cooperative Agreement, signed in January of 1988 by the Secretary of

the Department of the Interior, the Governors of the States of Colorado, Utah, and

Wyoming and the Administrator of the Western Area Power Administration. The

Recovery Program is a coalition of agencies and organizations .The goal of the Recovery

Program is to recover four species of endangered fish while allowing water development
to proceed consistent v<~ith state water law and in compliance with the federal Endangered

Species Act ("ESA") in the Upper Basin states of Colorado, Utah, and Wyoming; and

V~HEREAS, Public Lave 106-392, enacted on October 30, 2000, authorizes

Reclamation to, among other things, provide cost sharing for capital construction projects
under the Recovery Program. Public Lave 106-392 also authorizes Reclamation to use

power revenues to provide up to $4 million per year to fund monitoring and research; and

operation, maintenance, and repair of capital project features associated with the

Recovery Program through the year 2011. Furthermore the law provides for monitoring,

operation, maintenance and repair funding beyond 2011; and

HEREAS, the River District is a political subdivision of the State of Colorado

created and existing pursuant to its Organic Act, Section 37-46-101, et seq., C.R.S., and

other applicable Colorado lave. The River District owns and conducts a business engaged
in water activities pursuant to the Water Activity Enterprise Act, Section 37-45.1-101, et

seq., C.R.S., in order to provide for the beneficial use ofwater within the District. The

River District's Board ofDirectors confirmed its authority to operate such a business by
Resolutions adopted on July 16, 1985, October 19, 1993, October 19, 1999, and October

17, 2000. The River District has authority to perform all acts and things necessary or

advisable to secure and insure an adequate supply ofwater, present and future, which
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includes the authority to construct, oven, operate, and maintain vt~ater storage facilities;
and

WHEREAS, The River District is authorized to contract to deliver water for

beneficial use from River District water projects pursuant to the provisions of section 37-

6-101, et seq., C.R.S.; and

V~'I~REAS, the Recovery Program has determined that the following water

supplies are needed within the Yampa River Basin to provide water for endangered
native fish species during the critical low-flow periods in the reach of the Yampa River

located within the State of Colorado from the confluence ofElkhead Creek downstream

to the confluence of the Green River ("Critical Habitat Reach"): 1) 5,000 acre-feet

Permanent Water Supply and 2) 2,000 acre-feet Short-Term Water Supply; and

WHEREAS, the River District has entered into Agreements with the City of

Craig, the Yampa Participants, and the Colorado Division ofWildlife that allow the

River District to construct an enlargement ofElkhead Reservoir (the Reservoir

Enlargement) on Elkhead Creek tributary to the Yampa River. Pursuant to these

agreements, the River District will obtain storage space by the construction of the

Reservoir Enlargement. The River District has filed an application (Case No. 02CW106)
in V~Tater Division No. 6 to confirm its appropriation ofwater from Elkhead Creek to fill

the River District's storage space in the Reservoir Enlargement. Upon construction,
water from the Reservoir Enlargement will be available to provide a water source for the

Permanent Water Supply and the Short-Term Water Supply; and

WHEREAS, the River District will convey to the Colorado Water Conservation

Board ("CWCB") through a separate Acquisition Agreement the water storage easement

and «. ater storage rights necessary for the Permanent Water Supply and the Short-Term

Water Supply; and

WHEREAS the River District is willing to lease, for a term of 20 years, water to

Reclamation and the Service to provide aShort-Term Water Supply ofup to 2,000 acre-

feet ofwater annually from the Eikhead Reservoir Enlargement to be used for the benefit

of the endangered native fish species in the Yampa River Basin; and

WHEREAS, Reclamation and the Service on behalfof the Recovery Program,
ish to lease from the River District up to 2,000 acre-feet ofwater annually to be

released from the Elkhead Reservoir Enlargement and further intends to make such 2,000
acre-feet ofwater available for use by the CWCB as a sublessee, to monitor and protect
reservoir releases to and through the Critical Habitat Reach to assist in the recovery of

endangered fish in the Yampa River.

NOW THEREFORE, in consideration of the mutual agreements contained herein

and other good and valuable consideration, the receipt and sufficiency ofwhich are
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C. Delivery. The River District will deliver the Short-Term Water Supply at

the outlet works of Elkhead Reservoir . As provided in Article VI of the Acquisition
Agreement, the Service, and/or the CWCB, in conjunction with the Division Engineer for

Water Division No. 6, shall be solely responsible for ensuring that water from the Short-

Term ~?~'ater Supply is delivered from the outlet works of Elkhead Reservoir to the

desired place ofuse. With the exception of the obligations in Paragraph D, the River

District shall have no responsibility once the Short-Term Water Supply is released at the

outlet. The Lessees (Reclamation, the Service, and/or sub-lessee the CWCB) shall be

exclusively respansible for transit losses assessed by the Division Engineer associated

ith water released from the Short-Term Water Supply.

D. ~~Vater Measurements. The River District shall measure at the outlet works

of Elkhead Reservoir all water delivered from the Short-Term Water Supply account

and, if requested by the Division Engineer, shall provide the Division Engineer for Water

Division No. 6 and the parties hereto accounting report(s) listing the date, time and

amount of such releases delivered pursuant to this Lease.

E. Price. Reclamation on behalf of the Recovery Program shall be obligated
to pay for any water made available under this Lease at the request of the Service

pursuant to Paragraphs F and H, at a rate of $50.00 per acre-foot requested, regardless of

hether all or any portion of that water is actually released from storage (at the request of

the Service). On or before March 31 each year of the Short-Term Water Supply Lease,
the River District shall submit to Reclamation an invoice for the prior year together with

ater delivery records shove=ing the total amount of Short-Term Water Supply water

requested for release by the Service as provided in Paragraphs F and H herein. Said

invoice shall be due 90 days from the date the invoice is sent.

F. Annual Allocations. The Service shall provide notice to the parties hereto

of its intent to take a given amount of the Short-Term Water Supply in accordance with

the following schedule:

1. On or before May 1 each year of the Short-Term Water Supply Lease, the

Service shall provide such notice of its intent to take 500 acre-feet of the

Short-Term Water Supply or relinquish the full 2,000 acre-feet to the River

District;

2. On or before June 1 of any year in which the Service requests 500 acre-feet of

water pursuant to Paragraph F.1., the Service shall provide notice of its intent

to take an additional 500 acre-feet of the Short-Term Water Supply or

relinquish the remaining balance of 1,500 acre-feet to the River District;

3. On or before July 1 of any year in which the Service requests a total of 1,000
acre-feet ofwater pursuant to Paragraphs F.1. and F.2., the Service shall

provide notice of its intent to take the remaining balance of 1,000 acre-feet of
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L. V6'ater Account. The River District shall maintain a separate account of

ater available to the Short-Term Ẁater Supply. The Short-Term Water Supply account

shall be created on the date on which the River District first makes the Short-Term Water

Supply available, regardless of «~hether the Service calls for any water to be released

during that year. The Short-Term Water Supply account shall be credited as the

Reservoir Enlargement fills in priority as further described in Paragraph M. On March 1

of each year, the River District shall balance the Short-Term Water Supply account. Any
v~~ater from the Short-Term Water Supply account that was actually released for

beneficial use by the Service or the River District (pursuant to Paragraph G), shall be

deducted from the Short-Term Water Supply account.

M. Shortages. On account of drought, errors in operation, operational
constraints on the Reservoir Enlargement, legal circumstances, or other causes, there may
occur at times a shortage during any year in the quantity ofwater available to be released

from the Reser~.Toir Enlargement, and in no event shall any liability accrue against the

parties hereto for any damage direct or indirect, arising therefrom. In the event of a

hydrological shortage in the Elkhead Creek basin that prevents the storage space owned

by the River District (including the Short-Term Water Supply) and the CWCB

Permanent Water Supply) from filling, then the storage space allocated to the Short-

Term Water Supply in the Reservoir Enlargement shall fill after the storage space owned

by both the River District (excluding the Short-Term Water Supply) and the CWCB has

obtained an actual or paper fill. In any situation other than a hydrological shortage where

a shortage may occur (such as an operational shortage), the River District shall apportion,
on a pro-rata basis, its available water supply among this Lease and other lease or

contract holders with the River District. For purposes of this Lease, the term "pro-rata"
shall have such meaning as defined in the Reservoir Enlargement Agreement between

Reclamation, the Service and the River District, dated 17~' day ofFebruary, 2005.

N. Default ofPaXrnent Obli~ ations. The River District shall not make water

available from the Short-Term Water Supply to the Service, or the CWCB, during any

period in which Reclamation is in arrears in the payment ofwater rates due the River

District as provided herein.

O. Sublease~Assi~ ent. The River District hereby consents to Reclamation

and the Service, on behalf of the Recovery Program, subleasing or otherwise assigning
all of its right, title, and interest in the Short-Term Water Supply to the CWCB to

monitor and protect water releases from the Short-Term Water Supply to and through the

Critical Habitat Reach to assist in the recovery of endangered fish in the Yampa River.

In the event of any sublease or assignment, Reclamation shall guarantee the payment
obligations pursuant to Paragraph E. Reclamation and the Service shall not sublet, sell,
donate, loan or otherv~~ise dispose of any of its rights to the Short-Term Water Supply to

any party other than the CWCB without the express written consent of the River District,
which consent shall not be unreasonably withheld.
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benefit from this Contract and Grant of Easement other than as a water user or landowner

in the same manner as other water users or landowners.

V. Choice of Law Unless superseded by federal law, this Lease shall be
governed by the laves of Colorado, which state shall also be deemed the place where this
Lease was entered into and the place of performance

W. Subject to ApprO,priations Nothing contained in this Lease shall be
construed as binding the United States to expend in any one fiscal year any sum in excess
of appropriations made by Congress, contributions from the States participating in the
Recovery Program and Colorado River Storage Project Power Revenues provided for the
purposes of this Lease for that fiscal year for purposes of this Lease.

X. Authority Each person executing this Lease represents and warrants that
he or she has been duly authorized by one of the parties to execute this Lease, that all
approvals (governmental or otherwise) necessary to execute this Lease have been
obtained, and that such person has authority to bind said party to the terms hereof.

LTNT WTITITESS WHEREOF, the parties have executed this Lease as of the day and
year first written above.

LESSOR:

C ' e Water Conservation Dis ict
f ,

President

Attest:

t,

Secretary

Approved as to Form:

LESSEE:

United States Bureau of Reclamation

Regional Director, Upper Colorado Region

p
7tit

Lo al avenworth s .

Approved as to Form:

Office of the Regional Solicitor
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EXHIBIT

SPECIAL WA~tR.ANTY DEED

Grant of Easement)

THIS DEED, made this day of , 200_, by and between

s

the COLORADO RIVER WATER CONSERVATION DISTRICT, acting by and through
its Colorado River Water Projects Enterprise (hereinafter "Grantor"),apolitical
subdivision of the State of Colorado, whose address is P.O. Box 1120, Glenwood

Springs, CO 81 b02 ("Grantor").
and

the STATE OF COLORADO, acting by and through the Colorado Water Conservation

Board, whose address is 1313 Sherman Street, Room 721, Denver, Colorado

80203 ("Grantee").

WI~REAS, this Special Warranty Deed is granted pursuant to the terms and conditions

of the Acquisition Agreement for the Elkhead Reservoir Enlargement, which Agreement was

entered into on the day of , 200_ between Grantor, Grantee and the United States
ofAmerica, Department of the Interior, Bureau ofReclamation and Fish and Wildlife Service;
and

WHEREAS, pursuant to the Acquisition Agreement and other agreements between the

parties, Grantor has received monies from the State of Colorado and the United States on behalf

of the Upper Colorado River Endangered Fish Recovery Program to assist with the construction

of the Elkhead Reservoir Enlargement; and

WHEREAS, pursuant to the Acquisition Agreement, Grantee will use the property
granted herein in furtherance of the goals of the Upper Colorado River Endangered Fish

Recovery Program; and

WHEREAS, the successful implementation of the goals of the Upper Colorado River

Endangered Fish Recovery Program will benefit the citizens of the State of Colorado and the

constituents of the Colorado River Water Conservation District by allowing water development
to proceed in the Colorado River Basin consistent with state water law and in compliance with

the Federal Endangered Species Act.

WHEREFORE WITNESSETH, that the Grantor, for and in consideration of the benefits

described above and other good and valuable consideration, the receipt and sufficiency ofwhich

is hereby ackno«.~ledged, has granted, bargained, sold and conveyed, and by these presents does

grant, bargain, sell, convey and confirm, unto the Grantee and its assigns forever, the following
easement situate, lying and being in Routt and Moffat Counties, State of Colorado:

A 5,000 acre-foot perpetual water storage space easement behind the

Elkhead Reservoir Dam and within the Elkhead Reservoir Enlargement area

located in Sections 1, 2, 3, 4, 9,10,16, and 21, Township 7 North, Range 89

Vest, 6~' Principal Meridian, Moffat and Routt Counties, Colorado.
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Such easement is conveyed pursuant to and subject to the terms, conditions, rights and

obligations of the Acquisition Agreement, between Grantor and Grantee, dated ,

2004, tivhich Agreement shall sur~~ive this Deed. The terms and provisions of the Acquisition
Agreement are incorporated herein by reference.

The rights conveyed to the Colorado Water Conservation Board herein are expressly
subject to, and will share Pro-Rata together with the retained interests of the River District, in

any loss of storage space as a result of sedimentation in the Elkhead Reservoir Enlargement, any
loss of storage water as a result of evaporation, any water shortage resulting from hydrological
conditions, any v~~ater shortage resulting from an operational constraint on the Elkhead Reservoir

Enlargement, and/or any constraint on the ability to release water from the Elkhead Reservoir

Enlargement due to limitations on the outlet.

Such easement shall be exclusive to Grantee for the purpose of storing water in the water

storage space easement. The construction ofany permanent structure or improvement on the

real property encumbered by the exclusive easement is strictly prohibited.

The Grantor, for itself, the public, and for the benefit of the Colorado Division of

Vildlife, reserves a right of access over and across the easement to access the Elkhead Reservoir

Enlargement, together with a right of recreational access over, across, and within the storage
space easement for recreational, hunting, fishing, reservoir management, and other like purposes.

TOGETHER with all and singular the hereditaments and appurtenances thereto

belonging, or in anywise appertaining, and the reversion and reversions, remainder and

remainders, rents, issues and profits thereof, and all the estate, right, interest, claim and demand

whatsoever of the Grantor, either in law or equity, of, in and to the above bargained premises,
with the hereditaments and appurtenances.

Grantor will execute a Special Warranty Deed conveying to Grantee water storage rights
decreed for use in the water storage space easement.

TO HAVE AND TO HOLD the said premises above bargained and described with the

appurtenances, unto the Grantee, its assigns forever. Grantor, for itself, its heirs and personal
representatives or successors, does covenant and agree that it shall and will W AND

FOREVER DEFEND the above-bargained premises in the quiet and peaceable possession of the

Grantee and itsassigns, against all and every person or persons claiming the whole or any part
thereof, by, through or under the Grantor.
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EXFIIBIT

F

SPECIAL W DEED

Water Right)

THIS DEED, made this day of , 200 , by and between

the COLORADO RNER WATER CONSERVATION DISTRICT, acting by and through
its Colorado River Water Projects Enterprise (hereinafter "Grantor"),apolitical
subdivision of the State of Colorado, acting by and through its Colorado River

Water Projects Enterprise, whose address is P.O. Box 1120, Glenwood Springs,
CO 81602 ("Grantor")

and

the STATE OF COLORADO, acting by and through the Colorado Water Conservation

Board, whose address is 1313 Sherman Street, Room 721, Denver, Colorado

80203 ("Grantee").

WHEREAS, this Special Warranty Deed is granted pursuant to the terms and conditions

of the Acquisition Agreement for the Elkhead Reservoir Enlargement, which Agreement was

entered into on the day of , 200_ between Grantor, Grantee and the United States

ofAmerica, Department of the Interior, Bureau ofReclamation and Fish and Wildlife Service;
and

HEREAS, pursuant to the Acquisition Agreement and other agreements between the

parties, Grantor has received monies from the State of Colorado and the United States on behalf

of the Upper Colorado River Endangered Fish Recovery Program to assist with the construction

of the Elkhead Reservoir Enlargement; and

WHEREAS, pursuant to the Acquisition Agreement, Grantee will use the property
granted herein in furtherance of the goals of the Upper Colorado River Endangered Fish

Recovery Program; and

VHREAS, the successful implementation of the goals of the Upper Colorado River

Endangered Fish Recovery Program will benefit the citizens of the State of Colorado and the

constituents of the Colorado River Water Conservation District by allowing water development
to proceed in the Colorado River Basin consistent with state water law and in compliance with

the Federal Endangered Species Act.

WHEREFORE WITNESSETH, that the Grantor, for and in consideration of the benefits

described above and other good and valuable consideration, the receipt and sufficiency ofwhich

is hereby acknowledged, has granted, bargained, sold and conveyed, and by these presents does

grant, bargain, sell, convey and confirm, unto the Grantee and its assigns forever, the following
water right:

5,000 acre-feet of the tota113,000 acre-feet water right decreed for storage in

Elkhead Reservoir Enlargement with an appropriation date of October 16,
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2002, as decreed in Case No. 02CWlOb, Water Division No. b, for piscatorial
and recreational use (including in-river fish habitat and river flow

maintenance and enhancement uses, and uses in furtherance of the Upper
Colorado River Endangered Fish Recovery Program).

Such water right is conveyed pursuant to and subject to the terms, conditions, rights and

obligations of the Acquisition Agreement, between Grantor and Grantee, dated ,

200, which Agreement shall survive this Deed. The terms and provisions of the Acquisition
Agreement are incorporated herein by reference.

TOGETHER with all and singular the hereditaments and appurtenances thereto

belonging, or in anywise appertaining, and the reversion and reversions, remainder and

remainders, rents, issues and profits thereof, and all the estate, right, interest, claim and demand

whatsoever of the Grantor, either in law or equity, of, in and to the above bargained premises,
with the hereditaments and appurtenances.

Grantor will execute a Special Warranty Deed conveying to Grantee av~~ater storage
space easement in the Elkhead Reservoir Enlargement to be used together with these water

rights.

TO HAVE AND TO HOLD the said water rights above bargained and described with the

appurtenances, unto the Grantee, its heirs and assigns forever. Grantor, for itself, its heirs and

personal representatives or successors, does covenant and agree that it shall and will

WARRA~TT AND FOREVER DEFEND the above-bargained water rights in the quiet and

peaceable possession of the Grantee and its assigns, against all and every person or persons

claiming the whole or any part thereof, by, through or under the Grantor.

IlvTV~TITNESS WHEREOF, the Grantor has executed this deed on the date first written

above.

COLORADO RIVER WATER CONSERVATION

DISTRICT, acting by and through the District's Colorado

River Water Projects Enterprise

By
President

ATTEST:

By
General Manager
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All~~El\DED AND RESTATED AGREEMENT

This Amended and Restated Agreement is made between by and among the following Parties:

Tri-State Generation and Transmission Association, Inc., a Colorado cooperative corporation
Tri-State"}; Public Sere=ice Company of Colorado, a Colorado Corporation (d/b/a XCEL

Energy); Platte River Power Authority, a Colorado political subdivision and power authority;
Salt River Project Agricultural Improvement and Power District, an Arizona political
subdivision; and Pacificorp, an Oregon Corporation (collectively "Yampa Participants"); and

City of Craig, Colorado, acting by and through its water enterprise ("Craig"); and

Colorado River Water Conservation District, acting by and through its Colorado River Water

Projects Enterprise {"River District").

RECITALS

A. The Yampa Participants currently hold contracts for the perpetual delivery of

water from Elkhead Reservoir. The contracts are (1) an Agreement dated May 1, 1973 ("1973
Agreement") between the Yampa Participants and their predecessors and the State of Colorado,
Department of Natural Resources, Diti-ision of Wildlife (with Craig now acting as successor to

the State of Colorado} and (2) a Supplemental Agreement dated August 17, 1990 among the

same Parties and Craig ("Supplemental Agreement"). The amount of water which the Yampa
Participants are entitled to receive by release from the Elkhead Reservoir under those contracts is

based upon the amount of water regulated by the existing dam structure above a given elevation,
v~~ith that amount being estimated in 1991 at 8,754 acre-feet of storage capacity.

B. The purpose of this Amended and Restated Agreement is to amend and restate the

1973 Agreement and the Supplemental Agreement and set forth the Parties' Amended and

Restated Agreement related to the ownership of water rights and water storage pools in, the

release of water from the water storage pools in, and the operation, maintenance, repair, and

replacement of, the enlargement ofElkhead Reservoir.

C. Craig is a home rule municipal corporation organized under the laws of the State

of Colorado and located in Moffat County, Colorado. Craig owns and/or controls the existing
Elkhead Reservoir located on Elkhead Creek near Craig and certain of the water storage rights
adjudicated to that reservoir.

D. The Colorado River ~'~'ater Conservation District is a political subdivision of the

State of Colorado. The River District plans to enlarge the existing Elkhead Reservoir

Reservoir Enlargement"}. The River District has made agreements with Craig, the Yampa
Participants and other entities to allow it to construct the Reservoir Enlargement, and the River

District is in the process of obtaining necessary permits from governmental agencies and

completing plans and specifications for construction of such an enlargement. Elkhead Reservoir "

currently has a design capacity of approximately 13,60 acre-feet of storage capacity. The
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Reservoir Enlargement project will involve the replacement of the existing Elkhead Reservoir

dam and outlet structure wTith new structures that will store approximately 24,887 acre-feet of

storage.

E. Upon completion of the Reservoir Enlargement, the water stored therein will be

used for various purposes by the Parties. Generally, the Yampa Participants will continue to

have available for their use pursuant to this Amended and Restated Agreement approximately
8, 7~4 acre-feet of water storage capacity, subject to the confirmation process established in

Section I.A. herein. In addition, ~vater stored in the Reservoir Enlargement will be used by Craig
for municipal and other beneficial purposes, by the River District for release for in-channel

recreational and fish habitat purposes within the Yampa River in the State of Colorado, by other

contractors and,%or citizens of the River District for all beneficial uses within the Yampa River

basin in Colorado; and by the River District and/or Craig for in-reservoir recreational and

piscatorial purposes. The River District intends to transfer the ownership of a portion of its

capacit;~ in and related Storage ~~later Right associated with the Reservoir Enlargement to the

Colorado ~'Vater Conservation Board and/or agencies of the United States Department of the

Interior for their use in supplying water to the Yampa River for in-river flow maintenance and

enhancement.

F. The Yampa Participants have entered into an Agreement dated December 2, 2003

Construction Agreement"} with the River District by which they have consented to the

enlargement of Elkhead Reservoir based on compliance with certain terms and conditions, This

Amended and Restated Agreement fulfills the requirements of paragraph 6 of the Construction

Agreement.

Ci. The River District has entered into agreements with Craig providing for the

enlargement of Elkhead Reservoir based upon compliance with certain terms and conditions: the

Intergovernmental Agreement between Craig and the River District dated 3anuary 24, 2002

Craig I"), and the Intergovernmental Agreement between Craig and the River District dated

August 5, 2003 ("Craig II"}.

AGREEMENT

HEREFORE, in consideration of the foregoing recitals and the Parties' rights and

obligations provided herein, the Parties agree as set forth below.

I. PARTIES' STORAGE POOL RIGHTS

A. lnitial Determination of Storage Pool Rights. Each Party is assigned a storage

pool for storage of its "Stored Water" available under each Party's individual

storage water rights ("Storage Pool"). For purposes of this Amended and Restated

Agreement, the Yampa Participants' Storage Pool shall be considered collective_

Stored V6'ater" is that water held within each Party's individual Storage Pool in

the Elkhead Reservoir Enlargement pursuant to the Parties' decreed storage water

rights (with the Parties' storage rights being set forth on Exhibit A and referred to
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Storage Pools' capacities may be different than the total decreed amount

of the Parties' Storage ~~'ater Rights.

4. Any disputes about the determination of Storage Pool amounts shall be

subject to the terms of Section VI. herein.

5. The cost of the initial determination as described above shall be paid by
the Parties based on a percentage interest based on each Party's Storage
Pool after the capacity determination has been made.

6. Unless stated otherwise, the use of the words "pro rata " herein and in the

Exhibits hereto refers to the proportions that the Parties' individual

Storage Pool capacities bear to the cumulative total of all of the Parties'

Storage Pools. Such use of the words "pro rata" does not refer to and

mean the amount of Stored Water actually in the Storage Pools at any

specific time when a "pro rata" concept or determination is applicable
hereunder.

B. Storage Pool Rights. As to each Party's Storage Pool for storage of water

available under each Party-'s individual Storage Water Rights (with the Parties'

storage rights being set forth in Exhibit A and referred to herein as the "Storage
Water Rights' the following provisions shall apply:

1. Yampa Participants shall have the perpetual right to the use of storage
space in the enlarged Elkhead Reservoir in the amount of their Storage
Pool {as confirmed above).

2. The Parties tivill share in future sedimentation and evaporation losses pro-
rata based on their Storage Pool amounts.

3. Yampa Participants' withdrawal of water from such storage space shall be

limited to the certain conditions as set forth in the 1973 Agreement and

restated at Section I.C. herein.

4. A "start-of-fill" date shall be established for the Reservoir Enlargement
based upon discussions writh and approval by the Division Engineer for

Water Division No. 6, or as established by water court decree or order.

On that start-of--fill date, the water then held in storage in each individual

Storage Pool shall be credited toward the right to fill that Storage Pool

during the accounting year that begins on that date.

5. Each accounting year, each Party may fill its Storage Pool to the

maximum physical capacity of storage space available in its Storage Pool

taking into account the start-of--fill credits of that Pool, subject to the

following conditions.
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corrunencement, the Yampa Participants shall have the right, for- a lease of

1.00 annually, to use Craig's and the River District's rights of access,

easements, permits, and property ownership in connection with the

Reservoir Enlargement, but not including those non-participating Parties'

V4~ater Storage Rights. In such a circumstance, Craig and/or the River

District shall retain the right and obligation to use the reconstructed

reservoir for public recreational uses, with those two Parties continuing to

have the responsibility for all costs and liability associated with such

public recreational uses, including but not limited to the insurance

requirements set forth in Section VIII. herein.

III. STORAGE WATER RIGHTS

A. Maintenance and Protection of Storage Water Rights. Each Party shall be

responsible for defending and perfecting their respective Storage Water Rights by
filing statements of opposition, applications for reasonable diligence and

applications to prove absolute use thereof, or any other filings reasonably
necessary to protect and perfect such water rights.

B. Right of Participation. Nothing in this Amended and Restated Agreement shall

Limit any Party's ability to participate in any water court proceeding, including
applications filed by other Parties to this Amended and Restated Agreement, in
order to protect their respective water rights, with the following exceptions.

1. Craig and the Yampa Participants shall not oppose the River District's

pending water court application in Water Division 6, Case No. 02CW 106

for Reservoir Enlargement rights except to ensure that the decree entered

in that case is consistent with this Amended and Restated Agreement.
This provision supersedes the prior provision in the Construction

Agreement between the River District and the Yampa Participants
concerning the scope of the Yampa Participants' participation in that case_

2. The River District shall cooperate in and not oppose the efforts of Craig
and the Yampa Participants to store and then make absolute their

California Park Reservoir water rights which have been decreed for

storage in Elkhead Reservoir. Craig and the Yampa Participants anticipate
that once water levels in the Ellchead Reservoir are lowered as a result of

the enlargement, they will exercise their California Park Reservoir water

rights to fill the evacuated storage space. The Parties may file statements

of opposition to ensure consistency herewith.

3. No Party may challenge the water court applications of any other Party to

this Amended and Restated Agreement for reasonable diligence or to

make absolute any of the Parties' Storage Water Rights, except to the

extent that such application to make absolute is not consistent with the
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D. Craig and the Yampa Participants consent to the transfer of or creation of an

easement in a portion of the River District's interest in the Reservoir Enlargement
real property and Storage Vi.Tater Right to the Colorado è'ater Conservation Board,
the L.S. Bureau of Reclamation, and/or the LT.S. Fish and Wildlife Service. Any
such transfer shall be subject to the terms of this Amended and Restated

Agreement and it shall not include any delegation of the River District's non-

fnancial obligations hereunder. In the event of a conveyance by the River

District as described in this subparagraph and said transferee fails to appropriate
or othen~tise budget funds and make payments as required by this Amended and

Restated Agreement, the River District agrees to make such payment of financial

obligations on behalf of said transferee.

E. Except as provided above; no assignment of rights or delegation of duties shall be

valid unless the written consent of the other Parties shall be obtained in advance.

V. EFFECT O?V' PRIOR AGREEMENTS

T'nis Amended and Restated Agreement amends, relates back, and restates the 1973

Agreement and Supplemental Agreement described in Recital A. This Amended and Restated

Agreement concerning the Yampa Participants' water supply from Elkhead Reservoir therefore

supplants the terms of those two agreements, and the terms of this Amended and Restated

Agreement shall be controlling in regard to such matters. Except as expressly modified herein,
this Amended and Restaffed Agreement does not affect Craig I, Craig II, or the Construction

Agreement.

VI. BREACH, NOTICE OF BREACH, AND REMEDIES

A. In the event of default by any Party in any of the terms and conditions of this

Amended and Restated Agreement, the Operator (or in the case of default by the

Operator, any non-defaulting parry} shall give written notice of the default to the

defaulting Party with a copy of notice to the non-defaulting Parties. The notice of

default shall specify the existence, nature and extent of the default. Lpon receipt
of the notice of default, the defaulting Party shall immediately take all steps
necessar;I to cure the alleged default as promptly and completely as possible.

B. In the event that any Party shall dispute an asserted default by it, then such Party
shall specify in v~~riting the reasons for such dispute within 20 business days of

receiving notice of the alleged default.

C. In the event a default shall continue for a period of 40 days after the notice given
by the Operator in accordance with Section VI. A. herein, with such default not

having been disputed in accordance with Section VI. B., then the defaulting
Party's right to have water released from its Storage Pool shall be suspended until

such time as the default has been cured.
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2. The term hereof shall be deemed perpetual as to Craig and the Yampa
Participants. The Parties agree that if written notice is provided as set

forth in Section C.1 above, no later than one-year prior to the end of the

7~-year term they will attempt to negotiate another agreement for another

75-year term on the same or similar provisions as contained herein. If the

Parties are unable to consummate such an agreement, the River District

agrees to execute documents no later than three months prior to the

expiration of the 75-year term which allow Craig and the Yampa
Participants to utilize jointly v~~ith the River District the River District's

land, easement, rights-of--way, and permits for the Reservoir Enlargement
for the purposes set forth in this Amended and Restated Agreement.

D. FinancialObli~ations

1. The financial obligations of the River District and Craig are the sole

obligations of those Parties' water projects enterprise, and water

enterprise respectively, to be paid solely from those enterprises' respective
revenues.

2. The River District's and Craig's enterprises, respectively, agree and

covenant to establish and collect water rates, fees (including, if applicable,
connection fees) and other charges for the products and services provided
by their respective enterprises; which u.~ater rates, fees, and other charges;
together v~-ith other moneys available shall be at least sufficient: (i} to meet

the operation and maintenance expenses and other financial obligations of

their respective enterprises; and ( ii) to comply with all financial

obligations contained in this Amended and Restated Agreement.

E. Representations.

1. The Parties represent to each other that they have obtained any necessary

approvals and authorizations, including official actions of their boards or

council, if necessary, so as to execute this Amended and Restated

Agreement and be bound to the terms hereof.

2. Craig and the River District represent that the State of Colorado, acting by
and through the Department of V4Tildlife ("DOW ') no longer has any

remaining interest or rights in the 1973 Agreement or the Supplemental
Agreement nor in the terms of this Amended and Restated Agreement, and

they have secured written confirmation of this representation from an

authorized representative ofDOW, except that DOW does retain rights for

public recreational access to the Reservoir Enlargement pursuant to a deed

reservation contained in the special Warranty Deed from the State of

Colorado to the City of Craig dated March 28, 1991 and recorded October

1, 2002 at Document Number 2002L4329 and October 4, 2002 at
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EXHIBIT A

STORAGE WATER RIGHTS ASSOCLATED WITH ELKHEAD RESERVOIR

pampa Participants

A. 8,310 acre-feet, conditional, from the Juniper Reservoir water right, decreed in Civil Action

1tiTO. 1278, Moffat County District Court on September 1, 1960 (amended June 22, 1962) for

844,294 acre-feet of storage in the Juniper Reservoir, with an appropriation date of July 6,
1959 for imgation, domestic, municipal, industrial, stock watering, hydroelectric power,

piscatorial and recreational purposes.

The place of storage for 8,310 acre-feet was changed from the Juniper Reservoir to the

Elkhead Reservoir by decree in Case IT̀O. 79CW110, Water Division No. 6, May 5, 1981.

The 8,310 acre-feet stored at Elkhead Reservoir are not subject to the subordination decrees

issued in Case Nos. 83CW143 and 91CW31, pursuant to decree in Case No. 96CW46, Water

Division No. 6.

B. 8;310 acre-feet, absolute, in the Elkhead Creek Reservoir Enlargement, decreed in Water

Case No. ~'V-466-73, Water Div. 6 on December 10, 1973, with an appropriation date of June

20; 1972, for irrigation; municipal, industrial, mining and recreational.

Citti~ of Cram

C. x,389 acre-feet, absolute, in the Elkhead Creek Reservoir, decreed in Civil Action No. 2259,
District Court of the 14~' Judicial District on May 30, 1972, with an appropriation date of

October 1, 1966, for fish propagation, wildfowl habitat, production of fur-bearing mammals

and other recreational uses.

Citj% of Craig and pampa Participants

D. 13,699 acre-feet, conditional, from the California Park Reservoir water right, decreed in Civil

Action 'vo. 2259, District Court of the 14~' Judicial District on May 30, 1972, for 36,563.1
acre-feet of storage in the California Park Reservoir, with an appropriation date of August 7,
1962, for irrigation, domestic, stock watering, municipal, industrial, power generation,
recreational and other beneficial uses and purposes.

The place of storage for 13,699 acre-feet was changed from the California Park Reservoir to

the Elkhead Creek Reservoir by decree in Case No. 93CW131, Water Division No. 6, on

May 12, 1998.

Colorado River V~°ater Conservation District

E. 13,000 acre feet, conditional for the Enlargement of Elkhead Creek Reservoir as pending
in Case No. 020%106, District Court, Water Division No. 6, with an appropriation date

claimed as of October 16, 2002 for all beneficial uses including municipal, commercial,
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EXHIBIT C

AN:~'UAL SERVICE CHARGE

l . Once Elkhead Reservoir has been enlarged and the Yampa Participants have utilized their

ater rights to fully fill their storage pool in the enlarged reservoir, commencing with the next

calendar year the Yampa Participants shall pay the Operator $12,000 per year as a service charge
for their use of the Reservoir Enlargement. This service charge is intended to compensate the

Operator for services furnished to the Yampa Participants resulting from the incurrence of costs

and fees associated uZth the operation, maintenance and repair of the Yampa Participants pro
rata share of the storage and release facilities of the Reservoir Enlargement, not including any
fees and,'or costs associated v~Tith the provision of public access or recreational facilities or uses.

In addition to routine, day-to-day maintenance, maintenance shall be deemed to include

replacement or rehabilitation of dam equipment, facilities, installations, and infrastructure. This

annual service charge shall be adjusted every year by that percentage change in the Consumer

Price Index .- All Urban Consumers U.S. City average so as to provide for prospective changes
in costs, with the actual costs controlling as to the accounting described below. The Operator
shall advise the Yampa Participants annually as to how the service charge for operation,
maintenance and repair of the Enlarged Reservoir compared to the actual costs and expenses for

these purposes.

2. At the end of the second year anniversary of the imposition of the service charge, an

accounting of the Operator's expenses will be provided by the Operator to the Yampa
Participants to determine whether the service charge has been adequate to account for furnishing
reservoir storage and release facilities at the Reservoir Enlargement to the Yampa Participants.
Any shortage or overpayment, shall be applied to the following year's service charge. The

Operator shall also estimate the service charge for years three and four. Another accounting and

estimate of the service charge shall be provided at the end of the fourth year, and every fourth

year thereafter, addressing the same matters established above with regard to the second year

accounting. zany accounting or estimate provided by the Operator shall be subject to the approval
and audit by the Yampa Participants. If the Yampa Participants dispute the determination or

estimation of the service charge, they shall so notify the Operator.

3. In the event of any emergency repair or maintenance which qualifies under paragraph 1

above, the pro rata cost of which exceeds 50 percent of the annual service charge, the Operator
may bill the Yampa Participants for their pro rata share of the cost and the Yampa Participants
will make pa~~rnent within b0 days. The Operator shall give the Yampa Participants as much

notice as possible, preferably before the repair is made, of the emergency repair and an estimate

of the repair costs. Emergency repair includes any unforeseen repair, which if not made,
threatens the safety and integrity of the dam, or could result in substantial Loss or damage to the

dam and appurtenances or downstream properties.

4. For purposes of this Exhibit, the costs and fees which pertain to the service charge are the

costs and fees associated with operation, maintenance, administration, equipment, material,
construction and repair of the Yampa Participants' pro rata share of the storage and release

facilities of the Reservoir Enlargement, not including any fees and/or costs associated with the
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