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The Fourth Quarterly Meeting of the Colorado Ground Water Commission took place on 
November 19, 1999, at 1313 Sherman Street, Room 318, Denver, Colorado.  Chairman 
Earnest Mikita called the meeting to order at 9:00 a.m.  Marta Ahrens called the roll and 
determined that a quorum was present.  Commission members present were Jon 
Brownell, Anne Castle, Dennis Coryell, Michael Gross, Richard Huwa, Max Smith, and Hal 
Simpson.  Commissioner Eugene Bauerle and Ex-Officio Members Peter Evans and Greg 
Walcher were absent.  Mr. Kent Holsinger, attended the early portion of the meeting on 
behalf of Mr. Walcher. 
 
 
Approval of Minutes -  Chairman Mikita asked if there were any corrections or additions 
to the Minutes of the August 13, 1999, meeting.  Commissioner Castle moved to accept 
the Minutes with the correction of the date in the header.  The motion was seconded by 
Commissioner Coryell and carried unanimously. 
 
 
Report of the Executive Director by Hal Simpson – Mr. Simpson stated that agenda 
item 6, Upper Black Squirrel Creek Ground Water Management District presentation of 
local rule changes and coordination with the Ground Water Commission by Linda McCalib 
and Kim Lawrence, will be delayed until the next meeting.  In the interim, the staff plans 
meet with Mr. Lawrence with the hopes of resolving these issues.  Agenda item 14, the 
Executive Session to discuss the Eagle Peak Farm litigation (Case #96-GW-13) and other 
litigation matters, does not merit Executive Session and will be discussed during the 
Report of the Attorney General.  
 
Mr. Simpson introduced Kent Holsinger, Assistant Director for Water for the Department of 
Natural Resources, as the designee with authority to vote on behalf of Greg Walcher. He 
also introduced new staff members Ioana Comaniciu, Engineering Technician for the 
Designated Basins Branch, and Rick Nielsen, who transferred back to the Designated 
Basins Branch.  Mr. Simpson stated that Jerry Smith resigned from the Commission and 
the Governor’s office is currently seeking applications for potential candidates from the 
Upper Black Squirrel or the Kiowa-Bijou basins.  The workshop for new members, which 
was originally scheduled for today, will be delayed until the next meeting or until the 
vacancy is filled. 
 
Mr. Simpson gave an update on the Republican River Compact litigation.  The U.S. 
Supreme Court appointed Vincent McKusick from Maine, as Special Master.  A telephone 
conference has been set for early December for all parties to move forward on this 
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litigation.  The first item the Special Master will tackle is the motion to dismiss by 
Nebraska. 
 
With regard to the Arkansas River Compact litigation, Mr. Simpson stated that the 
damages phase of the trial started on November 8, 1999.  Kansas is putting on its experts 
to support its claims and are seeking significant prejudgment interest.  Colorado does not 
believe that prejudgment interest is appropriate.  The issue regarding the model has not 
been resolved and another trial segment involving the opinion of expert modelers will be 
held in April or May. 
 
Mr. Simpson reported that the staff is in the process of analyzing the East Cheyenne and 
Plains Districts proposed policy on well enforcement issues.  The staff will meet with Stan 
Murphy following the meeting this afternoon to reach a resolution and will bring it back to 
the next Commission meeting possibly in a MOU or another agreement.    
 
Mr. Simpson stated that Brad Austin and David Holm, of the Water Quality Control 
Commission, are presenting discussion on water quality today.  Mr. Simpson read from the 
statutes the areas where water quality is part of the Commission’s jurisdiction.   
 
 
Presentation of High Plains Water Quality Monitoring Program by Brad Austin -  Mr. 
Austin reported on the 1997 survey of ground water quality of the High Plains Ogallala 
aquifer.  Two types of analysis were performed, a basic inorganic analysis that includes 
nitrate, and pesticides.  He collected 129 well samples in the irrigated areas.  The districts 
focused on non-irrigated areas and collected 157 samples.  The contaminant that was of 
most concern was nitrate.  Mr. Austin stated that analysis of the nitrate data indicates that 
ground water in the majority of the area sampled shows various levels of nitrate 
contamination.  He also discussed the pesticide analysis and stated that very few 
pesticides were found with the exception of atrazine.  He stated that ground water is 
extremely difficult to clean up once it becomes contaminated.  Every well owner in the 
High Plains Ground Water Management District has been provided the results of the 
testing of their wells.  Mr. Simpson stated that if the districts would be interested in 
pursuing continuing collecting samples for nitrates, the State Engineer's Office will help 
with the associated costs.  Chairman Mikita responded that the districts and the 
Commission are interested in continuing this. 
 
 
Coordination on Ground Water Quality Issues by Dave Holm, Director of the 
Division of Water Quality – Mr. Holm stated that the Water Quality Control Commission 
is interested in getting feedback from the Commission on questions that it has been asking 
publicly relating to the 1984 policy on ground water quality protection.  He said that the 
core policy is the protection of ground water to assure that ground water can be used to 
the maximum extent possible.  In 1989, SB-181 was enacted by the Legislature which 
created responsibilities in various implementing agencies to protect and achieve water  



Ground Water Commission Meeting Page 3 
November 19, 1999 
 

quality standards through their own programs.  Since the mid-90’s the Water Quality 
Control Commission has been asking whether the ground water policy is adequate, and 
whether there should be a more protective tool that could be used based on a full public 
rulemaking.  The options are to adopt a non-degradation policy, or to have an anti-
degradation approach that would be tailored for ground water, or another approach would 
be to focus on those activities that could degrade ground water. 
 
Mr. Holm stated that a potential concern relates to large cattle feeding operations because 
testing shows an increase in nitrate concentration in ground water samples.  The WQCC 
will draft a pre-proposal that will be adopted by the Commission as a formal proposal for 
rulemaking. One option would be to look at some way to define sole source aquifers; and 
once defined, adding an anti-degradation layer of protection to those identified aquifers.  
Anti-degradation is defined as protecting the quality of water by preventing further 
degradation of the ground water by certain activities unless no other alternative is 
available.  Mr. Holm stated that the WQCC is looking for feedback as to whether there are 
circumstances in which an anti-degradation approach should apply to some ground water 
systems.  The question is whether there should be a higher level of protection prior to the 
time the ground water quality declines to the level of the current standard.   
 
Mr. Michael Shimmin, from the audience, stated that he feels it is premature to talk about a 
regulatory approach to ground water quality in an area the size of the Ogallala aquifer prior 
to implementing a reasonable data-gathering program.  He stated that such a program 
could potentially severely restrict the economic viability of the area.  Mr. Shimmin 
suggested performing more detailed ground water monitoring and additional studies to 
understand nitrates prior to launching a pre-proposal for a rulemaking. 
 
Mr. Simpson requested that when the pre-proposal is drafted, that the Ground Water 
Commission have an opportunity to review it and provide written comments.  Mr. Holm 
agreed to make it available. 
 
 
 
Presentation on the Sustainability Issues of the Northern High Plains Ogallala 
Aquifer by George Van Slyke and Purushottam Dass –  Mr. Van Slyke stated that they 
measure about 600 wells a year.  He showed a slide comparison of the decline of 
saturated thickness from 1965 and 1999.  The decline in saturated thickness ranged from 
10% to 50% in the Northern High Plains Designated Ground Water Basin.   The actual 
depletion is 20% in 25 years.  In 1990, the Commission adopted the policy limiting the new 
wells to 40% depletion in 100 years, which eliminated almost all new well permits. Mr. Van 
Slyke stated that north of the Republican River, with the saturated thickness and the way 
in which water is used today, there is enough water stored in the Ogallala aquifer that 
would sustain the present use rates for 200 years or more; however, south of the 
Republican River, it would be 50 to 100 years maximum.  The Ogallala aquifer is depleted 
450,000 acre-feet per year, which represents an average decline of about one-half foot per 
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year over the basin.  To maintain sustainability in the aquifer, 416,000 acres (or 80%) 
would need to be taken out of irrigation.   
 
 
Update to changes on proposed Commission Rules by Bill Fronczak –  Mr. Fronczak 
gave an update from the August meeting on the proposed Rule 7.10.4, paragraph (b), 
which is the conservation rule of the Commission, and he included the new proposed 
language for Rule 11, which is the variance rule.  Mr. Fronczak proposed that the 
Commission direct the staff to start the rulemaking process and, based upon publication 
terms, place it on the agenda for the next Commission meeting for the actual rule 
adoption. 
  
Mr. Simpson reported that the next step is to finalize the language and publish a notice of 
rulemaking to begin the process.  This information will be sent out to the effected parties 
for comments.  Commissioner Gross moved to use the amended language as suggested 
by Commissioner Castle with a suggestion that staff incorporate a timeline for addressing 
variance requests on the front end and develop language to that affect.  Commissioner 
Castle seconded with a suggestion that the timing be no greater than 60 days to make the 
determination if the application is complete and ready for Commission consideration. Mr. 
Simpson requested clarification that if this motion is adopted, the staff can move forward 
with the rulemaking process.  The motion passed unanimously. 
 
 
Staff Report - Mr. Bill Fronczak presented the Staff Activity Report for the last quarter. He 
stated that the information is self-explanatory and in the packets.  He is happy to have 
Ioana Comaniciu and Rick Nielsen on board, who will start working on the backlog and the 
final permitting process, respectively.  The other two positions will be filled early next year.  
Mr. Fronczak reported that the staff has been receiving quite a few objections for 
determination of water rights in the Denver Basin aquifers. They are working with the 
concerned parties to educate them on what the statute allows. The staff is working with the 
Upper Black Squirrel on their concerns associated with new subdivisions.  With regard to 
the HB-1151 change that allowed for grandfathering of confined animal feeding operation 
wells, another notice has been published reminding the public of the approaching 
deadline.  He anticipates receiving numerous applications associated with this and 
expects that it will take considerable staff time to process.  
 
 
At this time, prior to the break for lunch, Mr. Simpson presented a plaque and resolution to 
former Chairman and Commission Member Fred Hefley for his service to the Commission 
from 1991 to 1999.   
 
 
Report of the Attorney General - Mr. Pat Kowaleski presented the report of the Attorney 
General, which is included in the packets.  He reported that a decision has been made in 
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the case of Eagle Peak Farms.  The Court of Appeals decided that the case should not 
have been dismissed because these two parties were not served.  The court left open the 
possibility that there still might be a dismissal.  There has been a request for 
reconsideration at the Court of Appeals by the District and that is still pending.  There is an 
appeal of the Commission’s decision not to act on Eagle Peak Farm’s application until the 
export matter was concluded.  Mr. Kowaleski reported that a few days ago, the Attorney 
General’s office received a decision from the Denver District Court on Eagle Peak Farm’s 
second challenge to the half-mile rule.  The court dismissed that appeal because the 
applicant did not file the record as required. 
 
 
Management District Reports -  Chairman Mikita called for the Management District 
reports. 
 
Mr. Ben Saunders, from the Frenchman, Sandhills, Marks Butte and Central Yuma 
Districts, said that they are interested taking Mr. Simpson up on his offer for testing water 
samples.  He said they are getting ready to measure water levels.  
 
Jack Adams, from the W-Y Ground Water Management District, reported that they had 
a good crop year.  Their board had a mail-in election and they removed the term limits. 
They voted to raise the small capacity well permit back up to 80 acre-feet.  They would 
also be interested in collecting samples. 
 
There was no report from the Arikaree Ground Water Management District. 
 
Mr. Stan Murphy, from the Plains and East Cheyenne Management Districts, reported 
that they had a good crop year.  They have been devoting a lot of attention to the confined 
animal feeding grandfathering project.  They sent mailers that qualify for the feedlot 
operations and will have around 100 wells being grandfathered in between the two 
districts. He asked that the staff send confirmation that the staff has received the 
applications.  Mr. Simpson responded that due to the limited budget, this is not possible.  
Bill Fronczak added that one way to verify it is if the check clears, or to call the Ground 
Water Information Desk. 
 
Mr. Max Smith reported for the Southern High Plains Ground Water Management 
District.  He stated the feasibility study is almost completed, it still needs to be reviewed 
by the district board.  Following completion of the study, they will hold a public meeting to 
find out if they want to proceed with large scale study.  On behalf of the board, he believes 
his district is interested in water quality sampling. 
 
There were no reports from the North Kiowa-Bijou Ground Water Management 
District, the Upper Black Squirrel Creek Ground Water Management District, and the 
Upper Big Sandy Ground Water Management District. 
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Sheryl Wailes, from the Lost Creek Ground Water Management District, reported that 
the directors positions have been filled, one was filled by Richard Huwa.  She said it would 
be beneficial for all of the districts to do the nitrate study. 
 
 
Old Business - None 
 
 
New Business – None 
 
 
Next Meeting - The next meeting is scheduled for Thursday, February 17, 2000, in 
Sterling, Colorado.  The meeting will start at 1:00 p.m. and will include a one-hour 
orientation for new members.  Dinner for the Commission Members and staff will be held 
at the Ramada Inn around 6:30 p.m.   
 
 
The meeting adjourned at 2:00 p.m. 
 
 
   Respectfully submitted, 
 
 
 
   Marta Ahrens 
   Secretary to the Ground Water Commission 
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