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RE: Costilla County / BMRI - storage of pbor quality waters
Dear Ms, Pineda: |

On behalf of the Board of County Commissioners of Costilla County and the Costilla
County Conservancy District (“Costilla County™), we respectfully request that the Division of
Reclamation, Mining and Safety (“Division™) initiate an investigation as to the practices of Battle
Mountain Resources, Inc. (“BMRI”) concerning water storage at the former BMRI mining site in
Costilla County, Colorado. '

As part of ongoing post-mining reclamation activities, BMRI is storing poor quality
waters on a long-term basis in a facility known as the lined tailings facility (“LTF™).
Problematically: (1) the LTF was neither designed nor intended for that purpose; (2) the LTF is
located only four miles to the northeast of the town of San Luis; and (3) if there is a significant
leak or spill from the LTF, poor quality waters would contaminate the aquifer underlying the
Salazar Ranch, the same source of supply as the town’s wells. Consequently, BMRI’s storage of
poor quality waters in the LTF poses a substantial threat to the town’s and other community
wells” water supply.

Enclosed is a memeo outlining Costilla County’s concerns.




Ms. Loretta Pineda
February 26, 2013
Page 2 of 2

We would appreciate being kept advised as to the status of the proceedmgs with BMRI.
Thank you for your consideration.

Very truly yours,

OO

" John C. McClure, on behalf of
Costilla County Conservancy District
And the Board of County
Commissioners of Costilla County

{s/ _Ed Lobato

Edwin J, Lobato, on behalf of

The Board of County Commissioners of
Costilla County, the Montez Ditch, San
Luis Peoples Ditch, Acequia Chiquita
Ditch, and the Espinosa Diich

JCM:aa
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MEMORANDUM Dura,

e e R D VfSerf 90 Fieid e _
TO: MS. LORETTA E. PINEDA Yining a;ﬁ%@%@tﬁ’c‘fn
ty
FROM: MR. JOHN MCCLURE AND MR. ED LOBATO
SUBJECT:  CCCD/BMRI- CONCERN RE: STORAGE OF POOR QUALITY
WATERS
DATE: FEBRUARY 26, 2013

Both Costilla County’s Board of County Commissioners and the Costilla County
Conservancy District (“Costilla County™) are deeply concerned about BMRI’s' current water
management practices.

As part of on-going post-mining reclamation activities, BMRI is storing poor quality
waters on a long-term basis in its lined tailings facility (“LTF”). Problematically, (a) the LTF
was neither designed nor intended for that purpose, (b) the LTF is located only four miles to the
northeast of the town of San Luis, and (c) if there is a significant leak or spill from the LTF, poor
quality waters would contaminate the aquifer underlying the Salazar Ranch, the same source of
supply as the Town’s wells. Consequently, BMRI’s storage of poor quality waters in the LTF
poses a substantial threat to the town’s water supply.

From 1991 to 1996, BMRI mined gold at its Costilla County project site. As part of
those mining operations, BMRI dewatered an area called the West Pit and pierced a green clay
confining-layer. See Exhibit A — Scott Mefford’s 8/20/12 Engineering Report at pp.7-8.

During the post-mining phase BMRI backfilled the West Pit with rock. In 1999,
substantial quantities of poor quality waters emanated up and into the West Pit and then spilled
into the Rito Seco — a small stream which is adjacent to the West Pit and which proceeds west
from the mining area before turning south and heading to the town of San Luis.?

During the mining phase, BMRI used the LTF to store tailings. After the mining phase
ended in 1996, the LTF was partially but not totally reclaimed (approximately 33 of the 193
acres have not yet been reclaimed). As part of BMRI’s current water management practices and
water disposal activities, BMRI stores substantial quantities of poor quality waters in a 23
surface-acre reservoir located within the LTF (“reservoir™). See Exhibit B — Bill Lyle’s” 11/2/12
deposition testimony at pp.17.

! Battle Mountain Resources, Inc.

2 During the early 1990s, BMRI was fined $158,000.00 - one of the largest fines ever issued up
to that pomnt — after it spilled a large amount of cyanide at its Costilla County project site.

* From 1997 to 2011, Mr. Lyle managed BMRI’s Costilla County project site.
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After the catastrophic spill in 1999, both the Colorado Department of Public Health and
Environment (“CDPHE”) and the Division of Reclamation Mining and Safety (“DRMS™)
became involved. To remedy the spill conditions, and to prevent future spills by lowering the
water table and reversing the hydraulic gradient away from the Rito Seco, four “remediation
wells” were drilled (in the West Pit). Additionally, to prevent future spills by allowing any
escaped waters to be recaptured, seven recapture wells (around the West Pif) were also drilled.

Further, to treat poor quality waters emanating from the West Pit and to discharge
good quality waters into the Rito Seco, a reverse osmosis water treatment plant (“RO plant”) was
constructed next to the West Pit. See Exhibit B at p.34. There is nothing that prevents BMRI
from using the RO plant exclusively, see Exhibit C — Julio Madrid’s* 11/5/12 deposition
testimony at p.63.

It appears that those remedial and preventative measures — which both CDPHE and
DRMS continue to regulate — have accomplished their intended purposes.

Disconcertingly, in 2011 and 2012, BMRI used the LTF to store substantial quantities of
poor quality West Pit waters. While the LTF is not adjacent to the Rito Seco and while it is
regulated solely by DRMS, currently there is no regulation addressing either the quantities of
waters which can be stored in the LTF or the water level which should be maintained in the LTF.
See Exhibit C at p.77.

Annually since 1999, and as allowed by DRMS, approximately 25-35 ac-ft of brine (i.e.,
discharge from the RO plant) was piped to and then stored in the LTF.

In 2011 and 2012, however, BMRI commenced a new and substantially different water
management practice: in addition to the brine, BMRI piped substantial quantities — more than
150 ac-ft per year — of poor quality West Pit waters to the LTF and then stored them in it. See
Exhibit D (providing an illustrative example of BMRI’s annual accounting to the Division of
Natural Resources; and summarizing BMRI’s annual transfers during 2003-12).

In 2011, BMRI piped substantial quantities of poor quality West Pit waters to the LTF’s
reservoir, stored them in it, and then used them to sprinkler-irrigate (via a2 50 are center pivot-
sprinkler) a canola crop on the LTF. After Costilla County objected, and after the State
Engineer’s Office concluded that BMRI did not have an irrigation right, that practice ceased. In
2012, BMRI again piped at least 150 ac-ft of poor quality West Pit waters to the LTF, stored
them 1n it, and used them via a sprinkler for forced evaporation purposes.

BMRI’s 2011 and 2012 water management practices therefore differed significantly from
its prior practices. From 2003 through 2010 — an eight year period after the RO plant had been
constructed -~ BMRI had not transferred any West Pit waters to the LTF but had instead treated
all West Pit waters at the RO plant. See Exhibit D. Consequently, in both 2011 and 2012, BMRI

# Mr. Madrid currently manages BMRI’s Costilla County project site.
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stored an additional 150 ac-ft of poor quality waters in the LTF and, in turn, BMRI reduced the
quantity of poor quality waters treated at the RO plant by approximately fifty-percent.

During the winter and early spring, there is minimal evaporation of waters stored in the
LTE. Assuch, in 2011 and 2012, levels of stored waters increased during those months. In 2011
and 2012, BMRI attempted to lower the LTF’s reservoir water level through pumping, but those
efforts produced only limited results: the water level was lowered by only approximately five
feet and, thereafler, physical restrictions prevented additional pumping. See Exhibit C at p.57.

Thus, from 2003 through 2010, BMRI’s water management practice focused consistently
on treatment of West Pit waters. In 2011, however, BMRI’s new practice focused on
maximizing evaporation, and experimenting with evapotranspiration. While BMRI grew a
canola crop on the LTF to evaluate evapotranspiration, BMRI kept no records regarding it. See
Exhibit B at pp.70, 75, 76.

Of concemn, the LTTF was neither intended nor designed to store waters, much less poor
quality waters on a long-term basis. BMRI’s use of the LTF during the mining-phase (which
ended in 1997) differs significantly from the manner in which BMRI is currently using it. In
1990, before BMRI started mining, BMRI’s consultants — Rob Dorey and Anne Baldridge —
testified before the Mined Land Reclamation Board (“MLRB”). According to their testimony,
the LTF was not designed to store waters. See Exhibit 4 at pp.5-6; Fxhibit E — 1/25/90 MLRB
transcript at pp.48, 61. Rather, during the mining phase, a slurry mix containing tailings was
taken from the mill and deposited in the LTF; and then water was re-circulated back to the mill.
Throughout that process, the LTF’s water levels were monitored and BMRI maintained a water
balance in it. See Exhibit E at p.66. Further, the synthetic liner was designed for use during the
operational period of the mine, and not for an indeterminate period of time. See Exhibit E, p.65.

After the catastrophic spill in 1999, BMRI’s use of the L.TF changed. Further, its
reclamation concept changed.

According to Mr. Lyle, reclamation at the Costilla County project site would normally
have been achieved within 10-15 years after mining had ceased. See Exhibit B at pp.94-95.
Thus, since mining ceased in 1997, reclamation should have been completed in 2012 (i.e., 15
years after 1997). However, the LTF has been only partially — but not totally — reclaimed. And
complete reclamation of the LTF cannot occur as long as there is a storage reservoir on it.
Consequently, such reclamation will continue indeterminately. See Exhibit B at pp.95-96.

Normally, reclamation would be achieved — i.e., natural conditions would be restored —-
by tmporting topsoil and placing it on top of the LTF; and by then re-vegetating the area with
natural grasses. However, disposal of poor quality waters became a significant concern afier the
spill in 1999; until the RO plant’s construction was completed, the LTF had to be used as a
disposal area for some West Pit waters. Waters were pumped from the West Pit to the LTF for
disposal. See Exhibit B at pp.23-24. Since waters emanate continually into the West Pit, treating
poor quality waters at the RO plant and/or disposal of waters will need to continue indefinitely.
However, even though the LTF had served and was intended to serve only a limited purpose



before the RO plant was constructed, its use changed in 2011 and 2012 when BMRI piped
substantial quantities of poor quality West Pit waters to the LTF and then stored them in it,

Both the West Pit and the RO plant are apparently regulated heavily by CDPHE and
DRMS. For example, BMRI must strictly maintain a designated water level — a 30.80 depth to
water below BF-5 wells casing ~ in the West Pit. In contrast, BMRI is not required to maintain
any water level in the LTFE. See Exhibit C at pp.64-67.

Further, Mr. Lyle essentially testified that a substantial release of poor quality waters
from the LTF would reach the aquifer underlying the Salazar Ranch. See Exhibit B at pp.127-28.
Mr. Mefford, Costilla County’s engineering consultant, reached the same conclusion. That
aquifer, which is downgradient of the LTF, supplies waters to the town of San Luis’s well and
other community wells’. Because West Pit waters do not meet water quality standards for
fluoride, manganese and total dissolved solids, those waters cannot be discharged directly into
the stream.

When BMRI started mining, the Salazar Ranch (formerly known as the Dos Hermanos
Ranch and the Shalom Ranch) was a separately and independently owned entity. Around 2004,
BMRI purchased if.

The ranch, which pumps from two large-center-pivots located on it, grows alfalfa. It also
diverts surface waters from the Rito Seco, which is downgradient of BMRI’s mine site, for the
benefit of both the ranch and four small ditches (the Montez Ditch, Rito Seco Feeder, Acequia
Chiquita, and the Espinosa Ditch). Those ditches share a common head-gate with the ranch and
divert their surface waters through it.

BMRI’s mining and post-mining activities have generated three court cases: ®

1. 89CW32 (decreed in 1991) — A change of water right and plan of augmentation action
related to BMRI’s mining activities.

2. 99CWS57 (decreed in 2002) — A change of water right and plan of augmentation action
which amended 89CW32. During this action the parties stipulated to, among other
things, the: (a) creation and pumping of remediation wells in and around the West Pit;
{(b) construction of the RO plant; and (¢} continual pumping of West Pit waters to account
for its depletions to the stream.

3. 07CW42 — The current change of water right and plan of augmentation action related to
BMRY’s (a) retirement of lands within the Salazar Ranch and (b) attendant generation of
historic consumptive use credits to provide an augmentation supply, in addition to an
existing augmentation supply from a Trinchera frrigation well. In this action, BMRI

* Pursuant to 89CW32, one town well is recognized as a designated test site for water quality
sampling purposes.

® Since Mr. McClure represents Costilla County (and other Opposers), he is fariliar with all
three cases.



seeks to consolidate 89CW32 and 99CW57 as part of its comprehensive water
management plan,

Of significant concern is the means by which BMRI disposes of poor quality West Pit
waters.

In 2007, for example, BMRI sought permission from DRMS to pipe poor quality West
Pit waters approximately two miles downstream to the Salazar Ranch so that such waters could
be used for land disbursal purposes via the ranch’s two large-center-pivots. Costilla County
objected, primarily because that process could contaminate the aquifer underlying the ranch,
which supplies waters to both the town of San Luis’s wells and other nearby wells owned by
various individuals’. BMRI subsequently withdrew its application.

Because West Pit waters do not meet water quality standards for fluoride, manganese and
total dissolved solids (see Exhibit B at pp.104-105), those waters cannot be discharged directly
into the stream.

Based on discovery in 07CW42, it is apparent that BMRI: (a) has recently made
significant changes to its water management practices at the LTF, (b) has minimal knowledge, at
best, about how the LTF should be used safely, and (c) has not implemented reasonable water
storage practices. See Exhibit C at pp.58, 88-91.

Further, BMRI’s agents advise that BMRI has no records regarding its use of the LTF
during the mining-phase. The following reflects BMRI’s knowledge or, more aptly, its lack of
knowledge about the LTF:

i The LTF’s volumetric capacity to store waters is unknown. See Exhibit B at pp.89-90;
Exhibit C at pp.52,55.

ii.  Both the quantity of waters currently stored in the LTF and its storage configuration is
unknown. See Exhibit C at p.55.

ifi.  The guantity of waters lost by evaporation and evapotranspiration in the LTF is unknown.
See Exhibit B at pp.101-103; Exhibit C at p.45.

iv.  The durability and life of the LTF’s synthetic liner is unknown. See Exhibit B at pp.92-
93; Exhibit C at pp.57-58.

v.  The LTF’s life to store waters is unknown. See Exhibit B at pp.96-97; Exhibit C at p.58.

vi.  The quantity of tailings stored in the LTF is unknown. See Exhibit B at pp.91-92.

7 Costilla County was also concerned about the potential negative impacts on soils, domestic
animals, and wildlife.



vii.  The location of the LTF’s pre-mining-phase synthetic liner is unknown (there is also
reason to believe that the liner covers only part of the LTF). See Exhibit C at pp.57-58.

viii.  BMRI conducts no water-balance-measurements on the LTF to understand how the
waters introduced into it may be lost through evaporation or other means - including
possible leakage. See Exhibit A at p.5; Fxhibit C at pp.61, 88-90.

ix.  BMRI employs no internal controls to ensure that waters are stored safely in the LTF —
notably absent are controls to prevent overfilling. See Exhibir B at p.107; Exhibit C at
pp.58-59.

Xx.  BMRI does not know how much water can be stored safely in the LTF. See Exhibit B at
pp.96; Exhibit C at pp.58, 81.

xi.  The embankments/dams located within the LTF are not designed to hold water. See
Exhibit E at p.47.

xii.  Regarding the dam, BMRI does not conduct safety inspections, it is not inspected by any
regulatory agency, and there are no guidelines or standards applied for purposes of
reviewing whether it is safe. See Exhibit C at pp.78-80.%

xiii.  BMRI has no policy regarding the quantities of waters which can be stored in the LTF.
See Exhibit C at pp.58-59,

BMRI’s lack of record-keeping and knowledge has significantly hindered — and
continues to hinder — Costilla County’s ability to have an expert evaluate whether the LTF is
viable and/or whether BMRI is using it safely. See Exhibir F — 07CW42 12/13/12 transcript at
p.3 (the Water Court issuing its final order); at pp.20-21 (statements made by counsel as to the
legitimacy of the concerns).

Thus, because BMRI is unable or unwilling to provide critical information, Costilla
County has been forced to conduct its investigation based primarily on information obtained
from DRMS’s website.

Nothing prevents BMRI from treating all West Pit waters at the RO plant before releasing
them into the stream. Rather, BMRI is simply choosing not to do so. See Exhibit C at p.63.

Additionally, the five acre collection pond below the LTF has a double synthetic liner;
and water which leaks from that reservoir is routinely pumped back to the LTF. In contrast, the
LTF — which covers 193 acres — has only a single liner; and it does not have any leak-detection
systen.

¥ According to Mr. Madrid, “[BMRI doesn’t] want a certain amount of water going down there
that overflows the dam.” Exhibit C at p.77-78.



The problematic nature of BMRI’s water management practice is demonstrated further
when the West Pit area is contrasted with the area around the LTF — j.e., two areas that contain
poor quality waters. While the West Pit has inherent safeguards, including remediation and
recapture wells which have been adjudicated in and around it, to recapture any waters that might
escape, the LTF has no such safeguards. Consequently, waters that escape from the LTF will be
lost — and will simply move downgradient.

Without such safeguards, BMRI's use of the LTF to store poor quality waters on a long-
term basis significantly undermines the detection-prevention-remediation concepts that are an
mmherent part of both 89CW32 and 99CWS57 — e.g, in 99CW57 the adjudication of remediation
wells and decreed recognition of the RO plant.

A basic premise underlying the LTF’s use is that it must be used in a reasonable and safe
manmer. This is particularly true because, in the event of a breach, the LTF’s poor quality waters
would reach the Salazar Ranch and the aquifer beneath it. See Exhibit B at pp.127-128.

In 07CW42, Costilla County reviewed the LTF’s historic use and the inappropriateness
of BMRUI’s current water storage practice. On 12/12/12, a two-day trial was conducted in front
of Judge Pattie Swift (Water Court Division 3). While the parties had previously agreed upon
virtually all water quantity issues, Costilla County did raise issues regarding (a) BMRI’s lack of
sound water management practices at the LTF and (b) how both the aquifer beneath the Salazar
Ranch and the town of San Luis’s water supply will be contaminated if there is a major breach of
the LTF or the dam related to it. Although the Court recognized that it had only limited
jurisdiction over water quality matters, it acknowledged Costilla County’s serious concerns. See
Exhibit FF at pp.12-13.

While the Court stated that Costilla County’s concerns should be addressed by
administrative agencies — either DRMS and/or the SEO — the Court also made very clear that it is
not condoning or approving of BMRI's practices. See Exhibit F at p.17 (quote).

In November 2012, after Messrs. Lyle and Madrid were deposed about BMRI’s current
water management practices at the LTF, Costilla County raised its concerns with both the SEO
and (through the Attorney General’s Office) DRMS.

Thereafter, the SEO — through its Dam Safety Section (“DSS”) - intended to inspect the
LTF, in part to determine whether BMRI is using it as a “storage vessel.” That inspection was
temporarily placed on hold — pending a determination as to whether the SEQ or DRMS has
administrative jurisdiction over the LTF.” Costilla County’s understanding is that, based on a
compromise reached between DRMS and the SEO, DRMS will exercise jurisdiction over the
LTF and the DSS will provide assistance.

Costilla County believes that a comprehensive solution needs to be employed. That
solution should address and resolve the specific concemns regarding BMRI’s current storage of

? Apparently DSS will exercise jurisdiction over a facility (like the LTF) if its intended use
during a mining-phase has changed and when waters are being stored in it.
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poor quality waters in the LTF, as well as general concerns regarding BMRI’s post-mining-phase
water management practices.

If, in fact, poor quality waters can be stored safely in the LTF on a long-term basis, at
minimum Costilla County needs assurances to that effect from the SEQ/DSS - since that agency
has the necessary expertise. However, Costilla County believes that an acceptable long-term
solution should include the following: (a) prohibit the practice of transferring West Pit waters to
the LTF, (b) provide a means to remove poor quality waters from the LTF, and (c) direct West
Pit waters to a location not in proximity to the LTF area. Further, it appears that treatment of
West Pit waters at the RO plant is an accepted and safe means of disposal. Likewise, disposal of
brine should be done in a safe manner. Additionally, Costilla County should be provided with
more information about disposal practices.

There are only two former mining sites (of recent vintage) in the San Luis Valley: the
Summitville site in Rio Grande County and BMRI’s site in Costilla County. Since this matter is
presently being addressed by DRMS, CDPHE, and the SEQ/DEO, Costilla County sincerely
hopes that a solution that provides the necessary assurances to Costilla County can be reached.

Attached hereto are: Exhibit A (portion of Scott Mefford’s 8/20/12 Engineering Report);
Exhibit B (Bill Lyle’s 11/2/12 deposition testimony); Exhibit C (Julio Madrid’s 11/5/12
deposition testimony); Exhibit D (providing an illustrative example of BMRI’s annual
accounting to the Division of Natural Resources; and summarizing BMRI’s annual transfers
during 2003-12); Exhibit E (1/25/90 MLRB hearing transcript); Exhibit F (07CW42 12/13/12
partial transcript); and Exhibit G (a map depicting the RO plant/West Pit/LTF area, the Salazar
Ranch immediately west and downgradient of the LTF, and the town of San Luis which abuts the
Salazar Ranch at its southwestern border).
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" Expert Report and Summary of Opinions
Battle Mountain Resources, Inc.
Division 3 Case No. (7CW42

Introduction

Battle Mountain Resources, Inc. (BMG) has filed for a change of water right and decree

allowing them to utilize specific water rights, identified as the Salazar Rights, to augment
depletions accruing from reclamation operations af its San Luis Mine site northeast of the Town
of San Luis in Costilla County, Colorado. BMG also seeks 1o consolidate two prior decrees,
_89CW32 and S9CWO057, into the current decree. - Hydrokinetics, Inc. has reviewed the
propased decreg, related engineering studies prepared by Lytle Water Solutions, Ine., and other
documents as described in the references and has prepared the following comments on behalf of
the Costilla County Board of County Commissioners, the Costilla County Conservancy District,
the Moniez Ditch, the San Luis Peopies Ditch, the Acequia Chiquita Ditch and the Espinosa
Ditch.
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. 99CWO5T.

| 4, Water Quality
_The Proposed Decree (Page 22 Paragraph D) indicates:

There was no evidence presented from which the Cowrt in Case Nos. 89CW32 or

- 99CW057, or this Court, could conclude that Battle Mountain's operations have
contaminated or will contaminate anyone's water supply or impair anyone 's waier
rights by degrading water qualzty In fact, the evideme was to the contrmy

- qu}___g_ Although this language is extracted (WLth mod.lﬁcatmns) from the 89CW32 decree, -
_incorporation of the language in the corrent decree is misleading as 2 number of water quahty

and contamination issues have arisen since 1989, The quality of water delivered to senior rights
continues to be central 1o the concerns of downstream water users. These users are concerned
with the prevention of contamination, the recapture of contaminated waters, and the utilization of

" appropriate momtormg to assure that any contamination that does occur can be identified before :

it becomes a serious or un:esolvabke hazard.

,B% The potcntlal water quality impacts to downstream users was considered by the court-in
89CW32 and led to the incorporation of specific water quality monitoring provisions in the Dos.
Hermanos Snpu]auon. Water quality i unpactmg downstream uses was also a focal pomt in

£

During mining operations, contamination issucs remaified of concern to downistream sers s an -
improperly reportéd cyamde spﬂl in 1992 led ta the regulatory agencies levying one of the 1argest

. fines ever issued against a mining company

In 1998 dunng post mmmg reclamanon, contammted water from the reclalmed West Pit was



- found to be flowing into the Rito Seco, and the adjacent alluvium. This resulted in CDPHE
. issuing a Cease and Desist Order (Appendix 4) to BMG on Aug, 20, 1999 and the requirement of
a CDPHE Discharge Permit (Appendix ). This in turn led to the development of the TR-15

Response Plan (Appendix 2), and subsequently to the TR-26 West Pit Water Management Plan

. (TR refers to a Technical Revision to the Mine Permit). Water out of compliance with water

. quality standards in the mining permit and in violation of CDPHE discharge standards were
-reaching waters of the State in both the Rito Seco and the adjacent alluvium. Subsequently,

- Case 99CW057 was pursued in the water court to describe how depletions accruing from
.implementation of TR-26 would be augmented, ' :

The Proposed Decree continuss the sampling of the lysimeters downgradient of the tailings pond

- facility and indicates they will be operated in conformance with manufacturers guidelines.
However, it is Iikely that porous cup lysimeters that have been in the ground for nearly 20 years
are encrusted and non-functional. If the porous cups are plugged, placing a vacuum on them will
not result in sample delivery, but rather suggest no sample can be collected. If Iysimeters are to
be utilized as described, not only do they need to be operated in conformance with T

manufaeturers’ specifications, but they also need to be periodically removed, cleaned, and tested
if the data is to be of any value.

5. Tailings Pond

- Opinion: nsufficient information is provided on the water balance and/or mcnitdring of the
 tailings facility to determine if it can reasonably be relied upon for the purposes described in the
" augmentation plan, including the storage and disposal of fluids.

Basis: Water from the West Pit and/or the treatment facility could be transferred to, and stored in
the former tailings pond until such time as it dissipates through evaporation and/or _
evapotranspiration, Based on recent records for 2011, significantly more water is being delivered
to the pond now than in prior years. Water enters the tailings pond through direct flows from the
West Pit, brine water releases from the RO freatment facility, precipitation, and a small amount

" of surface drainage. - : : .

Since the tailings pond is purported to be isolated fiom the vadose zone and ground water
system, the usual ways in which water can escape the system are through evaporation and
evapotranpsiration. The residual capacity of the tailings pond to hold fluids is unknown. Much

. ofthe original storage volume is filled with tailings, with reclamation materials, and with

contaminated fluids. No information has been provided on the capacity of the pond fo accept and

. dissipate additional fluids (no water balance), and no information is provided describinig how

. fluid volumes in the facility are-monitored to avoid overfilling, The tailings pond was designed

. o decant the fluids from the tailings shurry delivered to the pond and store the tailings, net to

store the water, The transcript from the BMG Hearing of 1/29/90 (Appendix 3) states:

5




. Quote from Mr. Dorey, Techmcai Dzrector for SRK Engineering (Page 61 Paragraph 4 -Page 62) '

Loalang through how rhe thmg will be built, Arme has talked about this main -
embankment and, to reiterate again, tke whole facility is de.s‘zgned to contain solids and
not to contain the liquids.

Quote} from Anre Baldridge of SRK Engineering (Page 48, Paragraph 3)

From the collection pond, there will be a pump and pump-back system which will pump
. the water from the collection pond back up 1o the tailings facility. The tailings facility B
- will have a free water pool on top of it which will allow reclamation of the water from the
tailings to be recycled back through the mill to minimize the amowzr of maiceup water
needed in the sysrem :

It's a closed system and you are constanily recyclmg the same water back into the
 mill and then ot into the tailings facility.

Clearly the facility was not designed as a ﬂmds storage and dlsposal vessel as is now pwposed.
‘The original tailings pond facility was constructed with an artificial liner system, and opezated
_based upon the assumption that the averlying drainage layer would prevent buildup of heads
against the liner of more than 1 foot. Fluids were to be collected and routed out of the system
back fo the mﬂl not stored untll evaporatcd. )

. Itis unclear if the change in use of the tailings facility will create head conditions violating the
original dcsxgn criteria for the artificial liner, or if storage of fluids in the facxlzty until they
evaporate is even compaxxble with the design..

Dorey contmucs on page 65, paragraph 2.

We are likely to use a synthetic membrane, very large polyethylene material, It is ideally
‘suited to these situations in terms of ability to stay and maintain its integrity through
opemtzons and has the ability to withstand the operating stresses of the layers that are
_going o be applied to that Iining sysz‘em

The liner appears to have been designed to fimction th:rough the operat:onal period of the mine;
, not for an indeterminate period beyond that point.

Addmonally, m 2011, BMG- grew a canola cmp in the taxlmgs pond. Thisis not consxstent with
“previously adjudicated uses. Because BMG has not sought a change in use of thé water right to
.pemut agricyltural uses, such use of the water in the tailings pond is questmnahle '




6, West Pit Water Quality
Opinion; Water in the West Pit is not of adequate quality to discharge into the Rito Seco.
Basis: The Lytle Report indicates (Pg 3, Paragraph D: '

The Division of Minerals and Geology (DMG), now the Division of Reclamation, Mining,
and Safety (DRMS), concluded in 2005 that West Pit water is af a pre-mining quality
(4ppendix D). However, to mairtain this pre-mining water quality, BMRI must maintain
the cm*rent water level elevation in the West Pit : _

" While this may imply that the West Pit water has reached background Ievcls and can be disposed
of in the Rito Seco without treatment, this is not the case, First, it’s i important to understand the
ground water flow regime both before and after mining, This was described in Appendix 4,

the Cease and Desist Ordzr for the West Pit releases, in TR-15, and the TR-15 Response Plan
(Appendix 2): .

Quote from TR—IS Response Plan, Page 2, Paragraph 3:

: Prz‘or to mining, the site-specific imz’raulic connection between the Santa Fe
- Formation and the pre-Cambrian bedrock was believed to be minimal due to a
" confining green clay fault zone, which generally separated the Santa Fe from the
pre-Cambrian rock (Figure 3). The hydrawlic separation between the Santa Fe and -
. the pre-Cambrian rock was demonstrated by distinctly different potentiomelric
surface elevations in the pre-Cambrian rock from the Santa Fe

| (Pg 2, Paragraph 4)

Wi th the initiation of mining, the green clay separating the Sanfa Fe from the
pre-Cambrian rock was removed in the West Pit area, In fact, during the mining
_ process, the entire ground water flow system through the West Pit was mtempa‘ed

_ - (Figure 3).
And also fﬁ:om TR~15 Rﬂspunse Plan, Page 6, Paragraph i:

sttoncallja the West Pit area contamed two aquifers of distinct ckemzszry one in the
- Santa Fe and one in the pre-Cambrian rock. Mining the West Pit has resulted in one
compaosite aquifer that receives water from two upgradient aquifers of distinctly
different water quality. In addition, the porosity and permeability in the West Pit is
- distinctly different from the pre-mining condition. Z?zese jizctars result in a new flow
'regzme and a new mmng ratio of waters. : : o

i S




And finally also from TR-15 Response Plan, Page 4, Pmﬁg’r@ph 6:

Pre-mining water qualily in the pre-Cambrian bedrock was variable, with lower ion
conceniration water observed in the vicinity of Rito Seco and higher ion
concentration water observed at the higher elevations north of Rita Seco. Figure 5
shows average TDS arid sulfate concenirations at each of the manitoring wells for the
pre-mining baseline period, As these data.show, the sulfate and TDS concentrations -
at the upgradient pre-Cambrian bedrock monitoring well (87-86) (1,100 mg/L and
- 530 mg/L, respectively) exceeded the permit condition value set for both sulfate and
TDS at all of the downgradient compliance monitoring wells (Figure 5).

. As the above discussion denotes, there were originally two distinet aquifers in the West Pit, each
* with very different water quality. One aquifer consisted of the Santa Fe Formation and
- connected alluvium, and the other the Pre-Cambrian bedrock aquifer. The underlying bedrock
aquifer was artesian prior to mining and isolated from the Rito Seco in the vicinity of the pit by a
layer of low permeability green clay fault gouge. The bedrock aquifer contained considerably
poorer quality water than the aquifers overlying the green clay layer. During mining, the green
clay aquitard was removed and water from the two aguifers allowed to mix. Conseguently,
. whether or not the current water quality in the West Pit is statistically similar to that in the pre-
" 'mining samples, the poorer quality waters from the bedrock in the north portions of the pit were
. hlstoncaﬁjf prevented from reaching the stream, at least locally, and diminishing the quality of
water in the Rito Seco. ‘With the green clay removed, there is no way to prevent these lower
quahty waters from reaching the Rifo Seco without active water level control in the West Pit.
- Additionally, salts which have formed on the unsaturated portion of the backfill will contribute to
the poorer water quality in the West Pit if the water level in the pit is ailowed to rise and re-
’ satm‘ate this material. . .

The dlscharges from the West Pit operate pursuant to CDPHE Discharge Permit No. CO-

L 00456‘75 The current expnatmn date on this permit is Septembcr 30, 2012.
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Alamosa County Courthouse
702 - 4th Street
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APPLICATION FOR WATER Q&@%% :

RIGHTS OF BATTLE MOUNTAIN No. 2007CwW4z2
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BRIDGES REPORTING & LEGAL VIDEO :
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Spokane, Washington 99201

(508} 456-0586 - (BOO} 358-2345 f

e e A e A b b e Y S L e 4 ] W L B B TS L P AN ML M g ) Tt e e £ AT~ T




W N

10
11

12
13
14
15

16

17

18
19
20
21
22

23

24

25

Page 2

- BE IT REMEMBERED that the deposition of.

WILLIAM S. LYLE was taken in behalf of the Opposers

pursuant to the Colorado Rules of Civil Procedure before

Jeffory A. Wilson; Certified Shorthand Reportez 2254 for
Washington, on Friday, the 2nd day of November, 2012, at
the Hilton Garden Inn,-9015‘West Highway 2,-Airway
Heights, Washington, commencing at the hour of 8:56 a.m.
* ” - * % |
APPEARANCES:
For Battle Mountain Resources, Inc., and the witness:

JAMES S. WITWER _
Trout, Raley, Montano,
Witwer & Freeman :

- 1120 Lincoln Street, Suite 1600
Denver, CO 80203
303.832.4465
jwitwer@troutlaw.com -

For the Opposers Costilla County Conservancy District and

the Board of County Commissioners of Costilla County:

JOHN C. MCCLURE .

McClure & Eggleston, LLC
1401 17th Street, Suite 660
Denvexr, CC 80202 '
303.294.0822
postmasterfmelawllc.com

EDWIN J. LOBATO
Attorney at Law

224 San Juan Avenue
Alamosa, CO 81101
- 715.58%.3664
ejlobo20038yahoo. com
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IN THE MATTER OF THE APPLICATION FOR WATER RIGHTS oF

BATTLE MOUNTAIN RESQURCES,
2007CW4z2
2012

Case No,
November 2,

TESTIMON Y:

WILLIAM S. LYLE:

Examination by MR. MCCLURE

EXHIBIT NO.

PRODUCTION REQUESTS:

{None., )

EXREIBITS:

DRSCRIPTION

1 Notice of Deposition {2 Pages)
2 Subpoena Duces Tecum (4 Pages)
3 30(b) (6) Notice of Depositicn
- (4 Pages) S o
4 Compilétion of Annual Reports
of Battle Mountain Resources,
Inc., in Costilla County (60
Pages) '

5 Map of West Pit Existing

Monitoring and Recovery Wells

{1 Page} '

6 Compilation of Monthly Reports
(37 Pages) '

”

INC., IN COSTILLA COUNTY

PAGE NO.:

4
;

g

PAGE NO. ;
5 ]
5 . :
5
44 |
;

;;

55 :
109 ;
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(WILLIAM S. LYLE, called as a witness by
the Opposers, being first duly sworn to tell the truth,
the whele truth and nothing but the truth,'was examined

and testified as follows:)

{Exhibits No. 1, 2, 3 marked for

identification.)

EXAMINATION
BY MR. MCCLURE:
0. Would you state your name, pleése, for the
record. .
A. William Sydney Lyle.
Q. Mr. Lyle, we knqw,each'other. My name is

John McCiure. I'm going to ask you some guestions today
at this deposition. And if you undersfand my question,
please answer. If you don't, please let me know andlI'll
try to rephrase it. If you do answer the question,ki
will‘aSSUme that you ﬁnderétood it.
| Ié that a fair enough way to proceed?

A. Yes, sir. |

Q. | Okay. Your testimony could be used‘at'the
trial of this matter, so I_wanted‘to let you know that
also.

A. Yes, sir.
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Q." Would you please state yourladdress for the
record. | |
A. 41497 Madrid Drive, Parker, Colorado 80138.
0. You are curfently résiding in Eastern
Washington?
| A, | I'm working in Eastern Washington. I still

reside in Denver.

Q. Okay. Let me hand you three documents.

- Exhibit 1 is your notice of deposition. Exhibit 2 is a

éubpoena duces tecum addressed to you. And 3 is a notice
of deposition pursuant td 30{b} (6} .

Let me just say that the subpoena ducés tecum
refers to your notice of depdsition of you individually.

The 30(b) (6) has to do with, generally, categories of

“testimony; that I assume that you will be able to testify

to one or more of those categories.

| MR. WITWER: Let me answer on behalf of
Mr. Lyle with respect to the 30(b) (6) notice, and also,
John aﬁd Ed, put on the record the iésue'about potential_
docﬁments‘that are at least potentially respénsive ﬁd the
subpoena duces tecum that I became awaré of this morning
that is my fault duelto a miscommunication with Mr. Lyle.

As to the 30(b) (6) notification, Mr. Lyle has

not been designated by BMRI to provide testimony as to

any of the 21 matters listed on the 30(b) (6) notice, so
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he will not be testifying as a Rule 30(b] (6}

- representative today at all.

You are, Qf cour$é, since you've noticed this
deposition for him personally, you're certainly free to
ask him guestions that are germane to the matters here as
to his own knowledge and recollection.

I guess moving to the issue of the subpoena,
John, ﬂust to discuss briefly what we've discussed. Due
fd miscommﬁnication on my part with Mr. Lyle, he has

informed me this horning that he believes he may have a

-box or two that may contain documents from work he

performed for Battle Mountain when he left his offices in
Dénver to relocate to the Spokane area to begin work
here.

Hé basically was clearing a few thiﬁgs‘out of
his office and took those with him. He hasn't looked at
them in a year and did not look at theﬁ between the time
the depositipn subpoena came out and today, 50 wWe don'ﬁ

know for certain whether any of those documents are, in

fact, responsive to the subpoena.

What Mr. Lyle and I have discussed doing is

that I will attempt to review those documents and provide

copies as soon as possible to the extent that they are

responsive to the subpoena.

Depending on the timing of when today's
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subpoena lets out, I may be able to bégin that review
after the adjournment of the deposition yet today such
that you would have coples by very early next wée%.
If the deposition runs late, it probably
" won't happen until Mr. Lyle is able to send me the entire
box to xéview‘éariy'next week in my office. And as sooh‘
as it arrives, I will make it a priority énd get you any
copies that do, in fact, prove responsive to this
deposition. |
And I apologize for that. I thought I was
aware of what was out there, and I thought I had
communicated more clearly with Mr;uLyle-béfore ﬁhis
morning about documents.
Q. (By Mf.'McClure) Okay. Then I assume we
don't have any documents here today in response to the

subpoena duces tecum as we sit here today?

A, That's correct. .
Q. Let me ask you some background questions,
Mr. Lyle.

- What's your educational eéperience?
A. - I have a bachelor's of sclence degreé in
occupaﬁional safety and‘héalth.
Q. And where was that from?
A. Montana School of Mines, Butte, Méntana.

Q. And what year was that?
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A, 1281.

Q. And since that period of time, can you give
me, briefly, your experience in the work force.

A. Since 1982, I've been working in the mining
industry. I subsequently =-- worked in the mining
industry before that.

But 1982 to 1986, I worked for ASARCO,

Page 8

Incorporated, out of Omaha, Nebraska, as well as Hayden,

Arizona. That was either a primary lead refinery in.
OCmaha or a secondary éopper smeltér in Hayden,.Arizoné.

1986 to 1992, I wo;ked for Pegasus Golid in
Zortman, Montana. Those two ﬁositions were as safety
direétor or safety inspector. 1In Zdrtman, I began
working in the environmental fiéld doing reclamation,
cLosufe, and environmental compliance.

In 1992 to 2001, I worked with Battle

Mountain Gold Company, first at the Copper Canyon and

Copper Basin mine sites in Battle Mountain, Névada, until

1697, at which time I‘began working out of the Houston

office for corporate and working as an environmental

reclamation/closure specialist.

In 2001, I joined Newmont Mining Corporation,

and have been the director of reclamation and closure

with that site -- or with that company.

Q. What was your position with ASARCO?
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A, ASARCO was safety inspector and safety
director. Basicaily, I was also responsibie fbr
industziai hygiene and radiation safety.

Q. When you say safety inspector and related
safeiy matters, whét doeg that entaii just in terms of
the job?

A, Workplace/employee safety. Safety and
compliance.

0. And I think then you were working for the

operation in Montana, I believe it was Pegasus. What was

it?

A; Pegasus Gold.

Q. | Pegasus Gold. And that was also in safety
inspection and reclaﬁation? |

A, It was safety. 1 was safety director.

Q. - Okay. Whaﬁ are your duties in that capacity
for reclamation? | |

A, Reclamation was peimitting sites, basically
disturbance, as well as'environmenﬁal com?liance and
ieciamation, field reclamation, stabilization of
mine-disturbed areas and the closing of them.

0. And safefy inspection for that firm entailéd
the same sort of thing? |

A. Workplace/employee safety and compliance.

0. Then you started working for Battle Mountailn
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'in 1991; is that correct?

"A.  1992. September 3, 1992.

Q. All right. And can you =-- well, can yoﬁ
‘describe what your dutieS'wefe in the environmental
reclamation area? m

A, I was basicazlly responsible for environmeﬁtal
permitting, mine compliance with environméntal
regulatioﬁs, site reclamation and closure, active and
inactive mine operations.

o. Ana you continued to work for Baﬁtle Mountain
when they were acquired by Newmont. ;And what vyear wés
that? I'm sorry.

A. That woﬁld have been February 1, 2001!

Q. And what was your position then with -- did

you have any other positions with Battle Mountain priox

tc 2001 other than in the environmental arena'aﬁd
reclamation arena that you just described?

A. &I had; untii 1997, site responsibilities with
the Cépper‘Canyon and Coppér‘Basin mine opergtion$ in
Battle Mountain, Nevada.

In-1997} I azssumed the role as the director
for reclamation, closure, and eﬁvironmental compliance
for Battle Mountain. T worked out of the Battle Mountain
officé, although the.corporaté office was out of Houston.

I had responsibility for the Battle Mountain
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‘,operationé as well .as the Crown Jewel operations here in

Washington and the San Luis.operatioms'in Coleorado.

Q. And-you first starfed working with the
San Lgis'operation‘in Colorade in what year, then?

A, 1997.

Q. . And wﬁat was your official title concerning
that site, if there ﬁas one?

A, I didn't have a title.

Q. Okay. What were your respéngibilitieé
commencing in 12977

“A. " Site reclamation and compliance.

Q. Please describe what you mean by "site
réclamation."r |

A. _In 1996, San Luils site was closed.
October 1996, the mine operations ceased. November 1996,
the mill operations ceased. The mine entered closure,

and we had the obligation to take and reclaim the

: disturbed'mine property at the mine site.

C. When you talk about "reclaim the disturbed
mine site," coulid you describe what that generally
enﬁails? |

A. The'mine site is encompassed With three open
pits. Basically, one which was completely backfilled

prior to '1997. That would be the west -- the east pit.

The west pit and the pink gneiss pit were the pits that
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Page 12

were completed in 1996 and‘mined out. We had an
obligation to backfill those pits and to reclaim and
place topsoil, revegetate that pit surface.

There was three waste dumps that was waste
rock piles which were reguired to be sloped, topsoiled, .
and revegetated to stabilize thbse} And there was
additional work to be done remaining td reclaim the lined
tailings facility at the San Luis site.

Q. Aﬁd so when you talk about reclamation, from
a general‘sténdpoint, does that mean baéically filling in
the pit, putting in topsoill, révegeféting with some sort
of a grass? Is that what we mean by —

A. Yes, sir. o

o. ——rreclamation?

- The mine at Battle Mountain had commenced
mining in what year, sir? | |

A. 1989, from what Ilrecall.'

Q. | Were you involved with any of that process, -
the miiiing? |

: A{ No, sir.

Q. ‘Commencing in 19987, when ycu-were‘overseeing
the Battle Mountain site in Costilla County, who were you
working with at the site? o

A.l Ron Zumwalt.

-Q. And what was his position?
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Page 13

A. Ron would have been the project —-- site

2 project manager.

'Q. And how long was he in that capacity?

A. Probably 1996 —- 1895 to -- I can't speak

5 from before 1597,

Q. Okay.

A. In 1997. I think Ron retired December or

8 thereabouts in 2000, right before the Newmont-Battle

9 Mountain merger.

10

Q. Who was the -- after he retired, who was his

11 successor?

12

13
14
15
16
17
18

18

A. David Long.

o. And he stayed in that capacity for how long?
A, Approximately'three years.

Q And then his successor?

A. ~ Julio Madrid. |

o He started in 20022

A No. 2003-2004, thereabouts.

Q. And what's his position there? Project

20 manager?

21

22

A. That's right. He was site manager, yes.

Q. Generally, what does the site manager do at

23  that facility?

24

A. He has the obliéations for compliance and

25 oversight of site operations.
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0. When vou talk about compliance, whatlare the
various regulatory agencies that one deals with atlthe
Battle Mountain site in Costilla County?

‘A. Primarily the Colorado Division of -- now
I've got to remember. It used‘té‘be - Colorado;Division

of Mines, Reclamation and Safety.

Q. DRMS?
A, Yes, sir.
Q.. Do you work with Colorado Department of

- Health and Environment?

A. ‘Yés.

0. - What sort of things ére you working with them
on? |

A, . Basically, it wés an annual -- ér a monthly

compliance report, and basically annual or semiannual
cbmpliance audits that were conducted by them,
Basically, it's assisting them in coordinating activities-

with them. And that's for water treatment.

Q. What;s the natﬁre of’ your invdlvement.with
DRMS?

A. I have no ipvolvement with DMRS.

Q', No, I meaﬁ at the time. At the time, what'

was the nature of your involvement?
A. Basically, I had a site relationship with

them. I had permitting as well as compliance obligations
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with‘them.

Q. Could yoéu describe a little bit more what
thdse obligations are.

A, There was basically periodic reporting to be
conducted with thgm. There was, initially, guarterly
audits or quarterly inspections that was conducted by
them. There was.permitting that was done under a series
of technical revisions with relationship to the mine
site. | | |

Q. Do they still -- when you left thatrposition

in, what, two years ago?

A, Approximately a yedar ago..
Q. ‘ 2011?7
A. Yes.
Q. Were they still conducting quarterly
inspebtions? N
| A. No, not that I recall.
0. | What was their involvement at that point in
éime? |
A. - They still conducted periodic'inSpectidns'

that would be anywhere from semiannually to annually, if

I recall.
0. _What are they inspecting? Do you know?
A, “They are inspecting the mine facilities for

the closure status and stability.
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Q. What was the'ciosure étatus in 2011 with
them?

A. The‘west pit, pink gneiss pit had been
backfilled. The waste rock dumps and the waste rock

piles had been reclaimed. The tailings facility was

partially reclaimed. There was approximately still 20 or

25 acres of‘supernatant pond there, a storage pond. The
west pit water, water contained within the west pit, was
being activély pumped,'treatéd; gnd dischaﬁged.

Q. When you talk about the term "the west pit
has been backfilled,™ and I think you séid partially
reclaimed?

-A; Basically, it's been reclaimed. It's been
topsoiled. It was initiallylrevegetated. That
revegetation and topsoil was redisturbed in 1999, when
water was discovered leaking from the west pit, and &
water treatment ?lant was constructed on thé surface of
the west pit. | | |

0. So in terms of that being partially
reclaimed, that still is partially reclaimed, but a

portion of it has now been disturbed due to the 1999

leak?
A. - Yes. _
0. As a result of the 1999 leak?
A, | fes;
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Q. And so what percentage has been reclaimed and

what percentage is not reclaimed at the west pit?
| A. I would estimate two-thirds of it stiil
remainrtopsoiled and revegetated. A third of it had
ponds br a structure on them or roadways.

Q. Aﬁd the‘third that has the ponds on it,

that's what's subject to a series of wells in that area

. that pump to maintain water level?

A. Yes, sir.

0. Was the lined tailings facility reclaimed

prior to 19997

" A. It was partially reclaimed. Prior to 19997
Q. Yes. |
A. It was partially reclaimed. Excuse me.
Q. And when yvou say "it was ?artially

reclaimed,” how much of that had been revegetated?

AL 160 acres.
0. Out of a total of 2047

AL Out of a total of 193.
What about the remaining 33?-
A, That i1s _— 30 -~ 20 to 30 was part of a
storage pond that basically was managing water.
Q. And how long priof to 1999 had that storage
pénd been in existence, tb your‘knowledge?'

A, Since 1997.
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Q.l And how did it happen to become a storage
lpond in 19877

A. Basically, it Was a storage pbnd from 1989
forward, because process water from the mill operation
had to be deposited there, or was deposited there.

Q. You're somewhat familiar with what occurred

during the milling process beforehand?

A. I have a general understanding of the milling

process. I was not familiar with the San Luis milling
_operatién. R |

. All right. Do you have any understanding as
to what occurred with the San Luis operation in terms of -
the use of waters in that facility, the lined tailing
facility, as it relates to the mining?

A. I would have a general understanding. I
wouldn't have had a site -~ on-site observétion or |
on-site understanding.

Q. Can you tell ﬁe what your general
understanding is? |

A. . The milling process took in crushed ore from

the pit. It took and ground that ore in the mill to

- reduce it to a powder-fine type of substance, which was

then CIL leached. That's carbon in leach process. The

gold was recovered from it.

The tailings material would have been
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faken -- or the voidea material, the materizl the gold
was recovered from, would have been slurried to the
tailings facility. |

Q. There was a source of water, then, for the

water that was used for the slurry?

A Yes, sir.

Q And was that pumped?

Al That was pumped.

0. And then that tailings slurry down to the

lined tailing facility, and it is deposited down there in

the lined tailing f301llty, and that water then is
recirculated back to the mill?

A. I couldn't tell you. I wouldn't have been
there‘during the operation of that. I would imégiﬁe so,-
but I couldn't téil‘you.

Q. 'We had -- the reason I'm asking that
question, I had some information from arﬁransﬁript of a
hearing, permitting proceés in fronﬁ of the ~- I'believe'

it was the Mined Land Reclamation Board back in 1990'that

- talked in terms of that concept, but I'm really asklng

you what you know about that as much as --
A, I don't understand -+ T wasn't a-part of the
operatidn. |
Q. ‘Okay.

A. And I wouldn't have any experience with that.
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I don't know how they recovered their -- if they did or

how'they recovered the water.

0. But there is that recirculation céncept,
because I assume in milling, if you can go ahead and
recirculate;lthen you. can avoid additional pumping and
the cost?

A. - It's a conventional milling process.

Q. So conventional manufacfuring concept.

And when you're returning that watexlthensio

the mill site, you use it for what purposes? For slurry

purposes’?
A. For reagent and makeup purposes.
Q. So you can recirculate it through the system,

50 to speak?

A. ,Yes; sir.

0. It goes from the mill, the lined téilinqs
facility, back to the millé |

A. Yeah, it could have been. Like I said; I'm
not sure. I;m not sure-how‘they did that or if they did
that.

0. When you came there, I think we talked about
1999 -~ is that the yeaf you came there?

A. . Basically, I first visited ﬁhe San Luils
project in 1995A

Q. Okay.
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A. I became responsible -~ or became involved
with it in 1997.
0.  You were there for a visit in 1995 but were

responsible in 19977

A. - Yes, sir.

Q. So mining had ceased; cofrect?

A. Yes, sir.

Q. And what was being ——- was there any waters

being pumped and taken to the lined tailings facility in
19972

A; It wouldn't have been any water that was
being pumped‘from the pit facilities. The only water I
would -~ could recall that was pumped to the lined
tailings facility Would be water that was part of the

under-drain that reports from the-tailings facility to

- the downgradient pond. That water is collected and

recirculated back to the tailings facility.

Q. - Just so -=- can you descriﬁe-what the
under-drain is on that facility? -

A. 'That is a lined faciiity that's probably one
of the first; fhe very few lined facilities in the

country. And the moistufe that was in the ore,-you would

have water that got decanted in the pond.

You would have carried moisture through the

ore as well -- or through the tailings. That water, as
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it'typically went through the tailings, got éollected on
the liner below the tailings, along the‘subsurface of the
tailings. | |
That water would-have reported -- or does

report to a colleﬁtion pond downgradient of it, and that
water is then recirculated back up and dispésed of -~ or
deposited on the top of the tailings'facility.

Q. And the liner is -- what's the material in
that liner itself?

.A. T have no idea.

Q. Synthetic? It's a synthetic materiai;
though?
A. It's synthetic. Geomembrane from what I
undefstand; |
Q.. Okay. This underground drain sits on top of

it, the liner?
A. Yes.
Q. So that if the water -- as the tailings are

deposited and the waﬁer-percolates down to the liner,

there is a drain that takes it out to the collection.pbnd

area?

A. . That's right.
Q. - Okay. Once it goes to the collection pond,
which is below the lined tailings facility, it stays

there and then is pumped back into the lined tailings
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facility? :
A. That's right. That's paft of the reaéon for 3
- the pond. | E
Q. Okay. So for whatever reason, there was a ;
pond there dﬁring that 1995 to 1997 time frame?
A. Yes; sii. é
Q. And approximately how big of a poﬁd was it in §
terms of on the surface, the‘acﬁes? ?
A. I couldn't tell you. I don't recall. ;
Q. Roughly, Was it 25-30 acres? i
A. I wouldn't recall. ?
Q. . Was it more than five acres? E
A. I wouldn't recall. |
Q. It sounds like it was simply then just stored
there. There wés some water that was actually stored
there, and the only recirculation thén was occurring -
between the lined tailings facility and the collection ?
pon&? %
A. ‘That's'correét. That T know of. ;
Q. Then as we move forward, did that situation ?
change from 1997 forward until 201172 %
Al Yes, sir. ?
Q When did thét change? ;
A. _~If'I recall, summer 1999, %
0 All right. Is that when the spill conditions g
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deVelOpéd out of the.west pit?

A. | Yes, sir.

0. And tell me then how that changed the use of
therlined tailings facility.

A. Water from the west pitrwas puﬁped from tﬁe
pit to the tailings facility for use and disposal. I

won't say disposal. For use. Water management,

Q. For disposal aslppposed to any other purpose?
- AL Basically, disposal. For water management.
Q. For watet management -- in order to move it
away from -- to do something with it, place 1t there and

have it evaporate?

A'. | Yes, sir. That's correct.

Q. Okay. And.then that gets -- in 1985, when
you first saw that facility, was any part of the lined

tailings facility reclaimed/revegetated? Maybe I just

ought to say revegetated,

A. T wouldn't think so because mining operations
were still going on, but there were porticons of the San -
Luis mine site that were concurrently réciaimed starting
probably about 1993-1994. T doﬁ't know whether portions
of the tailings facility had been or not.

‘Q. SO-Qenerally, reclamation started at a very
eafiy stage on portions of the operation is what you're

saying?
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A, Yes, sir.

Q.

Page 25'%

But as we direct te the lined tailings

facility, when did it first become partially revegetated?

A,

There was reclamation that had been done

prior to 1997 when I got there. When it started, I

couldn't tell you.

Q.

From 1997 to 2011, was there increased

portions of the lined tailing facility revegetatéd?-

A, Yes, sir.

Q.

revegetated as of 20117

A.

And approximately how much had been

In 2011, I believe the pond area was

23 acres. Basically, the failings surface itself is

193 acres. So I would say approximately 170.

Q.

brought in?

A. Yes, sir.

.

basically during your tenure there?

A

Q.

. . Portions of it.

on the lined tailing facility?

‘A,

I wOuld imagine so, but I believe there was

And when that was revegetated, was topsoil
and when was —- was the topscil brought in

Was topéoil brought in prior to your tenure

reclamation -- I know there was reclamation done before I

got'there.
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Q. And when you talk about revegetation, what do
you mean by that temm?

A. Revegetation, it is the placement -- iﬁ‘s the
seeding and the fertilizing of the topsoii and basidally
fhe revegetation, the'establiéhment of a vegetative
growth with relationship to the-reclaimed or disturbed
area. |

Q. And is that usually the natural vegetative
growth in ﬁhe area?

A.. ' Therémare, naturally, studies done before the
mine site is disturbed that count basically those
vegetative species that are doéumented being there or
generally involved and included in a vegetation seed-ﬁix
so that ycu‘ré reclaiming with native vegetation.

I would imaginé there were alsoc -- I don't

recall. T would imagine there were also introduced

- specles, which are not native species, but species that

prdvide a rooting and a stabilization for the
emergence —-— of aé the site is initially reciaimed,
initially revegetated.

Q. - Is that a DRMS requirement as to what
constitutes appropriate revegetation?

‘A, Yes, sir.

Q. -&'And ié'the concept that's involved you try to

simulate as much as possible the native vegetation that
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1 existed prior to.disturbance?
2 A. The native vegetafiqn, the density, the 4
3 diversity of the vegetation, and the stability of the
4 soil. N |

- 5 Q. What do you mean by "stability"?

6 A, Basically, if you don't revegetate tépsoil,

MR O A R B R R S MO MR T

7 -during storm events it has a tendency to erode. So
8 you're stabilizing the érosion of tﬁe topsoil. - E
9 0. When ydu are filling in a pit such as the

10 lined tailing facility, is there & means of filling that

11 in to provide stability --

BTG I SN B A e (T S e s e R

12 A Could you repeat -—

13 Q. ~~ in and of itsélf so it deesn't sink, so to

14  speak?

LA SRR A SRR

15 - A, Could you repeéﬁ that? Because you mentioned

16 pit and lined tailings facility together.

Iy P B R e

17 Q. I'm sorry. Let me repeat it.

18 : ~ Concerning the lined tailing facility, as an i

e

19 example, does one want to make sure that there is no

20 subsidence of the scoil?

AL D U R TR P AT

21 In other words, the fill material is

R

22  compacted and presented in such a way that it -- after
23 reclamation, the appearance simulates as much -as possible

24 the appearance before there was a disturbance? :
' : : :
25 A. That lined tailings facility or a tailings :
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facility is never going to simulate what the surface was
pricr. There is a volume of material that was placed in

there, so it went from a void condition to a fill

condition.

With réspect to the Subsidence, that's the
reason why the liner —-- the collection system is there;
that is, you're continuously trfing to dewater that
material so it stabilizes it.

G. | Ideaily, doﬁ‘t you want to have that

dewatered prior to putting in £ill material?

A. Not necessarily.
0. Why is that?
A. You want to minimize the amount of water

there, but you don't have to take and actually comp -- or
completely dewater it. |

We've had facilities where we've takeﬁ
advance fill over watexr itself. You don't-want to -— we
prefer not to take and try to béckfili‘in a pond. But if
fou've got a dry beach, as that facility starts to-dry-
up, you will advance your topsoil over the top of it.

Q. . In a perfect world, you like tc have as
little moisture as possible underneath it,_wouldn't you,
from a stability'sténdpoint? | f

A, | It's alwaysra benefit.

Q. Is the purpose of that ~- what 1is that-‘
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purpose of.the underground-drain?

A. .That isrto drain water. Basically, the
purpose of the‘lingr was to preclude the process solution
to move out into the natural environment. That drain is.
to take and collect that pefcolatiﬁg water that's in the
tailings facility so that you don't develop a hﬁdraulic
head on the liner.

| Q. Why do you not -- want to avoid having a
hydraulic head‘on the 1inér?

A. It providés a leakage component or exposure.

Wouid you mind if‘I get a cup of coffee?
MR. MCCLURE: Please do. If you need to;
take a break, we can do:thaﬁ, too. |
| (Recess from 9:37 a.m. to 9:45 a.m.)

Q. (By Mr. McClure) I didn't ask you what your
duties are here in Washington. Could you tell me whaﬁ
you're doing in that capaéity‘in Washington?

A. I am the project manager for a'uranium mine
and mill site he;e in Washington, Ford, Washington, Jjust
outside of Wellpinit, Washington. | a |
| And also I'm responsible for mihe operations,
reclémation, closure operation in Grass Valley,
Califérnia; and Battle Mountain, Nevada.

Q. - When did you leave yourrposition as being -

having any control over the Costilla County Battle
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Mcuntain operation?
A. Approximately November 2011.

Q. And you have no further responsibilities with

-that coperation?

A. No, sir.

Q. You were talking about the spill that
occurred in I think you sazid it was in 1999 in the west
pit érea‘into the Ric Seco.

Can you tell me what occurred from your
understaﬁding as to thaf event?

A. As mentioned, in 1997, when I became involved
in San Luils, we were backfilling the west pit. The west

pit, during mine operations, was a wet pit. Bésically,

it had mined below the water table, groundwater table.

When we ceased mine operations, we just

continued pumping water out of that pit so we could keep

. it dry. Of course, the water, once we stopped pumping,

recovered and étarted inundating'bagk into.the pit
filling it up. ‘ o

We had an ébligation by permit to backfill
that pit. We backfilled it with waste rock that we took
out of it.

In approximately fail of 1998, . we diécoﬁered
groundwater in one of the wells a&joining it. One of the

monitoring'wells had elevated TDS, total dissolved
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sclvents.

In subseguent investigation of that that
we're required to do with DMRS permit, we did an
investigation from the well installation aspect as well
as from the field inspection and discovered water that
had been recovered into the west pit inundating that
waste rock, had taken and fioﬁed out of the west pit into
the. Rito Seco. And that would have been what you're
terming as the leak. Wé discovered that, I want to say,
the end of October, early November 13998.

Q. Could you determine or did you beccme aware -

of how that leak occurred? ‘Thé source problem.

A. We became aware of the source problem, yes.
Q. And what was that source problem?
A.  That was the water that was contained within

the west pit that was inundaiing back into the pit or
recharging the groundwater téble within the pit. |
Q.  And this was an upward leakagé into the weét
pit from the groundwater table?
A. This would have been basiéally groundwater

that would have recovered that naturally fed into that

area. That area would have been what they termed as

Precambrian gneiss bedrock; which was the host material
for the pit, for the mineralization.

A portien of that was mined out when they
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mined it. We backfilled it and created a void. And when
the water recovered, it basically recovered into that
void, eventually gettin§ to an elevation which it could
outflow from the,pif into the Rito Secc alluvium and on
into the Rito Seco stream. |

Q. And this was acontinuél fiow up into the

west pit of this groundwater?

A. Yes.

Q. Continual upward flow?

A. - It was a continued upward flow.

Q. And did you have any understanding as to

whether or not this was as a résult of what they call

piercing the green clay layer?

A, Yes, sir.
Q. - And what do you understand was the issue?
A. Greern clay layer was a confining aquitard.

Basically, water beneath that green clay layer-was
confined. It was not basically providing sup?ly to the
upper layer. | |

| When they mined thxough the Rito SecQ
alluvium, which was'the surface material, through the
aquifard into that pihk gneliss, itrwouzd have acted as =a
Safety relief to the g;oundwater system.

Therefore, they took that retardant or that

aquitard out of the system; therefore, the water

32

ERITTI (v AP Y

AN RS S Enn p S R

Te

TR B A

e o

e

e

Bt sty

=i b T

B AT

gty T

bery M A TR R T

T Y] M e S O T E T CI T St ey oo



14

11

iz

13

14

15

16
17
18
19
20
21
22
23
24

25

s A B )

Page 33

recovered higher than what it originally had been
pre-mining conditions.

Q. Was this something that could have been
prevented during the mining operation or was this as a
.natufél consequence of the way théf the mihing occurred?

A. , I think the only way to prevent it is not to
have a mine.

Q. Ckay. . There were certain‘steps then taken
after that in working with DRMS and CDPHE.

Can you tell me what those steps were with

" DRMS to remedy that situation?

A. After the water was discovered, there was an
obligation to do an investigation. Report to DRMS the
condition, initiate anrinvestigation.

_A There was approximately 30 wells put in'
during the latter portion of 1998 and early 1999 to
better understand and characterize what the groundwater
conditions were.

' Like I said, that was first détermined by
elevated total dissolved solids that was observed in Well
M-11R, which those wells were put in -- there was a plan
initiated in a technical revision, Technicai Revision 2%,
that-was conducted with DMRS to address the situation.

There were dewatering wells that was put in

" to extract water from the west pit, to lower the
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groundwater level within the pit. And originally, the
water management of that water was‘done through a forced
evaporation system, mechanical evapérators.

August 28;-1999, Battle Mountain received a
cease and desist order from the Colorado Division -- or
Colorado Department of Public Health and Environment.
They immediately initiated installation of the water
treatment plant, an interim water treatment plant. We,:
were in the pfocessqu designing a plant ét that time.

That interim plant was mobilized“and made
available for operation by the'firstrweek‘of Séptember.
We began operation of that I believe late September,
early Octpbex of 1999. |

That treatment plant freated water thét was

being pumped from the west pit or that was being pumped

‘back from seeps along the Rito Seco. That operated

- through the winter of 1999.

'Spring of 2000, a new water treatment plant,
the treatment plant that is currently operating at the

San Luis site or was as of November of 2011, was taken --

or commissioned and initiated operation.

That, basically, operation was to reduce the
level -- to reduce and maintain the level of groundwater
within the west pit such that it was below the level in

which it would flow out into the ‘Rito Seco alluvium and
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inte the Rito 3eco.

Q. Is that pursuant to the DRMS permitting

~ process, CDPHE, or both?

A. Both,
MR. WITWER: Object to the form.
Q. (By'Mr. McClure)‘ And that; iﬁ,fact,:then-
becomes a process of maintainiﬁg a certain water level in
the west pit which maintains water quality? |

A. Yeah, ‘it maintains water -- it basically

establishes a level in the west pit which mainhtains

hydraulic control such that water does not flow from the
west pit into the surrounding groundwater. It
establishes an elevation of 8580, if I recall right,
within the west pit.
T o And by maintaining that elevation of 8580,
you reverse that ?ropensity fér that water to flow into
the Rito Seco?

A That's correct.

Q. And that also has a dual pﬁrpose.- By

maintaining that certain level, it also maintains a

certain level of water quality that you attempt to

achieve?
A. E That®s correct.
Q. and tell me about that latter concept. What

is that, what'you're attempting to achieve?
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A. As T meﬁtioned earlier, Battle Mountailn had
an obligation to backfill the west pit under the
reclamation permit. It backfilled that with waste rock

from the mine operations that contained both oxidized as

- well as sulfide-bearing waste rock.

By maintaining that level, it keeps the level
Vof watef within ﬁhe ﬁest pit such that it does not
fluctuate and it doesn’t allow waste rock that has
‘sulfides, sulfide,mineralization to oxidize and
ultimately to take and release sulfates and metal
concenfrations. |
Q. The water guality in the west pit was

generally high on certain constituents, I think fluoride,

magnesium, TDS. Are those —-- is that correct?

A. No.

Q. - Okay.. Tell me what was high.

A. It was high in TDS, sulfate, manganese, and
fluoride. | |

Q.l _ And when you say "high," it exceeded

acceptable standards of what? Drinking standards or what

standards?

AL It exceeded the‘stream standards for the Rito
Secoi _ |

Q. .. That was true in 1997. Did that change over

time as to any of those constituents?
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1 A, Yes,‘sir.
2 Q.. Tell me how that changed. _i
3 A. By taking and pumping the water level to a g

4 steady-state level, elevation within the pit. Like I

5 said, that 8580, just approximately 8579 when I was

ST R A U e L E

6 operating it, that maintained a steady chemistry. It

FHIET R

7 maintained the removal of water, the removal of a
8 constituent loading from the water, that's sulfates, .
9 fluoride, manganese, sulfates makihg up a good pertion of

10 the TDS.

R T D ot

11 By extracting. that, tréating it, and moving

12 it from the pit, it reduced the manganese,. fluoride, and

TRA ST T e

13 sulfate to what was determined to be pre-mining

TS T

14 conditions. That's what the guality of the groundwater

15 was prior to mine disturbance.

16 Q. And when you talk about reduced it to

L AT TR I N C R B LT

17 pre-mining conditions, describe what you mean by
18 "pre-mining conditions” a-bit more. You've stated it a
19  1little bit, but I just want a better understanding.

20 . A, Prior to mining, groundﬁater in the upper

LI s ST LR AT L Fh

21 bedrock area of the Rito Seco hydrology, groundwater

22 hydrology would have had a speﬁific chemistry. _ !

ini

23 | The water that's in the west pit as of

24 probably 2008 on mimicked what the water was prior to

L A HI D B RO RS

25 being a pit there and what the water quality was prior to ;
‘ ' ' i
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the mining operation.
Q. Is the water quality in 2008 such that you

could discharge it directly toc the Rito Seco?

A. No, sir.
Q. . Was that true when you left in 20117
Al Yes, sir.
‘Q. Tell me why.it cannot be discharged.

MR! WITWER: For the record, I want to
put on what is really a continuing objection as to the
legal relevance of the issues related t¢ wéter gquality
that arelnot related to the quality of the replacement
water in this pending augmentation plan case and/or
related to existing‘provisions in the existing
augmentation plan decrees at Battle Mountain. 

If yéu remember the queétion -

A. Can you repéat the question, pleasé?_i

Q. (By Mr. McClure) I think I said -~ I believe
I said: In 2011, can you discharge that water directly
to the Rito Seco. 2And I think you said no, and I asked
you'why not.

A. Water chemistry reflects what the gréundwater
background is, which is differeht from what the surface
water étandards are. And the background does not take --
would not be acceptable as a discharge to the surface

waters itself. Concentrations are higher in the

L Y T R~ e el T Tl T o A L s s e ey 3 ook 3 2 4o VAT S TS T TS TN T4 D Sl KT iy 0 e T o o P 2 A D T o £ (A S ke o s

et

QT e s e S

PR SR TS SR

T RIS

AR P H o L

PRI b

PO AR R

A T T T P G T e RS T et

EEOERS

ni

FRIEE AN



SR

Page 39

R ARt

1 background than it is in the surface water standards

FARET

2 established by the State of Colorado.

AT AT

3 Q. And that's for TDS, sulfate, manganese, and :
4 fluoride®? i
5 A, For =-=- without looking at information, I

6 would say for sulifate. I cannot speak to TDS. Manganese

BENZ IS AR S R I o TR R R s e i B

7 and fluoride.would be elevated.

8 0. Unacceptable when you say "elevated"? %

9 A; | Yes, sir. | g
10 Q. So at least three cut of those four? %
11 A. from what T recall. i
12 Q. ALl four? é
13 A.  No. Three out of the four. §
14 0. And which one is at acceptabie_levelsé %
15 A Sulfate. é
16 a. Is this reguiring to tie into Battle. ;

D

17 Mountain's compliance reguirements with CDPHE then on its

Tt

18 discharge permit concerning the water treatment facility é
19 ih any manner? 'E
20. AL . I'm not sure 1 understood -~ ‘s
21 ' Q. Thét's probably a fair queétion. g
22 Is this one of the reasons or a primary

23 reason that that water is needed to be treated at the

R T T e T T TN

24 water treatment facility because of these elevated levels

25 of these constituents?

s
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1 A. That's correct.

AT R R TR RN

2 ' Q. And this is required pursuant to that CDPHE

3 discharge permit?

IR T TG Ty

4 MR. WITWER: Object. <Calls for a legal

5 conclusion.

T e A L TR S T

-6 A, Yes, sir.

7 0. (By Mr. McClure} Is there anything to

T IR AT AT PR

8 indicate that that situation may change in the future

HIEERIR

S from the current state of the knowledge, knowledge you
10 had when you left in 20117

11 MR, WITWER: . Object to the form. -

e R R M e

12 A. I think the chemistry could change for some

HEEI ey

13 constituents, but I think others are in a steady-state

SR

14 condition and might not change. T don't know what

T IERE A

15 happened since November 2011.

3t e

16 Q. (By Mr. McClure) Okay. Which ones are in a

17 steady state, based upon vour understanding?

‘18 MR. WITWER: Object to the form. | |
19 A. I would believe fluoride and likely - é
20 manganese. : : ;
21 VQ. | (By Mr. McClure) Okay. When wé talk about %
22, pre~ﬁining water‘qualiiy conditions, is there a change in é

23 that pre-mining -- a change in post-mining gquality due to
24 the mining activities themselves?

25 : Specifically what‘I'm talking about is at.

s e T e e ]
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such time as they pierce that green clay layer.

MR. WITWER: Object to the form.

A. I don't believe -- I think piercing the green

clay layer changed hydraulic conditions, not water
quaiity conditions.

0. (By Mr. McClure)} Do you know that for sure?

A, That would be my opinion, my assumption.
Q. Okay. 1I'm going to refer you Lo an expert

witness report in this case by Mr. Scott Mefford of
AugustVZO, 201é, and I'm just going to read to you a
quoted section in his report from the report in which he
refers to the TR-15 response plan.

Let me just -- it says[ ﬁuote,‘“Prior to
mining, the sitemspecific hydraulic connection between
the Santa Fe formation and the Precambrian bedrock was
believed to be minimal dﬁe to a confining green clay.
faulf zone which generally separated the Santa Fe from
the Precambrian rock.

"The hydraulic separétiom between the

Santa Fe and the Precambrian rock was demonstrated by

distinctly different potentiometric suﬁface elevations in

the Precambrian rock from the Santa Fe.
"With the initiation of mining, the green
clay separating the Santa Fe from the Precambrian rock -

was removed in the west pit area. In fact, during. the
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miniﬁg process, the entire ground flow system throughout
the west pit was interrupted.”

Then it goes on and says, "Historically, the
west pit area contained two aquiferé of distinct
chemistry, one on the Santa Fe and one on the Precambrian
rock. Mining the Westkpit has resulted in one composite
aqﬁifer that receives water from two up-gradient aquifers
of distinctly different water ﬁuaiity.'

"In additicon, the porosity and p@rmeability
in the west pit is-distinctly different théﬁ the
pre-mining condition. These factors result in a new flow
regime and a new mixing ratio of waters." End of guote.

Based upon what appears in his report, does

that change your opinion at all?

A. No, sir.
_ Q. _ No, sir?

A No, sir.

Q.‘ I'm sorry., "Yes, sir" or "no, sir™?

A, No, sir.

Q. - Okay. And why is that?

A, Because it isn't the aguitard or the green

ciay hydraulic barrier that altered the chemistry within
‘the pit.
. It was what, in fact?

A, It was the placement of waste rock
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backfilling the pit. '

ST ER R R e T

c. And that waste rock -- and why is the waste

rock the key component?

AR RINT ARAT R AR L

A, Because the waste rock contained sulfide or
reduced mineral constituents. And once they were

oxidized, they were allowed to be able to release

R TR A TERZ L RIS TR A LA AL ER T W]

mineralization and sulfates from them that wouldn't hawve

T o

been present and available pre-mining.

Q. ~ Let me back up to a series of guestions we

JLIRB ATy i Tyt

Qere visiting about_beforé the break.

- When you first commenced your duties with the
Costilla County Battle Mountain operation, hOW-would you
describe your duties in terms of nanaging the lined

tailings facility?

T R T BT T M T G HE T g | A s

A. When I commenced my involvement there, I

: STTHN LS

wouldn't have had any duties with the lined tailings

facility. ,
Q. Did yoﬁ assume those duties at some point in 2
time? | - | S g
‘A.' Over time, vyes. : %

Q. How would you'de$cribe your duties as it

R

relates to that facility?

A. '~ They would have developed with relationship

PP PR T e T

to the management of water from the west pit and from the

water treatment plant.
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Q. So there is a certain amount of water
annually generated that needs to be disposed of in some

fashion from that west pit operation. Is that a fair

statement?
A, That's correct.

Q. Is that -- do you have a rough figure as to
what that is oﬁ an annual basis?_ |
MR. WITWER: Object to the fo#m.
A. I don't feéall.
Q. (By Mr. McClure) Around 300 acre-feet per
year? Eé that a fair statement?
MR. WITWER: Same objection.
A. I wouid nqt believe so. |
| " MR, MCCLQRE: z"ll come back to that, -but
let me ask you this.

Well, mavybe I won't. Excuse me. Off the

record.

{Discussion off the record;)
{Exhipit No. 4 marked for
idéntification.)
Q. {(By Mr. McClure)- Let me hand you Exhibit 4
and ask if you can identify thatrdocument - or series of

documents, excuse me?
And I will represent to you that it appears

to be annual reports on the Battle Mountain Costilla
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County operation commencing with 2003 through --
A, Yes, sir.
0. -~ 2011, submitted by you to Wayne Williams

from the Department of Natural Resources, and I think at

the end, it was Julio Madrid.

Are you familiar with that geﬁeral reporting?
A, Yes; sir.
Q. Can you tell me what those document§ reflect?
MR. WITWER: I'd just like to clarify,
for tﬁe record, John, that it appears to me that.Mi. Lyle
signed oﬁé of these reports and that Mr. Madrid signéd
the remaindgr.
| MR. MCCLURE: Okay. I guess they are
what they are; I didn't ~- yes, yoﬁ’re correct; Jim.
0. (By Mr. McCluré} Can you generally deséribe
what the purpose‘of‘that report is? |

Al It's the annual accounting of water

‘withdrawals and augmentation accounting to the State of

Colorado.

Q. And-why are those reports :equired?

A.  It's part of the decree, water decree.

Q.l And is that that 89CW57 deéree?

A. Is that the 2003 —- |

Q. Lock at the first parégraph of the repért.

A. Yes, sir.’
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. Then. that is annual accounting as to how
these west pit waters have been managed for each of the
years in question?

A. I can speak through the years in which I was
involved. It would be the west pit water as well as
other water accéunting pertaining to the mine site.

Q. On the first report, which is December 9,
2003, that's your signature on that report?

‘A. Yes, sir.

c. Does that show the annual amount of water,
that report, the annual amount of water that was dealt
with in the west pit area for 20037

| A. Yes, sir. |

Q. Can you show me where thatlis on the report

or what that number is? |
MR. WITWER: Object to the form.

A. Table 2 is -- Table 1 is extraction of water

and augmentation water from associated wells.
Table 2lis water that has been_treated and
discharged as well as water that's been augmented.
| 0. (By Mr. McClure) This report deals with both
wateré in the west pit area as well as what's been
referred —--— or what is referréd to as the farm well,
which I assume is the well in fhe Trinchera area?

A, Yes, sir.
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Q. So 1f we wére going to look for 2003 and
determiné how much water was pumped out of the west pit
‘area, that would be that 404.666 number?

A. That is the number that wouldrhave‘been
pumped for 2003 in Table 5, yes, sir.

Q. And then of tﬂat sum, 363.01 acre-feet were
delivered to the water treatment facility, is that
correct, in Table 27

A. That's correct.

MR. WITWER: I'm sorry, John, to

Jinterrupt, but can we get one clarification? Because I

think we'll 811 agree on it.

MR. McCLURE: Sure.

MR. WITWER:- That this is a report, the
first page is dated December of 2003, and I think elither

you or Mr. Lyle just referred to the information

- contained in the report as applving to 2003, but I think

that’s the water -- so-called water year 2003, which is
not the same as the calendar year. And it may be useful
to clarify that.
MR, McCLURE: Sure. That's fine. I
think it's a good point. Thank you.
Q. {By Mr. McClure} Can you ciarify what is the

water vear for 2003 if that differs from the calendar

year 20037
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A, I believe the water year in Colorado is from
November of the year to October of the following year;
| MR. McCLURE: Okay.
MR. WITWER: Thank you.

Q. (By Mr. McClilure} And then on Table 2, we

- have a number of 75.99 for Rito Seco augmentation.

What is meant by that?

A, “That is replacementlwater, augmentation water
to make up for depletions to the system associated with
water that -- basically associated with the water that
was pumped to the water treatment plant versus the water
that was discharged.

And that would include depletions associated

- with water that's transferred to the tailings facility,

as well as water that would have been lost in the
treatment process. |

Q. Okay. ‘So that would include both water sent
to the lined tailings facility plus water that's consumed
in the treatment process itself? |

A; . That's right._'

Q. Is there an evaporation concept included in

MR. WITWER: Object to the form.
A. From what perspective?

. (By Mr. McClure} From the perspective that

-
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waters are sent to the lined tailings_facility‘for
purposes of evaporation.

A, No, sir.

Q. Tell me then what you mean -- tell me what
evaporation concept means to you in termskof ——

A, Basically, the augmentation would account for
100 perbent consumption of the water that was sent to the

lined tailirngs facility.

Q. 106 percent that has to be replaced; correct?
A. That's right.
0. Okay. I guess then my guestion: Is there a

separate evaporation concept shown anywhere in this
'feport -
A.  Not that I --

Q. -— 380 1f we want to know how much was

evaporated for that 2003 period, we would not be able to

see that on this report; correct?

A. Ilbelieve that is correct.

Q. Ckay. Would we’be able to see that‘on any
other report that's kept by -- that you kept while you

were working for Battle Mountain?

A, I don't recall.
Q. itfs possible?
A. It's possible, but I can't think of which it

would be or what it would be.

EitEiS i E e

MR R R R

STt S, T IV T

THEIGE

it

I N R A B e T e HR S T

RETPRCE HAL

ez

SEpo EL a1y e

AR

L RLTTR TS TR

AT

o T T o

DRI TR AL L 1

e e S o Y T g B T e LT T S T s M T A Py o H T3 P W T e Bl Y e o R e M e S T T e S s it s p Dbt 2 s o |



Page 50 |

HHHUTE R IR OTH

1 0. If we've got, for this 2003 period, 75.99

FEHuTs

2 acre-feet delivered for Rito Seco augmentation, can you
3 tell me how much of that 75.99 was sent to the lined

4 tailings facility?

QoI E ThOs # P TR B R B LT

5 . MR. WITWER: Object to the form.

BT

ST S O R T

6 4 A.  The amount that would have been sent to the
7 lined tailings facility from the water treatment plant

8 would have been the difference between groundwater

PR it

9 - pumpihg, 404,666 acre-feet, and I would believe 363.01, T

DT O

10  think, without looking at this and studying it closer.

oL

T REInTEn e

11 0. {(By Mr. McClure) Okay. Let me ask you if
12 there are two components of waters delivered to the lined g
i3 tailing facility on any period. Ana for this'period, it -

14 was the 2003 period that would constitute, A, brine from
.15 the water treatment facility, and B, waters delivered. 3

1o directly to the lined tailing facility for disposal

FEE e T s

17 purposes from the west pit area?

e

18 A. I would believe so. Periodically throughout :
19 them. ' ;
20 Q. Can we —-- can you segregate those two numbers

21  out in this report?

22 , MR. WITWER: Object to the form.

PR WL CR T R S S B HT R T A )

23 A. I don't see that. And the thing that causeé‘

24 me hesitancy, Mr. McClure, is, with regards to the
: . o . 4
25 augmentation responsibility associated with Battle ]
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.~ Mountain, you have responsibility to take and augment for

extra&tibns from the west pit system.

You also have a 4.28 acre-foot obligation
duriﬁg the winter months to augment from the tailings
facility being constructed in the upper waters of the
drainage.

| And from what I recall, T bélieve the 75.99
acre—foot augméntation volume also includes six months of
4.28 acre-feet to account for the tailings facility
requirement. So I would think that would be 75.99
acre~feet of total augmentation from the ranch well to
ma%e the stream whole, minus the six months of 4.28.

C. Let me go back to that.  That's a little
confusing. 8ix months of 4.28 is 4.23 per month?

A. Yes, sir.

Q. And you're saying you take six times 4.28,

which is six months, and that was inciuded in this 75.997

A. I believe so:
0. Do you know that for sure?
A. I know there is an augmentation for 4.28 that

has o be made, and that would be made subseguently from

November through April of each month -- or each year.
Q. And tell me -——
A. That was an obligation under the decree.

Q. So it's an obligation under the decree.
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That's not water that's stored-in_the lined tailings
facility, obviously?

CA. That is water. that's divérted and céptured by
peing —- the lined tailings facility being the headwaterg
of that drainage. That is watér that would have been
depleted from the system. Welhave an cbligation to make

the system whole for that installation of that tailings

facility.
0. Qkay. How do you replace that cobligation?
A. Basibally, replace it with augmentaticon water

from the ranch well as augmentation water.
Q. . So that is simply a number that's generated

on a monthly basis'——

A, Yes.

Q. | -— and then is replaced?

A. Yes.

Q. Ckay. So if thaf's refiected in that 75.9?7

number, which is roughly --

A. 27 acre—-feet.

Q. == 27 acre~-feet comes off of there?
A. That's correct.
Q. So if we were tryihg to look at that number

and determine how much had beén sent to the lined
tailings facility-through the west pit waters or the

brine from the treatment facility, we would subtract off

B

73 E T FEFH ETE TR HT T (R e B

AT GRS STF

OIS

b4

I D T e G

riyin

st

TN I

it Ter st Erad Mk k4 i

STt

P BTN e e T T s e R

ST GHIN TR R TR b

AT e

v

B TRAEATAH T HEREFTAT

pyTETE—

O

e A e 0 e b By e o T Tk e T e Ia e e b o e e Sl T e



b
<o

12
13
14
15
16
17
18
19
20
-21
| 22
23
24
25

. , ‘ Page 53 |
that 27 from the 75.997

MR. WITWER: Object to the form.
A. Can I explain something?
0. (By Mr. McClure] Sure. Well, first, tell me

am I correct .or not, and then give your explanation.

'A. Repeat 1t, please.
O. ' I1f we wanted to determine how much was sent
from the brine -- how much of the brine was sent from the

treatment plant plus how much water was delivered from
the west pit both to the lined taiiings facilityf the
mathématical calcﬁlation would_be tc take the 75.99 and
subtract off 27 acre—feét?

MR. WITWER: - Object to the form.

A. I believe so.
Q.  (By Mr. McClure) Okay.
A. If you would take a look at page 2, Table 3,

yoﬁ will see November through April there is a tailing -
facility augmentation of 4.28 écre—feet that is reported
there on a monthly basis. | -

| 0. - Right. But just in terms of the raw math,

that still works, what we talked about?

A, Yes.
0. Okay.
A The most accurate way to account for that

would be to take the mine facilities groundwater
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1 extractions that were delivered to the west pit water

e R R

T

2 treatment plant for treatment. And basically, that would
3 be water that would have come from the west pit wells, as

4 well as from the groundwater wells M-32 and M-33. And

HO RPN EE T RIS ey

5  basically, that is your input to the water treatment
6 plant.

7 Subtract what the water treatment plant

Oos H s T e e e T T R Rt S A A )

8 treated for the month, which I don't believe is accounted

S IR snasT

9 for on this reporting., That is the water that is

ST H R

10 replaced through the system, the_difference that was due

i1 .te take and go in is an augmentation purpose.

EHEHT

12 7 And the water that would have been

ERITEU

| 13 transferred to the west pit would be the difference

14 - between the influent volume and the extraction volume -—-

SEENIE N C s T

A

15 or the discharge volume, if that makes sense, sir.
16 Q. I thirnk so. I'11l just go back and clarify

17 one matter. M-32 and M-33 are both west pit wells?

LTS e T P e b [

18 B. No,‘sir.

19 Q. Recapture-weils? é
20 A, They are Rito Seco alluvial capture we;ls, f
21 - Q. Describe what a Rito Seco alluvial recapture .

22 well is, 1f you could, please.

23 A. 1998 and 1999 made mention of water basically

FERIR LA JAA 18 GTa A ALY LIASTRITEL

24 had hydraulically rebounded in the west pit, overflowed

25 ° from the west pit into the Rito Seco. It would have
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overfliowed froﬁ the wést pit into the Rito Secc alluvium,
which ultimately made passage to the Rito Seco Creek.
M-32 and M-33 are wells in that Rité Secé
aliuvium that are captuzing and removing contaminated.
-water that is.obligated under CDPHE as well as DMRS to be
recovered and to ﬁaintain a hydraulic gradient with those
wells to recapture those contaminants that outflow from
the west pit.
(Exhibit No. 5 marked for
identification.])

Q. 7' (By Mr, McClure} Let me hand you Exhibit 5.
This is a report -- or a map, a depiction that was
prepared by Mr. Brﬁce Lytle on behalf of Battle Mountain
and purports to depict this west pit-areaQ

| De ycu see that M-32 and M-33 on that?

A. Yes, sir.

Q. | And those are outside the west pit area but
in the Rito Seco alluvium; is that correct? |

A. That's corréct.

Q. All right. And then theré are four west pit
weils that pump in the wesf pit area itself?

| MR. WITWER: Object to the form.

C. (By Mr. McClure) Or in a pcéition tg pump in

the west pit area itself?

A. That's‘corredt.
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GrrsTt

1 Q. Okay. What are those -- what's the numbers
Z of those four west pit wells?

3 A. West pit wells that are normally pumped or in

I U T Y B e S T

4 a position to pump, BF-4 and BF-5R are the primary wells.

5 BF-5R 1is the primary well. You have BF-3 as well as

L e

HASs T (R AREAL

6 BF-1. That stands for backfill pump -- or well. You

7 have a subseduent other well, BF-6, that you could pump

O

g . from.

TR A

2 c. And the ones that when you talk about a

T

Yo

10 primary well, that BF~5R} is that the one that's pumped
11 on an annual basis?
12 A. That is the one that is pumped pretty well

13 continuously.

O CrE s e R

14 Q. And BF-4, is that true, also?
15 A.- No, sir. | 5
16 0. Okay. BF-5R means that it was a replacement i

T3t

17 well at some point in time?

18 A, That's correct.

19 - Q. And that's been pumped continuously since

T AT CIeee e B L A H S TUFL

20 inception?

TR S T R O R I T Y P T

21 A Since the installation.
22 MR. WITWER: Object to the form.
23 Q. (By Mr. McClure) Okay. And what about BF-4?

24 How long was it pumped?

25 A. ~ BF-4 is pumped intermittently. It's pumped

TP
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primarily on seasonal conditions, which>the extraction
wells in the west pit have a limitation of 200 gallons
per minuﬁe. -

So in order to keep-that water level at B579
or the approximate range in which they're trying to
operéte the pit, if it exceeds 200 gallons a minute, they
will take and b:ing the BF-4 into operation to make up
that additional water. |

0. Okay. And the other BF wells besides BF-5R

BF-4 are pumped then when?

A. -Vexry, very seldom.

Q. " Okay. Same limitation concept?

A. . Yes.

Q. If it gets to be greater than 200 gallons per

minute, do you have to move to another well?

A. If —- I don't recall. I believe the

r

sequencing the wells that I recall is we would have

‘pumped BF 5R as a prlmary well, BF-4 as the secondary

- well. A tertlary well would be BF- 3

I don't even believe BF-1 or BF 6 have pump

fac1llt1es that pump ~—7a production pump 1nstallatlon in

them. I believe they were just equipped with a

monitoring pump.

Q. When was the replacement well installed,

reflected by BF-5R?
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A. I don't recall the approximate time. I
believe it was early on in the dewatering. I want to say

it would have been early 2000s. 2001-2002.

Q. Thank you. Going back to your Exhibit No. 4,

where you've got, on page 2,'M—32 and M-33 being pumped
in 2003, why were those being pumped in 2003? |

A, 'Because we had an obligation tb:pump-them.

Q.  And that was -- youfré actually reéovering'
waters that had escaped the west pit area during that
period of tiﬁe? |

A.‘ Yes, sir. There is an obligation to CDPHE to
maintain the water level.

Q. Let me go to.the November 15, 2011, report.
It also reflects ~- I'1ll wait fill you get there.

| It.reflects, on page 2, that M-32 and M-33

are being pumped during that 2011 time period; is that

correct?
A. That's correct.
Q. Have they continually been pumped, M-32 and

Mw33, from 2003 through 2011, generally?

MR. WITWER: Obkject to the form.

- A, Yes,.
Q. {By Mr. McClure) Okay. Is there a physical
.reason -- -is that because -- is there a physical reason

that that's occurring?
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MR. WITWER: Object to the form.

| Q. (By Mr., McClure}) You wanﬁ to keep any

'Contaminants out of'the Rito Seco. 1 assume that's one

- of the purposes or primary purpose.

Is that the purpose for'pumpimg those wells?
MR. WITWER: Same objection. |

No.

. (By Mr. McClureX What is the purpose there?

It's a regulatory obligation.

Thxdﬁgh whom?

CDPHE.

And what kind of an obligation is that? Just

‘g) -? LT H & B Y

in your own words, explain why that's a regulatory
obligatioh.
MR. WITWER: Object to the form.
A. i believe it's both a regulatory obligation

under the CDPHE as well as DMRS. And that is to maintain

- a water elevation of 8540 within the Rito Seco alluvium.

8540 or lower.

Q. (By Mr. McClilure) I see. So that'pumping to
maintain that elevation is not only in the Qest pit, but
it‘also includes the Rito Seco alluvium? J

A.  That's correct.

Q. And thét's been é-requirement ffom day oné

with those permits?
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Al Yes, sir.

Q. We have a number alse, if you go back to your

report of 2003, oﬁ page 2, west pit infiltration of

0.857.
Can you tell me what that means?
MR. WITWER: I'm sorry. You're on page
272
0. {(By Mr. McClure)‘ Page 2 of the 2003 réport.
A. Thaﬁ was water that was injected back into

the west pit earlylin fhe water management systém; Water
was extracted from the seeps along Rito Seco.

. There was an inj@ctioh trench -- or an
infiltration trench, excuse me,rinétalled in the west pit
to allow water to be'pumped back to it. That is water
that was to be infiltrated back to the wést pit-f:om,the
seeps. | |

Q. (By'Mr. McClure) How is‘that pﬁmped back?
Through.a-recaptu:e ﬁeil? |

A.  No. That was collected from the periphery of
the Rito Séco‘banks.r'Basically,-you had water that was

seeping from the west pit through the alluvial into the

stream.

There was a cutoff system put in and pumped

back. It would have been both a seepage collection

system as well as, I believe, if I remember right, there
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were a couple wélls there as well. That waﬁer‘was punped
out. | | _

‘Q. ' Going'back on that same page to M-32 and
M-33, you've got a -- M-32 shows a number of 2970 and
M-33 as 6.48, |

When those wells are pumped, where does
that -- where do those two sums go to?

A. Those are pumped to Pond 1 and the water

- treatment plant.

Q. To Pond 1 by the water treatment plant. So.
these are pumped for water treatment? |
A. That's correct.
Q. Once they get to Pond 1, they go into the
water treatment facility? | | |
| A. | That's correct.

Q. Once they come out of the lined tailings

.facility, how many different ponds do they go to before

they get to the water treatment facility?
| MR. WITWER: Objecf;to.the form.
"A. Your Quegtion makes no sense to me.
Q. | (By Mr. McClure)} Fair enough. Lét me try it

again. I withdraw the question because I think it was

confusing.

MR. WITWER: You mentioned -- John, just

in fairness, yocu mentioned the lined tailings facility in
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there,

MR. McCLURE: I did. It's my fault.

.Bxcuse me.

Q. {By Mr. McClure] From the west pit area,
isn't there a series of ponds before you get to the water

treatment facility?

A.  There is one pond.

Q. There's Jjust one pond? Pond No., 17

A, That's correct.

Q. All right. Going to the means that one

manages waters coming out of the west pit and fhe
election as fo whether they would go to the water
treatment facility or the lined tailings facility, is
there_a policy in place or was there a policy in place
whilelyou were there at Battle Mountain as to how those
waters would be handled? |
. MR. WITWER: Object to the form.

A, B It depends on what the\fééility was and what

the arrangement was at the time. |
Early on, before the west pit was

cperating -- or the water treatment plant was

- commissioned, the permit owner is commissioned and

opefating, water would have been pumped from;the west pit

to the tailings facility without treatment.

Once that water treatment plant was
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1 commissioned, it was a regular -- I won't say policy, but

Pty

2 regular scheduling the water to be delivered to Pond 1,
3 tfeated, water be discharged, and whatlbriné or what . . &
4 rejectlcame out of the system, that was delivered to the ;
5 lined tailings facility.

6 Q. (By Mr. McClure) After -~ that was before.

DEES R

7 Well, vou gave me a before and after scenarioc. You gave

8 me-the before and after.

BT L e s T e Y

9 A. The brine-would-have went after. The west

2t

10 pit water would have went before.
11 - D, By definition, after, there was a water
12 . treatment facility, the brine had to go to the lined

13 tailings facility because there was a water treatment

G RN e R g

14 facility and the brine had to go somewhere?

EaRE s

15 | . - MR, WITWER: Object to the form.

16 Q. | {By Mé. McClure) Is that a fair statement? |
17 - MR. WITWER: Same objection. %
18 A, Not initially. S | | |
19 Q. | kBy Mr. McClure} Okay. Tell:me how it was :

20 initially, then.
21 | ‘A, ‘Initially, when we started the operation, we - E
22 tried to maintain the brine within tﬁe water treatment :- :
23 ..circuit. .We'circulated'the water — the brine télthe . '?
24 - Pond 1, which was the influent or makeup water to the

25 water treatment plant, and then took it and brought it
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back through and treated it.

0. - Ckay.

A, We did that for approximately four months,

five months as we started up. Matter of fact, I would

Page 64

1 R s e kb

TR o

say during the winter of 2000 we did that. ' ;

The TDS got high, so high that wé'cog;dn't
substantiate and continue treatment. At that point, then
we staxted taking the brine to the tailings facility.

‘Q? Okay.
basically autpmatic that the brine went from the water
treatment facility to the lined'tailings facility?

A. Thét's éorrect.

Q; . Then is there -- was there a policy in place,
after the water treafment facility was inétailed, as to
what amount of water_wént to the water'tfeatment.faciiity
and what émount‘ofrwater went to the lined tailings

facility from the west pit?

A. '~lThere wasn't a policy in.plaée.' Basicaily,
there was a water management -~ water management - |
operation that it took - and until probably about 2010,
it was taken and brought water from the west pit through
the water treatment plant.
facility. Treated water went to the creek.

o. {By Mr. McClure) What was the allocation up

(=14 30 g £ e ) P T S UL R P T Sy b

MR. WITWER: .

e T e O T e ST

So after that period of time, it was
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Object to the form.
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Brine went to the tailings
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to 20107
MR. WITWER: Object to the form.

o. (By'Mr. McClure) - How much of each went to

‘the respective water treatment facility or the lined

tailings facility?
A. Without going through the numbers, the

majority would have went to the creek. The brine, which

is 10 -- five, 10, 15 percent-of.that volume, would have

went to the tailings facility. It depends upon what the
performance was of the water treatment plant.

Q. If you will look at Exhibit 4, the annual

~ periods are from 2003 through 2011 on the reporting

through 2010. The numbers we have -- and I'1ll just read
them off to you in terms of the summary and you can look
at it yourself -~ 2603 is 363, rounded off, acre-feet;
2004, 323; 2005, 334; 2006, 304; 2007, 306; 2008, 303;
2099; 267; 2010, 277. So this is waters that were
delivered for treatment from the west pit.

If yoﬁ'can just take a glahce thrbugh those
and satisfy yourself that that appears tg be correct.

MR, WITWER: Obiject. to the form.

Q. (By Mr. McClure)' My question to youris: Are

we generally in‘the'ballpark of 300 acre-feet annually,

plus or minus, during that time frame?

MR. WITWER: Same objection.
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A. 275 to 300 -~
Q. (By Mr. McClure) I've got 363 starting out
in 2003 going down to 277 in 2010, but some bigger

numbers in 2003-2004 --

A. You mean 3637
Q. Yeah. 363, 323, and 334, the first three
‘years.

MR. WITWER: Object to the form.

A. ‘There's 363, 323.
0. (By Mr. McClure) 3347
A. . Do you have the numbers there I can look at?

0. Sure. I'll jﬁst show you what I have. This
is our own internal summary, but go ahead andrlook at it.
That may help you crogs—check it.

" MR. WITWER:: I'm.sorry.. Can we somehow
maké this an exhibit? |

MR. McCLURE: Tt's our own‘internal} T
haven't even checked --

MR. WITWER: I understand. But if you're
asking him to confirm a series bf numbers that are on a
piece of paper Ehat are too much for somebody to keep in
their head, I would like to make it an exhibit.

MR. McCLURE: That's fine.

MR. ﬁITWER: Or you caﬁ write them out on

a separate piece of paper.
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MR. McCLURE:l I don't really have any
problem. It is what it purports to be. 1I'1l1l have hiﬁ
double=-check to'maké sure. |

MR. WITWER: We're not goiﬁg‘to have him
testify to a piece of paper that is not in the record
that it was accurate.

MR. McCLURE: No. No, that is merely a
document that I've handed to him simply to_hélp him |
independently check through each of these numbers in the
report. That's all it's being used for. I want him to
look at fhe reports himself.

MR. WITWER: I still want to make this an
.exhibit 'because‘ww |

MR, McCLURE: I don't havé a probleﬁ.

MR.  WITWER: ~-- it doesn't have any-'

relevance unless it's cross—checked against this set of

numbers.

'MR. McCLURE: I think it does, but I'm
not going to fuss with it one way or the other.

A, Groﬁndwater pumping, those numbers appear to

be right.

MR. WITWER: Can I take a quick look at
it?
Thank you.

Q. {(By Mr. McClure) I guess then the other
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thing I'd like you to check is that second line on the

augmentation numbers for that period. It's got, starting

- with 2003, it's 75.99 and ending in 2010 with 50.76. And

if you can just check to see if that's correct.
A, It appears correct. . |
Q. Thank yow.

2009 was the first vear of a nine-year period
that you dropped beiow 3CO'écre—feet delivered to the
water treatment facility and went down to 267 from the
previous year ;n 2008, which was 303. |

Can you tell me why there was-that decrease?.

MR..WITWER: I need to object to the

form. And I do think it will make a better record if we

just clarify, John. You're using the term, on the 2009

report, 267.75. That's in a column on page 2 of the 2009

report, under the heading "Cumulative Acre-Feet

Delivered." And you jﬁst characterized it, I believe, as

water delivered to the water treatment facility.

0. (By Mr. McClure) Let me back up just one

second. I'1ll just rephrase the gquestion.

It appears, between the annual period bf'2008

and 2009, there was a decrease of water treated from

 A3O3.6l acre-feet to 267.75 acre-feet.,

Assuming thatfs cdrrect, based on these

numbers, do you have an explanation as to why there was
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that decrease?
MR. WITWER: ObJect to the form.

Q. - (By Mr. McClure) Yéu can look at this.

A. It appears, if you look at the volumes of
water that were extracted from BF-5, RF-4, BF-5R, and
betweéﬁ 2008 and 20089, there was a volume difference of
about 13 million gallons -— or 13 -- 113 -~ or 13
acre-feet there. I would imagine it was seasonal.

Q. Okay.

A, And if you go back to your pxeviéus gquestion,
Mr. McClure. |

Q. The cone that Mr. Witwer objected to?

A. No. Go back to when you were talking about
the volume of water augmented -- or wvolume oflwatér
transferred to the lined tailings facility.

I'Q. Cor;eét. &

A. . If you were to lodk at these and look at
Table 1 of each year, you would see a cﬁmulative volume
of water that was extracted. Say, likevfof 2009}'that
volume would be 309.9 acfe—feet of water.

Q. Correct.

A. , That was the total water that was removed
from the west pit system. |

If gou take tﬁat numberland you subtract

267.75, that was the water that was taken and.discharged
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from the water trealment plant. That would be the water

that was delivered to the Rito Seco.

Sc the difference for purpose of the water

Being transferred to the lined tailings facility would be

309 minus 267.

Q. Okay.

year-to~year basis as to how much water went to the water

Were there policy considerations on a

Page 70

treatment facility and how much water went to the lined

talilings facility?

MR. WITWER:

OCbject te the form.

A, There was consistent water management from

2003 to 2010. You would see a difference 2011.

There

was basically a policy or a management change in 2011

that took and brought more water from the west pit to the

tailings facility in 2011.

Q. (By Mr.

was more or less a policy that reflected the allocations

McClure)

So from 2003 to 2010, there

that are set ferth in the relative numbers?

In other words, it's fairly consistent that

most of that water was being treated through the water

treatment facility?

A, That's correct.
Q. And why was that policy in place?
A. - That was the means of managing and

controlling water from the west pit.

e
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of policy, how we managed water there.

Q. Is the principle that 1f it is treated and
placed into the stream, it is good quality water being
reintroduced back to the Rito Seco? |

| MR. WITWER: Object to the form.

A. ' Please repeat your gquesiion.

Q. {(By Mr, McClure) Is ﬁhe concépt 5éhind
treatment of waters through the water treatmeht facility.
that one then treats and dischar@es good gquality waters
back to the Rito Secc? |

A. By pe:mit; we're obligated to meet effluent
criteria to discharge to the Rito Seco. It's got to meet
permit conditiéns.

Q.-  And the pefmit conditions allow wéters ﬁo be
introduced into the Rito Seco that meet the water quality
conditionsrrequired by CDPHE in the‘permit?

A. That's correct.

Q. Okay. Tell me, then, thé difference in 2011,
becéuse wekhave different numbers in 2011.

" We go to that report —— méybe if we go to the

2011 report and see if you agree with me on these

nﬁmbers.
Of the 337.68 acre-feet pumped, 155.24 went
to the water treatment plant and 232.14 went to the west

pit, all in acre-feet.
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A, No, sir.
Q. All right. Let me go to -- tell me how I'm

wrong there.

A, Basically, you said the 232.14-acre feet went

to the west pit. It did not go to the west pit.

. - I'm sorry.
A, It went to the lined tailings facility.
Q. I apclogize. Let me start over'again. I've

had that problem fdr a couple days.

So of the 337.68 acre-feet pumped, 155.24
goes to the water treatment facility and 232.14 to the
lined tailings facility?

| MR. WITWER: Object to the form.
THE WITNESS: Pardon me, Mr..Witwer?
MR. WITWER: You may answer.

A. Now that he interrupted, could you please

- repeat.

MR. WITWER: Whatever he says, I object.
Q. {By Mt. McClure) Just iﬁ terms of raw
numbers, 2011, we've got 337;68.acre—ieet punmped, 155.24
to the water treatment plant, 232.14 to the wést pit,

232.14 to the lined tailings facility.

A, - That's what it says.
Q. Okay. Any reason to disagree with those
numbers?
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- MR. WITWER: Object té the form.

A. Without doing the math on ﬁheﬁ, I've got to
assume they're correct.

Q. - {By Mr. McCiure) What pqlicy'changes'were‘
implemented in the 2011 périod to make those numbers what
they are in terms of the allocation being different going
to the water treatment facility versﬁs the lined tailiﬁgs
facility?

MR. WITWER: Object to the form.
A. They're in ﬁhe non-winter months. Mdfe of a

portion of the water is transferred to the lined tailings

- facility tc be managed than was previously treated -- or

previcusly managed there.
© Q. (By Mr.chClure) Why was that?

A.  Utilizing the lined tailings fécility for a

water management unit for evaporation and other water

control.
o. I'm sorry. You are utilizing it for

evaporation purposes, but that's true, you were utilizing

it during the prior years for evaporation purposes also;

correct?
AL For b:ine, yes, sir.
0. Well, then maybe you better explain because

I'm confused. You were using it for brine continually

since the -- except for that one four- to five-month
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1  period, thé_brine was all going to the lined tailings |
2 facilify; correct?
3 A. That's correct.
4 Q. Then we have water being transferred to the

5 lined tailings facility for evaporation purposes as

6 reflected in the numbers from 2003 to 20107 ‘f
7 ‘A, For brine, tﬁat's correct. §
8 Q. Correct. And then we have a change in 2011. ;
S  But in 2011, A, the brine is still going to the lined |

10 tailings facility, and you're still operating the water

S I T

11 treatment facility.. TIt's just that a substantial amount

12 of water is going to the lined tailings facility over :

AR O B ]

13 . what has occurred in the past?

14 A.  There is more water from the west pit pumping

=GR AT e s pe

115 that's being managed at the lined tailings facility than

T B P R T s e

16~ was previously. There was more water going through the
17 water treatment plant previously than there was in 2011,
18 Q. Let me back up here. In terms of more water

19  being pumped, there is more water pumped in 2011 than

R P T TRTeT

T o B Ty

20 2010, but it's marginally‘ﬁore.

e | You've got 2011, the number being 337.68.

22 2010, it's 321.22. BAnd in 2009, if we back up another
.23_ year, is 309.9. If you want to -— that's what my numbers
'24  show. You can please check yoﬁrself.

25 _ Assuming that's correct, there's not a
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LTI

1 material increase in pumping during that 2009-2010 to

2 2011 time frame. Would you agree with me there? -g
. , :
3 A. Yes, sir. :
: . ;

4 Q. Then really what’s occurring here is there is

5 a determination made from a water management perspective

i

6 to move around half of that water that's pumped, close to

7 it, to the lined tailings faéility.

5

8 - Is that a fair statement? 1

. :
9 MR. WITWER: Object to the form. :
10 A. - There was more water thatlwas'extracted‘from ]

11 the west pit that would have been pumped ~- the west pit

12 water would have been pumped to the tailings facility in

Ut e e T

13 2011 than there was in previous years.

o ST

14 Q. (By Mr. McClure) Okay. But on each year,.

15" there is an elective process, is there not? You could

I P SR N e

i6 either move that water from the west pit to the_water g i

17 treatment facility or move it to the lined_téilings

AT HE IS T T

18 facility?

At

19 A. ° That's correct. | %
20 Q. | OCkay. What was the policy'change that ;
21 -occurréd in the year —-- planning‘year -— or that year ;
22 20112 :
23 o MR, WITWER: Object to the form. E
24 f A.  To maximizerﬁhe evaporation -- utilization g

25 evaporation or water management at the lined tailings

E
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facility versus the water treatment plant.

Q. (By Mr. McClure) Was this -- what were the
factors that went into that decision-making process?

A.  To understand -- to better understand the
@ﬁaporative ability to manage water versus actively
tfeating it. |
| Q. Was a canola érOp grown in the lined tailings
facility in 20112 |

A. I believe so.

0. Was;it grown in that facility in any prior
years?

MR. WITWER: Object to the form.

A. 1 don't believe so. . ‘

Q. (By Mr, McClure) To your knowledge, has it
been grown in that facility in 2012?'

A, I wouldn't have knowledge.

Q. Ckay. Could yéu‘tell me what the poliéy
coﬁsiderations were for growing a canola_ciop in-the,
lined tailings facility in 20117

MR. WITﬁER: Object to the form. .
A, | To evaluate evapotranspiration associated
with the water management operation. |

Q; {By Mf. McClure)} In any prior years, was
évapotranSpifation'evaluated? |

- A. It was a continuous part of the system.-
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Q. - And that's because of the natural vegetation'
on the portiori that had been reclgimed had some
evapotranspiration?

A, That's cdrrect.

0. Anything else on prior years prior t072011?

A. Not tﬁat I recall,

Q. Wére there any other crops grown prior to
20117 .

MR. WITWER: Object to the form. - |

A. Not.that I recall.

Q0. (By Mr. McClure) Native hay?

A. . No, sir. _

0.  Wheat? Nothing else ~-

MR. WITWER: Object to the form.

bt e

(LA R eI UM TR Pt el

BT E T RR (e

i e O e R I T e e SO FHHEEDY R A Hk iR 3aEct (3

0. (By Mr. McClure) ~- prior to 20117 E

MR. WITWER: Same obiection. é

A. | Not that I recall. | %

Q.- {By Mr. McClure} Okay. As to the canola é

crop that-was grown in 2011,_how‘wasrit —- what use or %
disposition wasrﬁade_of it? ;
A. It was harvested-and the beans were collectgd %
frqm it. | §
Q. aAnd what occurred with those? §

‘A, I don't recall. ;

Q. Were they made iﬁto any —— processed in any §

’ ‘51»!-!: B
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manner into canola o0il?

A. I don't recall.

Q. Was the canola made available to any farmer
in the San Luis Valley?

A, - I don't know.

Q. - I think there was a gentleman by the name of
Christensen. Maybe it was Jim Christensen. Did he
receive any of that canola, to vour knocwledge?

A. . I don't know. I don't recall. Hercut it, T

don't know what the disposition of that was.

Q. He was the one that harvested it?
A. Yes, sir. I believe so.
Q. Waters to grow the canocla crop: One used

waters through the existing sprinkler system on the

- facility. Is that a fair statement?

A. . I don't know whether it was the previous --

there was a new —— there was a replacement system put

‘there; I believe, in 2011, if I remember right.

Q. Let me back up and ask you about that.
Was there a sprlnkler system in existence on

the lined talllngs faclility prior to 20117

A. Yes, sir.

0. | And would you describe what it looked like?
A. .It was a center pivot irrigation system.
Q. ﬁﬁd,how did waters get to the center pivot?
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It was pdmped from the supernatant pond and

tailings facility to the center pivot.

0.

there?

or 2011,
G.

A,

A.
previously.
Q.

A.

And when was that center pivot installed

I want to say épproximately 2001.

And it stayed in existence until sometime in

I believe there was a replacement put in 2010

And what was it replaced'with?

A center pivot.

- And how big was it?

I couldn't tell vou.

Approximately 50 acres or'was it larger?

It would be equivalent to what was there
I would say probably about 50 acres.

A newer model then, essentially?

Yeah, basically a newer model, A model in

better‘conditioﬁ.

Q.
.
Q.
A,

Q.

.Was it a used sprinkler or a new one?

A used one.
And it's currently there in 2012, also?
T couldn't tell you.

MR. WITWER:- Obiject to the form.

(By Mr. MeClure) Was there any investigation
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made as to the quality of the waters that were used for

irrigation purposes on that canola crop by Battle

Mountain?
A. I.don't recall.
Q. Was there any testing done of those waters to

determine their suitability for agricultural purposes?
A. I don't recall.
0. Was permission asked for by Battlé Mountain
from DRMS‘to grow canola crop on that property in 2011°
AL I beliéve:there was conversations or |

communications withrDMRS on that.

0. And what do‘yéu recail'about those
communications?
A. I believe there was communications that

Battle Mountain was looking to evaluate a crop on there,
or an irrigation on the tailings.
Q. And did you seek approval from DRMS for the

right to -- the ability to grow a cancla crop for 2011?

A, - I don't recall.

Q. Was there any application process involved?

A. Not thaf I recall.

Q. Do you recall if you receiﬁed approval or.not
from DRMS?

A. 1 don't believe ﬁhere's any writfén approval.

0. Did Battle Mountain believe that it. had the
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ability to grow a éanola crop on that linéd taillings
fagility without'appfovalrbf any regulatory agency?

A. I believe they.had the ability to manage
water on the tallings facility.

Q. - But on my specific question, do you believe
they had the ability to grow a canola crop without
approval, formal approval?

MR. WITWER: Object to the form.

A. Please repeat that.

Q} | (By Mr. McClure) Do you beliéve that Battle
Mountéin believes that it can growra canocla crop on the
lined tailings facility in the future?

A. I can’t speak for the future. I'm no longér
obligated,_tesponsible for the site. |

Q.‘ Do you believe that you hadlthé abllity to
grow a canola crop on the facility in 2011 without formal
approval of DRMS?

MR. WITWER: Objecﬁ to the form.
"A. I believe DMRS was infotmed aﬁd DMRS didn't
defer dn it._ | | |

Q. (By Mr. McClure) Is. there any policy going

forward as to whether or not a canola crop or any other

crop will be grown on that lined tailings facility in the
future? -

MR. WITWER: Oblect to the form.
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FHHEST

1 A. I can't speak to that. I'm no longer

2 responsible for that operation.

PRI VTS

3 o Could we take break?
i
4 | | MR. McCLURE: Absolutely,
5 , {Recess from 11:23 a.m. to 11:37 a.m.) ?
6 Q.. (By Mr. McClure) Okay. Back on the record. 5
7 Mr. Lyle, when you were acting in your ]

(B BT

g8 capacity as managing waters at the Costiila-County

I G R

9 facility, what factors did you take into account in

10 understanding the Operations:of that system related to‘

BT R

11 the lined tailings facility?

it

i

12 . A I'm not sure I understand what, your quesfion ;
13 is. |
14 Q. Thaf's a fair enough éomment. %
15 | What was your understanding as to the nature I

TRTATOE

16 . of the liner, synthetic liner beneath the facility?

17 ' MR. WITWER: I'm going to make that same

TR TS CH E 1 PRTE! By red e

i8 objection as to legal relevance that I began the:

Fon

19 deposition with, because this is the subject of a pending
20 motion and not relevant. I'1ll, of course, allow the

21 witness to answen, but for the record.

T T e

22 A. I understand that it had a syﬁthetic

T

23 -geomembfane liner system that separated the tailings and

24 the natural environment.

R OT T

25 0. l‘(By Mzr. McClﬁre) Did you understand how and

T e T
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in what manner the tailings were depésited in that lined
tailings facility? |
| MR. WITWER: Same dbjection. I'11 just'

make it a continuing objection.

A. That would have been conducted prior. to my
tenure there. |

Q. (By Mr. McCluref Were you aware of the
amount of tailings in the facility itself that had been

deposited when you first came there in 1997, I think vyou

said?

A, My understanding was that there was a
133-acre facility that was constructed in two phases.
With regards to the volumetric amount, I don't have an
understanding of that. I probably ﬁad an understanding

at one time. I don't recall that now. It had 193 acres

- of tailings deposition.

0. Were-you aware of how much had been deposited
within that 193-acre facility volumetrically, the amount

of tailings?

‘A. Not that I recall.

Q. Do you know the volumetric capacity to store
tailings?. |

A. . I don't recall.

Q. Because thaﬁ would be some other number aside

‘from just 193 acres, T assume, which is on the surface?
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A, That is‘thé'Surface plan area of 1it.

‘0. What about the volumetric capacity to take on
water in that facility?

A. - That would be ccntrclled and limited by the
under-drain system. I basicaily don't recall what that
volume of water ——-that in situ volume of water capacity
woﬁld be.,

Q. During the -- I think we discuséed that
during fhe mining phase,'theré would be water that would
be recirculated ~~ or circulated and recirculated in é

facility such as the lined tailings facility and would go

back to the mill and then be reused and slurry would then

come down into the facility itself and deposit tailings,
That was not true during the reclamation

phase. 1Is that a fair statement?

A. When the mill was shut down in 19967
Q. Correct.
A, If there was a recirculating capacity within

that circuit, thét was ceased at that point.

When the fac;llty was operating, there would
have been two sources of water within the facility.
There would be the supernatant pondfthat was on top of
the tailings facility, and there would have been the
under-drain collectlon comlng from the collection pond

below that would ke pumped back up and put in the
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supernataqt pond., -
Q. | What's the term that you used'for the pond?
Did you gay "supernate"?.
a. Supernatant, s—ﬁ-p—é~r~n—a—t~é~n~t.
Q. And what is a supernatant poﬁd? How do you
define that? Or explain that a little better for me.
AL That is the process collection pond within a
tailings‘facility. |
Q. Does fhe -- 1is that part of the design, to
your knowledge, to have a pond on the top of the
facility?
A, Every facility that I've ever been associated
-with ﬁas a pond on it.
Q. -éf some‘sizé?
AL Of some size. ?he slufry is decanted onto

the taillings facility‘generally in an upstream

~construction.

. When you deposit that slurry on the tailings
facility, the tails or the solids settle and the water
accumulates on the surface of it. That's your
supernatant pond. So it is the process water that is
assoclated with the slurry.

Q. | And then you gét more slurry introduced
during the mining phase, whichrﬁeans more water ig

brought down into the facility itself; correct?
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A.  Yes, sir..

Q. And then part of that water is recirculated
back to the mill itself?

A. That's correct,

Q. Durihg the reclamation phase, there is no‘
recirculation?

A, That’s correct.

Q. | So w-

| MR. WITWER: I'm sorry. I'm going to
object to the form; in addition to my'continuing
objection.

0. (By Mr. McClure) And, in fact, in the
reclamation phase in the conventional sense, the area is
filled in, revegetated, and no,water‘would be introduced
to it? -

A, That is the common practice.

o. And is that a commonly accepted definition of
what constitutes reclamation?

A. I would believe sb.

Q; So the difference between tﬁat common
practice‘and whaﬁ occurred here was reélly a result of
the need to dispose-"pumﬁed to ﬁest-pit" waters after
that spill occurred?

A. | I wént to define -~ I take referénce to'the;
word "spili.® I bélieve it's basically a natural
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conditicn. Once the leakage fﬁom the p;t cccurred, yes,
basically the west pit water had to be managed.

Q. And then‘whén the west pit water was managed,
it was managed,'in part, by taking some of those waters
over to the lined tailings facility; as we've discussed?

A.  That's correct.

Q. Was there a detexmiﬁation made as to what
guantities of waﬁer‘could_be'taken over:to the lined
tailings facility and be centained within that facility,
as opposed to‘spilliﬁg over it? |

A, I believe ﬁhere was a determination made as

to the gquantity of water that could be managed there

~during non-winter months that could be managed as part of -

that facility. That's why the water treatment plant was

periodically operated during 2011 that I had knowledge
of. |

Q. What quantity of water could be taken over to
the lined téilings fa@ility during the non-winter monﬁhs

in which there would be no possibility of a spill

occurring?

MR. WITWER: Object to the form.
A. " There -- as I mentioned, there was a 
supernétant pond or there was a pond surféce area within
the center of the west pit. |

As long as water is sustained and maintained
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within that‘expésed area, that is well beyond and below
the embankment area of the tailings facility. I believe

from the embankment to the downgradient edge of that pond

is probably in excess of five feet of freeboard.

Q. (By Mr. McClure) This soundsrlike you're
talking about a guantitative measurement as to how much
water was in thefe._ Is that what we're going to?

A. That's right.

0. What is that ==~ that's a llttle bit dlfferent

.than the questlon I asked but let me go back on that

point. -
What is the guantitative concepts that you
are taking‘into'effect to determine what quantity of

water is being stored in the lined tailings facility?

. What the veolumetric measure is within that
pond?

Q. Correct, ves.

A. I couldn't tell you what that guantitative

‘volume is., Now, it's a surface area exposure.

Q. And that surface area exposure we're talking

- about was the number of acres observable on the surface?

A. That's correct.

Q. And I think you gave me a number for 2011,

~but if not, can”you give me a number?

A, I believe that number was somewhere in the
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range of 23 acres.
Q. That's right. Okay.

Aside from then the 23 acre-feet observable
on the surface, there’s no means, to your knowledge, to
determine the volumetric amounﬁ of wéter being beld below
the surface? Excuse me. _That's'not a correct way of
saying it, |

'The volumetric level being held in the

facility?

A. | I don't understand your question.
Q. . Approximately —-- based upoﬁ your testimony

that approximately 23 acres of surface water is exposed,
is there any way to tell how much water is being held in
total from a'volumetric_sﬁandpoint?

A. On the surface?

Q. Né. On the surface and below.
A, Thére is a volumetric or a fiow that is

calculated from the water that is captured in the
evaporatién pond -- or not the'evaporation pond, but the

collection pond, the downgradient portion of it, the

- under-drain.

When that water is pumped back, there is a
known volume‘of water that is extracted, and there is a
time frame that has occurred from the tiﬁe‘it was last

pumped to the time that it was completed being pumped at
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that time, and you'd dé‘a calculation to determine what
that volume is.

That volume gives you an understanding of
whether the tailings fagility is taking on or losiﬁgr
wéter within the surface or within the pore capacity of
the tailings. |

Q. Okay. But that can't tell you the total

volume of water being held in the tailings facility:;

‘coriect?
A. That's correct.
Q. So the answer would be: One cannot

determine, from vyour pérspective, the total volume being

held in the lined tailings facility at any one point of

time?

A.  With the information that's available at this
time;that I know of, no. And I think there are means
that you céuld do that if you had to.

Q.  How could you do that 1f you had to?

A. You have a surface area that's been surveyed.
You've got an area that you know what the depth and the
éircumference of that disturbed -- or that pond area is.

You could stage‘staff gauges in it so you

understand the depth of water within that and then

-calculate from the staff gauges and the survey what the

volume of water would_be.
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‘That calculation will necessarily have to

take into account the amount of tailings in that area

above the liner also, would it not?

- A,

o.

A,

I don't believe so.

Why is that?

Because you're asking me what the volume of

water i1s contained on the surface.

Q.

No. My gquestion to you is the volume of

water contained in the lined tailings facility. That

would be a calculation .that I would assume that would

include
A.
surface
Q.

have to

same size of container that was present when the facility

was built, because by definition, you've got‘tailings in

the volume that appears on the surface.

That would include in'situ water as well as
water.

Right. Butrwﬁen we talk about volume, you
know what.éize of container we're deéling with.

And my point is, is that we don't have the

there on top of --

A. That's correct.

Q. -— of the liner; Is that fair assumption?

Ap That's correct.

Q. Okay. Sc can you help me out? Is there
any -—- wouldn;t'you ﬁave to know the volume of the

tailings as a factor in some regard to determine what's
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the nature of the coﬁ%ainer?

A, You would have to know the volume of

“tailings. You would also need to know the porosity of

“those tailings. And you would need to know what portion

of the facility is saturated or unséturated'with
relationship to pore volume within it.

Q. To your knowledge, that calculation has never

been done by Battle Mountain while you were involved in

managing that facility?

A. I don't recall itrbeing done.

Q. Is there -- can there be prdbiéms withla_
liner leaking?

,Af‘ . Please repeat.

Q.  Can there be a*prdblem with a liner such as
tﬁat contéined in the lined tailings facility leaking at
some point of time? ‘ |

MR. WITWER: Object to fhe form,

A. I would believe so. -

Q. {By Mr. McClure) What faptdrs does oné loqk
at to determine whether or not a liner might leak over
time? |

MR. WITWER: Same objection;

A, I don't know what was looked at to understand

what the longévity and what the performance of that liner

is or any liner is.
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Q. (By Mr. McClure) Do you know the longevity
or did you know the longevity of this liner that was

placed in the lined tailings facility?

A. I don't know that.

Q. .Do you know if'anybody doeé at Battle
Mountain?

A. - Not that I know of. Not that I can think of.

Q. Is the longevity of the liner uéually‘tied to

the expected life of the mining operation?
MR. WITWER: Object to the form.

A, I wouldn't ~- T couldn't tell you. It

depends on what the objective of the facility is and what

the objective is for the use oflthe facility.

Q. (By Mr. McClure) Normally, isn't the
objective of a facility of thié type t§ do just whatAéne
wOuld expect to have occurred‘that was doﬁe during the
mining cycle? 1In other words, it was uéed.to deposit
tailings and recirculate waters back to the mining‘

facility?

A. I would believe there would be phases to what

the objective or the performance of a liner system or
system would be. It would be the mining cyble‘as‘wellras
the reclamation closure cycle as.well. And what that

term or what length is T couldn't answer.

Q. Here, we had a mining cycle‘of roughly six to
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seven years, something like that?

A, That's correct.

. And then, normally, how long would one expect

after mining ceasing before reclamation is complete to

the extent that one has brought in £i11, topsoil,

. commence growing a crop -- commence growing a vegetative

cover?
MR. WITWER: Object to the form.
A. That could be from four -- three, four, 10,
15 yeérs. It depends on what the condltlons are.
0. (By Mr. McClure) 'Absent the need to take

waters from the west pit to the lined tailings facility,

what would be the expecﬁed closure time on this type'of'a

faClllty con81derlng what has occurred, weather, any

cther factors that would influence tlmlng°

A. If you were not to be managing water from the
west pit? |

Q. Cor;ect, yes.

A. 10 to 15 years, I would imagine.

Q. Qnd 10 to 15 years takes into account havingA

the vegetation come back?

‘A; That takes inte account recontouring,
topsoiling, revegetating, and basicaliy'ﬁonitoring that
facility unfil it's determined it'é stable.

Q. Once again, could vou give me a definition of
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"stable," determined to be stable? 7
| MR, féITWE:R: Object to the form.

A, That you have erosiqn stability'as well as.
chemical stability. You have'protectioﬁ of natural
reéources. |

Q. (By Mr. McClure) .When-you talk about
chemical stabiliiy, what do you mean by that?

A. - Basically, geochemisfry. Do you have
groundwater conditions that- are étgble and are
satisfactory. Do you have surface water conditions’ that
are stable and satisfactory.

Q. When do you anticipate that is géing -

situation will be reached with the lined tailings

facility in Costilla County?

MR. WITWER: Object to the form.

A. With regards to the San Luis facility, I .
think as-long as you are managihg water there, vou're
going to have an obligation to utilize é lined tailings
facility. |

Q. (By Mr. McClure) And basically, froﬁ what I
am understanding, that's not a determinable period of

time right now. Is that fair statement?

A, "I think that's a fair statement.
0. So it's indeterminant as we sit here?
A.  Pardon me, sir?
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1 Q. Indeterminant? There is no way to project? g

2 It appears'to be going forward in the future

Frsrb R R

3 indefinitely?

4 7 A I would imagine it has -- as long as you have

5 an obligation to manage water from the west pit, it's

6 indeterminable.

¢

S TGN S T R

7 0. And right now, there is an obligation to.
8 -manage water from the west pit pursuant to DRMS, CDPHE.

9 Is that a fair statement?

e B EA [ it i)

10 A, That's correct.

11 , Q. Let me hand you that subpoena duces tecum -—- E
12 it's one of the first three exhibits -- and ask if you

TR A LTSV

e

i3 can look at that.
14 Going down to two, on the volumetric capacity - :
15 of the lined tailings facility -- no. Excuse me. Going :

16 down to three, the volumetric capacity of the lined

plEEREE S

17 tailings facility to store water, Part (d) asks what

18  amount could be safely stored.

SRS T A T I AT e (T L O FE o,

19 ‘ Do you have a number for that?
20 | | A.' Are you ;boking at 2(d)?
21 . Q. . I'm looking at 3(d).
22 A, | I do not have a humber‘for that.
'23. 0. Likewise, when we go down to 4(aj, is it a

24 ~fair statement that we do not know the anticipated life

e B S T A S e e o

25 expectancy of the liner beneath the lined tailings
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facility?
A. I do not.
Q. Going down to 4{b), do we know the location

of the liner within the lined tailings facility tb the
extent that there could be a portion'of that liner that
doesn't go clear to the tép of the facility?

Do you know that to be true or not?

A, I do not.

O. Do not?
A. My assumption is it does, but I think that

would be documented in as-built reports.
Q. Let me ask you: Do we know if there's any

as-bullt drawings? Have you ever seen those?

A. I believe at one time I saw Phase 1T as-built
reports. |

Q. | What is a Phasé IT as-built report?

'A. Basically; the tailings facility was

constructed in two phases. Phase I was for a volumetric
limit. Phase II was an add-on or a construction above

that volumetric limit. I believe I've seen it for the

. Phase II constructiocn, if I remember right.

Q. Maybe this is getting late in the morning,

but the Phase II was an addition? Is that what you're

- saying?

A. That's correct.
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Q. And why was there a need for the addition?

A To dispose of additional tailings.
0. Sc the initial as-built was not sufficient to

take care of all the tailings, and they had to have a
modification to that design?

A, I don't know what the sequenczng of it was.

-I know there was two phases constructed. I don't know

whether it was limited by construction season,

‘congtruction conditions, or operationai-conditions.

I know, from what I recall,'seeing a Phase II

as-built report.
Q. Goling to No. 5 on the subpoena duces tecum,

do you know what safety measures were in place -- are in

place or have been in place to take into account the

event in the event that the lined téilings facility
system or liﬁer fails?

A. There is requirements to measure the
undeiudrain system and the flows that are part of that.
That's reportedlto DMRS on a regular basis.

There are also periodic regular -- I won't
say periodic, but.regular piezometer and lysimeter
measurements that are taken and are-repofted to DMRS, and
there are CGndlthHS that should they be out of scope, |
for 1nvestlgatlon to be done. I belleve that's done on a

meonthly basis, if I recall.
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Q. | Anything with CDPHE?
A, No, sir, 7
Q. Anything with the Colorado State Division

Engineers Office -- Colorado State Engineers Office?
MR. WITWER: Object to the fo?m.

0. (By Mr. McClure) Dam,safety inspection?

MR. WITWER: Same objéction. |

A, Not that I recall.

Q. | (By Mr. McClure) Do you know ifrthat |
facility is approved for storage by the Colbrado State
Engineers Office?

A. I don't recall. T don't know. I don't know
ﬁhd the permitting agency ~- I don't recall- who the

permitting agencies were for that facility.

0. Cartainly DRMS was involved, though, were
they not?
A. . Yes, sir.
Q. Yég're just not sure who else besidés'DRMS?
A. B That's right. _ |
Q. " Do you know if there's any saféty plans that -.

have.beén prepared forvthat lined tailings facility for
any iegulatory agencies?

AL I would be making an assumption if I said I~
believe so; I would assume, but I can't specify.

Q. Have vyou ever seen one or —-—
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A, Not that I recall.
Q. . Who would that be for if you had such a

safety measure in place? Would that be for DRMS?

A. | I believe so.

:Q. ' And no one else, probably? OSHA wculd not be
involved? | '

A. OSEA 1is not involved in that site.

Q. Then going to seven, let me -~ we've beenl

over this before, but let me just;ask you this guestion.
Is it a fair statement that'you.don't know .
the water storage volume in the lined tailings facility

as of-December 31, 20117

A. That's correct.

Q. Or any dther time?

A. Thatfs cofrect.
Q. Is it fair a statement that under No. 9,‘you

don't know the amount of tailings deposited to the lined

tailings facility as of December 31, 20117

A, That‘s correct.

Q. Or any other‘timé?

A. That's correct.

Q. is,it also-corréct that you do not know,'

under No. 10, the‘amount of water -- no, let me back off

of that and rephrase that question.

We actually can tell the amount of water
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annually deposited_in the lined tailings facility foi
that 2003 through 2011 time period based upon what we
reviewed earlier today? | |

A That's correct.

Q. | No. 11, do yéu know the amount of-topsoil
iméorted into the linéd tailings facility for reclamation
purposes while YOU were in charge of that faéility?

A. "I don't know the gquantity. I believe it
could be calculated. I believe that facility had 170 or
so acres of the aréa reciaimed.n I believe there was
18 inches of topsoil used to reclaim it, on average.

‘Q. No. 12, do you know the amounts ofrwater
disposed of in the lined tailings-facility since the

termination of mining?

A. I wouidnft know.

Q.  You don't know?

A. No,_sir.

Q. Okay. 1Is there'any way tb determine annuéllyr

through evaporation? Which is kind of a subset of 12,

- which you'said you didn't know but I want to ask you

that. Or maybe that's a -~ let me ask you specifically.
Could you tell annually-how much has been

evapqrated from tﬁe lined tailings facility7on-any year?
A. Not without some typé of calculation and’

assumptions being made. -
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0. What kind of assﬁmptibns would you have to
make?

A, The surface area, the precipitation, and an
average evaporation, lake evéporation.

Q. Do you think you have those-tools available
to do so, if necessary,.or_not? |

A. . I believe you have some of them available., I

believe you have site precipitation recorded. I believe

you have volumes that you pumped to it or that you've

transferred there on a seasonal basis.

I think you would have to make assuﬁptions as
to the éurface area. &You have pan eyaporation that YOU
can equate to lake evaporation calculations. You can
take .and do a gualification of what that evaporation
might beT |

Q. " Same guestion as to evapotranspiration. And
here, we're talkinglabout consumption through plants;

correct?

A. - That's correct.
Q. . Could you make that calculation or have the

tools to do so?
MR. WITWER: Object to the form.
A. I think that would be difficult:
Q. (By Mr. McClure) Let me go to 13. Are there

records of any gauges, meters, or means in place to
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monitor how much watei is in storége in the lined
tailings facility at any one point of time?
A. What do you mean as to "in storage"?
Q. | The waters that are reflected as belng

apparent on the surface. You 1ndlcated in 2011,

approximately 23 acres were shown on the surféce. That's

the bne known we have.
I don't'know‘what other factors ﬁe have or
tools to determine anything; and that's my question.
| MR. WITWER: Object to the form.

A. I don't recall any meters, gauges being in
that supernatant pond area to measure that.

Q. (By Mr. McCiure) Okay. Then on 14, do you
know the gquality of the brine that's being transported
water quallty of the brine that's being transported to'
the lined tailings facility from the water treatment
faciiity? |

A, - T beiieve there are records at the mihé site

that could reflect that.

C. What kind of records are those?

A} ‘ Water quality analysis.

Q. And that’s -- where the brlne itself has been
treated -— tested? 'Excuse me. |

Ap Yes, sir.

Q. And-is that reported to DRMS?
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A. Not that I recall.

Q.  That's just your own internal records?
A, . I think it was for internal as well as

potentially records associated -~ or responses to

commgnts associated with permits or questions by the

~agencies, whether CDPHE or DMRS.

Q. Do you recall which constituents aré in the
brine that are higher thanrnormai forldischarge to the
streaﬁ? |

A. I would imaginé sulfate, TDS, manganese,.
fluoride'primarily.  I would imagine seeing some brine,
scme concentration of éll the constituents‘there.- There
could be several othexrs.

Q. Where are those records kept on ihose water
quality tests on the brine? Right at the mine site?

A. | I bélieve they could be there. |

Q. Do you have any idea where else théy wouid'be

if they're not there?

A, No.

Q. And for what years?- Is that all years?

A. I wouldn't know. |

Q. Forlthe years that you were there, were there

annual tests?

A. T don't recali annual tests.

Q. .~ Periodic testing?
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A. Periodic testing or testing on specific dates

- or conditions associated with questions or inquiries.

Q. - Let me go to 15, the water quality of the
waters that are transported to the lined tailings
facility from the west pit.

Are there internal tests of those?

A I would believe so.

Q. Same manner that.are kept és to the brine?
A Similar, ves.

Q. PeriodiC'testing?

A. T won‘f say periocdic. ‘Probably testing in

relationship to specific questions or requests.
0. What constituents are higher than normal for
discharge into the Rito Seco from waters that are

transported from the west pit to the lined tailings

facility?.
Al DS, manganesé, fluoride.
0. All in excess of the standards for allowable

' discharge to the stream?

MR. WITWER: Object . to the form.

A. I‘would think éo. ‘I believe theré_are,
variations in the_st;eam standards associatedlwith the
volﬁmes of which is being diséharged.l‘Those volumes —
those concentrationS‘Chénge‘with'the'volume.

0.  (By Mr. McClure) With the volume. 1 see.
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Okay. Is that under the CDPHE permit type of

concept?
A. That's correct.
QQ Different volumes, different standards?

A, You have three outfalls classification. You
_have‘OOiA, 001B, 001C, which are regulated bj flow.

Q. Do yeu have any orders or instructions from
DRMS as to the amount of waters that can be stéred in the
lined tailings facility? Quantities?

MR. WITWER: Object to the form.

A. Not that I know of. |

0. {By Mr. McClure) Are there orders fiom‘of‘
instructions from CDPHE to that effect?

I would assume the answer to that is no, but

I thought I better ask the guestion.

MR. WITWER: Same obijection.

A. From my recollection, CDPHE had.no regulatory

jurisdictibh on the tailings fécility.

Q. ‘(By.Mr. McCIure)' What about the State
Engineefs Office?  Same question. Any oxrders,
instructions, regulatioﬁs as to the amount of water that
can be stored in the lined tailings facility?' |

| MR. WITWER: K Same objectiomn.
A, ‘Not that T recall.r

0. (By Mr. McClure) Then I assume the answer to
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16{b) would bé the same as what you've just given
concerning both DRMS, CDPHE, and the State Engineers
Offide?

. MR; WITWER: Same objectiﬁn‘

Q. {(By Mr, MCCluré)' That there are no
instructions or recommendations as to the amount of
waters that could be stored in the lined tailings
facility within safe parametefs?

MR. WITWER: Same obijection.
A, Not that I recall. |

Q. - (By Mr. McClure) Do you have anyl
understanding or inﬁernal policies as to what would be
safe parameters of storage of waters in the lined
tailings facility? |

-. A., Please repeat that.

Q. Yeah. Dqéé Battlé Mountain have any
policies, procedﬁres, instructions‘as.tb the amoﬁnt of
waters that could be stored within the lined tailings.
faéility within safe parameters? |

| MR. WITWER: Same objection.

A. ~ Not that I reéall. |

Q. (By Mr. McClure) VGoing to 18, do &ou have --
going to 17, do you have records as to how and in what
manner the lysimeters were installed in thérarea below

the collection pond pursuant to the 89CW32 case?

L L e e b e e e e B A T e o T e b e e P

min i

LR TS T T

SHE

I IS e

S T

ZEEH G

S e A R O R R R P LY a5 R L

P IR R

PR

AERERLE

R I T

MU AT ]



10
11
12

13

14

15
i6
17
18

19

20
21

22

23
24

25

e i B e e e e T e S 10 P i o it A A A R e R T T

Page 108

A. That would have been before I was ever there.

Q. Okay. While you were there -= going to-18 -
was there any recbrds of maintenance work performed on
the lysimeters from installation to 2011, wheﬁ you were
no longer in charge?

A. NotAthat I recall.

Q. Going to 21, do-you have water quality
records at Battle Mountain in spreadsheet format that

shows the results of all testing at all the monitoring

‘facilities over the years?

MR. WITWER: Object to the form.
- A, 'There would be periqdic reports that would be
at the mining site that reflect that.
| Q. (By Mr. McClure). Do you keep that in some
sort of an Excel épreadéheet or other spreadsheet format
that allows easy access? -

A I believe there's a database that I don't

- know whether it continues to be maintained that was

maintained by Telesto Sclutions, Incorporated, ouﬁ'of
Fort Collins. B |
MR. McCLURE: This is probably not a bad
time to break. | |
| (Midday receés'from 12:23 p.m. to
1:27 p.m;} |
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6 marked for

identification.}

o. (By Mr.

Mr. Lyle,

McClure)

let me hand you Exhibit No.

Page 109 £

Back on the record.

& and

represent these were certain accounting forms that were

provided to us in discovery in this case.

to be monthly accounting reports.

These appear

On page 1 and page 2 are June and July

monthly reports, but they don't have a date on it. I

believe that came with page 3,

reports, bﬁt I don't know that for sure.

and it appears to be'2003‘

Are you familiar with the form of thése

reports?

A. I believe they were a report that Mr. Madrid

'Q. Okay.
in 2003w2804?

A. Yes, sir.

provided to me electronically monthly.

And this was part of his duties back

Q. On the first page of that first report, it
it has a statement that,

has -- about halfway down,

quote, "The collection pond was pumped on a weekly basis

during the month, the water level in the pond remained

low and the leak detection produced 19.65 GPAD."

What does

A Gallons per average day,

"GPAD"

mean?

Lot a bttt e

Do you know?

if I remember right.
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Q. What is the ‘leak detection, the concept that
he's referrihg to there?

A. Baszcally, that collectlon pond is a
deouble~ llned geosynthetlc -— or synthetic geomembrane.
And leak detection is the amount of water that's between
the two liners. |

Q. Okay. The fzrst part of that statement says,
"The collection pond was pumped on a weekly basis durlng
the month. . ."

Thét refers to‘the-pumping that occurs in the

collection pdnd.back to the lined tailings facility?

A. That refarred-to ~-- 1 believe so, if I recall
right. |

Q. . . And was that -- does that collection pond
then -- that pumping ﬁrom‘the'colléction pond‘occuf on a

regular basis?

A. It occurred on a periodic basis throughout
the course‘of thé month. _ |

Q,' Whén it says, "the water level in the pond
remained low,"” does tﬁat refer'tolthe pond in the lined
tailings facility? |

MR. WITWER: Object.to the form.

A. That referred to the pénd downgradient of the

lined tailings facility. 1It's the under-drain collection

pond.
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0. (By Mr. McClure) How does one tell what is

in the underground collection pond?
Am I using the right term? The under-drain

collection pond?

A That's correét.

Q. There is a pond that is on top of the lined
tailings facility itself?

A, No, sir._ Well, repeat that, please,

0. VIs thefé a pond on'top of the lined tailings

facility itself below the tailings?

A, Repeat that, please. I'm not sure I
understand.
Q.  All right. Can you define to me what you

talk about -- excuse me.

Can. you define whaﬁ is referred to here as
"the pond remained low"? Let's go back to that.
A. The'collection pond was pumped on a weekly
basis.  The water level in the pond remained low. That
is the pondg ﬁhat is downgradient of the tailingé

facility, at the toe of the tailings facility.

Q. All right. Outside of the tailings facility?
A. That is correct. (
0. All right. Thank you.

Then right above that it says, qguote,

"Weekly, monthly and quarterly samples were collected
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1 from the effluent, monitoring wells, tailings pond and

A s e B T AT e T

2 the Rito Séco Creek."

3 _ What is that referring to?

LT R S e

4 A. Effluent is the discharge water quality from

5 the water treatment plant. Monitoring wells were

(TR

6 . groundwater collections that were collected to be
7 submitted offsite for analysis.

8 Tailings pond is a sample of the water that's

H T T T S T

9 in the supernatant pond. The tailings that was collected

10  to be submitted, I believe that had either a monthly or a

M HARSYEE M ekl e T H

11 gquarterly obligation of DMRS.
12 The Rito Seco Creek, theré was basically DMRS

13 as well as CDPHE, as well, if I recall, an agreement with

e R A TR A e

14 San Luis Water and Sanitation District called for the

Leif]

15 collection and the analysis of water within Rito Seco.
16 That's water collections and samples sent cff for

17 analysis.

O e T P T O S S R Y A

18 0. That would have been part of that 89CW32
19 and/or 99CW57 cases on the latter matter? ‘ |
20 A. - Yes, on the San Luis Water and Sanitation ;

21 'VDistrict; that would be part of that.

22 Q. S0 when you are testing -- when you refer to i
23 the monitoring wells, is that monitoring wells of DRMS? £
24 . A. Around the west pit, they have dual

25 obligations. They have DMRS as well as CDPHE. At the

5
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tailings facility, they are DMRS. -
¢.  And so the samples taken from the tailings

pond are sent to DRMS, and those are water quality

- samples?

A. - They are sent to an outside laboratory for

analysis, and the analytical results are reported to

DMRS.
Q. And how long has that been reported to DRMS?
~A. Ever since I'fe been there. |
Q. Qkay.‘ So that's been a réquirement ever

since the leak occurred?
A. Before that from what I understand it.
0. Before that, too;_ And how often are. samples

taken of the tailings pond?

A. I don't recall the eﬁact fréquency.'
Q. Quarterly?.- | | o
A. Either mqnthly or quarterly.

Q. Quarterlﬁ; Okay.

Do you recall if'fhe.results of those tests
froﬁ the tailings pond were high in any constituents?
“A. The oniy well I ever recall being higﬁ in
constituents is I want to say MW-14, which is a well at
therupgradient, western upgradient norﬁhern pért cf the
téilings facility.‘ I believe that was high in TDS on

occasion.
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1 ' Q. When we talk about the tailings facility, I :
2 want to make sure we're talking about the same thing. :
3 Are we talking about the lined tailings facility? é

4 A. - That's correct. g

5 0 So there's a well M-147? %
6 A Yes, sir. _ g

7 Q. And is thaf-downgradient of that facility? %
8 A I believe it's upgradient. é
9 | Q. Upgradient of the facility? It's above the g
10 facility? | i
11 A. Uh-huh. ?
12 | : Qﬁ What's the purpoée for that well at that %
13 llocation? - | g
14 A. - It woﬁld have been put in béfore I was there, é
15 so I'd be speculgting. | %
16 AQ._ Okay; Are there a series of M wells E
17 downgradient of that colieétion pond? .é
18 | A. Yes, sir. | g
lé c _ MR. McCLURE: Cff the rebord here a ?
20 7_second. | | é
21 ' : (Siécussion off the record.) §
?é Q.. IBy Mr. McCl&re) Can you:generally describe E
23 . where those series,of M wells-ére downgradiént of the %
24 collection pond? | ;
25 A. . I believe they'are.dowﬁgradient.aiong the §

i
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'periphery of the downstream edge of the tailings‘

facility -- or tailings embankment.

o. Have there ever been any rgsults from those
downgradient M series of wells that showed that there
‘were.higher than acceptable levels of any constituents in

the water samples?

A, Not that I recall.

Q. . How many wells are located doWn there?
IA. ‘ I couldn't tell yoﬁ an exact number.

Q. Do yéu know how many are monitored on a

regular basis for DRMS?

A, Not én exact number, no.
Q. Approximately? I mean, are there 10? Five?
A. Between wells at the west pit and the

tailings facility, I would imadgine in the order between
10 and 2@ would be my assumption or my best estimate.

c. And then down below the collection pond, how
many wells down there that are beiﬁg monitored oﬁ a

regular basis?

A, 1 coﬁldn*ﬁ'tell youi I don't recall.

Q. Those afe all DRMS wells?

A, Yes, sir. |

Q. Who is in charge of doing théﬁ? Is that

Julio Madrid?

A. Yes, sir.
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0. Ckay. And then ﬁhere is a series of three
locations that are being monitored as a part of that

07CW -- excuse. me, 99CW57 case?

A. I believe so.
Q. Okay. Are you aware of how that testing

occurred during the period of time where you were
overseeing that facility?'
A. That sample collection was conducted by Steve

Corino, who reports to Julio Madrid.

Q. Who is Ste?e Corino?

A. He's a Battle Mountain employee.

Q. And he coilects thosé results? |

A. Yes, sir. |

Q. And is ihat kept separately, those test
results? |

A, I couldn't tell you. I don't recall.

Q. Did you ever seé these results from any of

those tests?

A. There were annual reports-pdeuced and
submit#ed to San Luis Water ahd_Sanitation.

Q. So those would be shown on the annual reports
going to the San Luis Water and Sanitation District?

A. R That's correct. | |

Q. ~ If you'll look on the June montﬁly repofﬁ on

that exhibif. It's the next page.
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1 , Eéouse me. The July monthly report,'second §
2 page. é
3 A. Yes, sir. ;
4 0. About a fourth of the way up from the bottom, 5

5 it refers to the quarterly WET test samples were
o collected and delivered to Chadwick & Asscciates.

7 A. Yes, sir.

TR L e e A AT e e T T

8 Q. Can you tell me what that relates to?
9 Al Basically, the WET test is an aquatic test :

10 that is done on the water treatment plant effluent. It
11 basically requires tﬁe testing.of Ceriodaphnia and o i
12 fathead minnows. Chadwick &'Associateé was the i
13 - biological firm that conducted thatltesting.

14 ' 0. And what's the purpose for those, that test?
15 A. In accordance with compliance with CDPHE

i6 permit reguirements.

17 0. And at what locations?

D 3 it e e LT e

18 : A. The effluent discharge:
19 Q.- .~ Okay. - And the next page, at the end of it,

PP L T 1T E (SR LT PO

20 it refers to "Steve Rogers with Telesto Soluticns was on

e

21 site during the last part of the month and the first part

22 of August performing a pilot test on an RO unit."

I VA e g e e p T e

23 A. Yes, sir.
24 0. Can you tell me what that refers‘to? T

25 assume that RO unit is the water treatment facility?
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a. The RC unit was basically a phase or a
pertion of the water treatment fa01llty Steve Rogers is

the certlfled operator for Battle Mountain.

Q. He's the certified operator of the facility?-
A, Yes. | |

Q. What does thét ﬁean?

A.' He is licensed with the State of Colorado.

Q. Okay. A&nd so that's performed under contract

with Telesto Solutions?
.A. Yes.

Q0. | When he talks about a pilot test on an RO
unit, what does that mean? |

A.. I don't recall what the pilot test was on the
RO unit. I would imagine it was for performance;

Q.  You referred to the sprinkler on the lined
tailings faciiity. Was the sprinkler operated in years
prior to 2010 for forced evaporaticn purposes?

A. Not for fOrced evaporation purposes, no.

0. Wasllt operated prior to 2010 and prlor vears

for any other reasons?

A. For evaporation.

Q. Just --

A. Water management.

Q; You just simply run the sprinkler to-

evaporate the waters?
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A. Uh~huh.
Q. What's the difference between that and forced
evaporation in terms of a concept?

A. A forced evaporation system is a system that

' is pressurized. It's generally operated by pump. It's

in excess of, oh, probably generally 100 psi. It's put
through a fan system where the water droplets are
atomized and broken up to make fine particles.

The evaporation with the center pivot is just

an irrigation application.

0. If vyou could go te the October 2004 monthly
_repoft.' It‘é about seven pages in. |

A, Ckay.

Q. | At the top of that page, three lines down it

says, quote, “A scheduled Pond No. 3 cleaning took place

on the 21lst and 22nd of thlS month. 15 loads (37.5 tons)

cof sludge was removed from old Pond No. 2 and transferred

“to the tailings lmpoundment area.”™

Does that refer to the lined tailings

facility?

A. I don't éee where you're reading from, sir.
Q. ‘ It's the second page on the 2004 --

October 2004 monthly report.

A. Okay. "A scheduled Pond 3 cleaning took

place in the 2lst-22nd"?
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Q. Right.
“A. Yes, sir.
Q. That means that 37 and a half tons of sludge

were taken to the tailings impoundment area? Is that

what —-
| A. That's correct.
Q. | And is that done on a ﬁoutine basis?
"A. That's done on a biannual basis. Spring and -
fall. Tﬁe pond at the water treatment plant is —- thé

siudge is removed. It is contained on a concretre drying
pad and dewatered. Once it's dewatered, it's transferred

to the tailings facility in accordance with DMRS

compliance.
0. To -the best of your knbwledge, what is
comprised of constituents -- what's the composition of

the sludgé?

A, Lime, soda ash, and trace metal constituents.
Probably sulfates as-well.

Q. | If you go down there-threerlines or Lhree

dots up from the bottom it says, guote, "Sprinklér at

tailings impoundment was operated for two days this month-

in an effort to lower pondrwatar level.”
Does that refer to the pond water level in
the lined tailings facility?

A. "1 would imagine.
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Q. What's the policy, if any, in terms of trying
te operate that for the‘purpose of lowering the éond
water level? _ ﬂ

MR. WITWER: Object to the form.

A. I don't undérstand -~ I don't know what the
condifions were‘associéted with the understanding -- or
the statement "lower the pond water level.”

g. (By Mr. MéCluxe) Why would one want to lower
the pond water-level? | |

A. I have no idea what the intention was.

Q. Is‘there ——- is that something that was dong

on cccasion to attempt to lower the pond water level?

A. T -would imagine the pond level was -- well, I
Won‘t.say e knbw the pond level was managed since the
pump at the tailings area -- that was managed for access

or for pumping performance and dapacity.
- Q. ' There was a general desire to try to lower

the pond water level when the opportunity presented

itself?
| ' MR. WITWER: Object to the form.
A. I don't recall.‘ |
Q. {By-Mr. McClure) I'm sorry?
A. I don't recall.
Q. Has there ever been any serious problems with

" the water treatment facility in terms of operational

S
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1 considerations? ;
2 AL What do you mean by "serious problems"?
3 Q. Anything that‘would prevent it fromlworking
4 ‘as planned. I realize there's going to be maintenance

5 issues.,

PP R ) S T M H T A e P T T

6 o MR. WITWER: Object to the form.

7 A, I believe so. %
g 0. (By Mr. McClure) I'm sorry?- f
9 A. I believe so. S : ;
10 Q. Could you expand on that, then?
11 A. As I explained to you eailier, prior to brine

12 being transferred to the tailings facility} there was an

T e N e ) B A T M T EFRTE T

13  excess of TDS constituents within the water that was
'14-. built up there. I believe that would have affected the . I
15 performance'and_the operational ability of the water i
16  treatment plant. ” |
17 0. And has that been remedied?

18 A, ‘With the transfer of tﬂe brine to the
19 tailings facility, I belieye so.

20 Q. Okay. If you could go down -- 1f you could E
21 go over to the July 2006 monthly report. On page 2, B
22 about a third of the way down before "Ranch Propérty
23 Report," it's goi a statément, "Tailings impoundment : g

24  facility sprinkler system operated for a short period of

e

25  time this month drawing down water level in tailings

T
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pond." End of quote.
“ Is this the same type of concept théf we just
.feferred to earlier?

A. | Yes.

Q. Okay. If you go to the September 2006
monthly report, almost the same place on the page as tﬁe
previéus report above the "Ranch Property Report" it
says, "Center pivot of tailings impoundment was utilized
this month to draw down QaﬁerHleveling pénd. " Pump was

then disconnected and put back in storage.” End of

quote.
Same concept we talked about before?
'At Yes, sir. |
Q'. Before’that,‘moving up that page, there is a

statement that says, quote, "Mr. Andrew Neuhart with

CDPHE was out this month to tour mine and ranch
properties.“ End of quote.

This is a representative of CDPHE?

A, Yes, sir.

Q. | How often did they investigate the property
itself? | | |

A. I -~ from what I recall, on a periodic basis;

which is every ccouple of years.
Q. If you go to the March 2011 monthly report on

page 2, above the “Ranch Property Report® section.
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A. Yeg, sir.

Q. . Abéut a third of the way down that section it
says, "Total gallons of water augmented to Rﬁto Seco
Creek for the month was zero."

Is this an indication as to what was done

-with the water treatment facility?

AL No.
Q. What-does that mean, then?
A. ' Basically, that's water that was replaced\
through -- replaced to Rito Seco Creek. Augmented to

Rito Seco Creek.
Q. _ Okay.‘ I undefstand. _
All right. Moving down throﬁgh thaf page, it
says, quote, “"Irrigation sprinkler located at tailingé
facility has been disassembled and moved to east edge of

impoundment to make room for the new sprinkler.”™ "End of

‘unté.

That's what we just talked about in terms of

a mnew sprinklér being installed?

" A. Yes, sir.
Q; | What was done with the old sprinkler?
A. I don't recall. |
Q. It was not used, though?
A. No. |
0. Okay. Right Qnder that it'ﬁeférs.to the,
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guote, "Ground preparation has begun at tailings

impoundment for the planting of canola seed this spring."

- End of quote.

'Is that what it states?

A.  It's accurate for what. it states.

c. Go to May 2011 monthly report. I'm also on
page 2. About halfway down it says, quote, "Pond No..l
water continues to be transferred to tailings impéundment
for irrigation use this summer.” End of qudte.

" Does that refer to irrigation use of the
cancla croﬁ?

A. I believe so.

Q.  I'm éver on July 2011_monthly report. The .
second page about halfway down éays, guote, "Canola has
begun to‘grow, and irrigation system seems to be working

fine." End of quote.

This refers to the new spﬁinkler on the -- in

the lined tailings facility?

A, No, sir.
Q. " Yes or no? I'm sorry.
A. The irrigation system would refer to the new

sprinkler system, that's correct.
Q. It would refer to it. Okay. Thank you.
| I'm over on page —- excuse me, I'm on the

September 2011 monthly report. Middle of the page it
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says, quote, "Canola was cut at the end of September by

Christensen Farms using a swather, the next step is to

combine the plant and recover the canola seed. This will

take'place as soon as the crop has had'sufficient drying
time." End of-quote. | - |

To'your knowledge, was the seed recovered
then from the -- as_a result'of that exercise?

A. i believe the seéd was recovered. I don't
know what thé disposition of the seed was following‘
recovery. Not that I recall.

Q. I‘m now at the November 2011.report, second
page, almost the same place, the other references to
canola. It says, quote, "Canola was combined and an

estimated 3,000 pounds of seed was produced." End of

quote.
A. That's consistent with what I just told vyou.
Q. 'Coirect. Okay.

Now I'm on the December 2011 report. Almost
the same place, second page, middle of the page it says,
quote, "Mr. Jim Christianson will weigh the canola
produéed,this last summer and drafﬁ a propoéal on the
purchase price for our review.” End of quote.

| | That refers toer. Christiansdn purchasing
| the canola? | '

MR. WITWER: ~ Object to the form.

Page 126
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Q. (By Mr. McClure) Is that a correct
statement?:

A. That's what it says.

Q. Okay. While you were in cha:ge of the Battle

Mountain facilitj.in Costilla County, did you ever make

any determination as to where -- the location of any --
(Cell phone iﬂterruﬁtion.)

- {By Mr. McClure} Back on the record.

What I'm referring to is the lined tailings

| facility collection pond below it and the area

dowﬁgradient.of that.

And my gquestion is: In the event that there
was a significant release or failﬁre, a major breach of
that facility aﬁd é‘qﬁantity of water was discharged
downgradient, did you, from an administrative standpoint,
ever make a determination as to the path-of that
discharge, where it would go?-

| MR. WITWER: Object to the form.
A.. I would belisve we probébly did, but-I don't
specificaliy recali.

Q. (By Mr. McClure) Do you, as we sit here

:today,,have an‘understanding as to where it would go?

The path?
MR. WITWER: Object to the form.

A. I would understand where it would go. I
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1 don't know what the nature of the gquestion is. ]

ERGEERE A

2 Q. (By Mr. McClure) Where do you think it
3 would —-- where would it go? | E
4 A. it would flood down the canyon onto the San

L R

5 Luis ranch.

3 Q. The Salazar ranch? %
7 A, That's right. §
8 Q. Let me ask yéu this. Were you involved with . é
9 i the application -- preparing the application inrany %

10 manner or understanding what was involved in the

oo

11 application concerning this 07CW42 case?

7 s

12 A.  I'm not sure I understand what you're talking F
13r of. g
i4 Q. Well, we have an application, I think several :

15 amended épplications in the current case, G7CW42} which

BIEavsEI ity

16 - 1is why we're here today. And we also have proposed

FIFFRH N

17 decrees, several of them, which in many respects mirror :

18 the applications or amended applications.

HUHTHHR S

19 My question to you is: Have you been |

ST

AY involved in any of that process?

PR

21 A, ‘What's the date of that application?
22 Q.  Well, the original one was in 2007. I think

23 the most recent one was in 2010. = And to refresh your

R T

24 recocllection, in 2010, I believe this is like the second

25 amended application. That‘s‘when‘there was the removal
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of the concept of taking these west pit waters down to
the Salazar ranch for land disbursal purpoées. That was

taken out. And I believe that is the last application. -

A. - 2010, I would have been involved.

Q. | You would have been?

A, I would have been involved, yes}-

0. | All right. _Théré has been a reference to the
west pit wells. And i'm going to‘show you a -- actually,

a document that was filed with the court as part of the

Battle Mountain stipulation with the Trinchera Water
Conservancy District and ask you, on paée i1, whére it
reféfs to the west pit wells, if, at any time, it was
contemplated that ény'of thé west pit wellsl—— now, these
are the remediation wells, those in'the,west pit or the
recapture wells —-- were going Eo be used for any purpose
related to this application in which they would -- waters
were going to be‘transferred up to them?
MR. WITWER: Object to the form.
Q. (By Mr. McClure) Transferred to them like as
in an alternate point of —-—
MR. WITWER: Same objection. .
A;_ .Where are you referencing this?
Q,‘ {By Mr. McClure) Let me jgst read it into
the record and then I'll sﬁow it ﬁo-you. |

‘It says at Paragraph 11, "Battle Mountain
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seeks a ruling that its plan for augmentation to replace

- out of priority depletions would cause it -- causes to

Rito Seco will not cause injury to any owner of or
persons entitled to use water under a vested water right
or a decreed conditiénél water right. The plan of
‘augmentation is detailed herein." It says, "([A)
structures to be augmented:‘ Ne. 1, west pit welis.“
It's right at the.bottom of that paée, sir.

A. I'm not.sure I understand what your gquestion

is, Mr. McClure.

Q. You do not understand my question?
A. No, I do not.
Q. Let me try to put it in a simpler format.

Was there any management concept that you had -

S in mind where it would be what you would like to

accomplish is pump those remediation wells for any other
purpose besides remediation?‘
MR, WITWER: Obdect to the form.

A. Not that I can rémembef. |

Q. (By Mr. McClure) Were you trying to -—- was'
theﬁe ever & coﬁcept in mind where the idea was to move
certain quantities of water up to those west pit'well§
where .you could pump iﬁ excess 6f 2OO-gallQns per minute
for anylothér additional purposes besides remediation?

‘MR. WITWER: Same objection.
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A, Not that I believe.

0. {By Mr. McClure) Okay.. That's fine.
A. ._Not that T undefstand. _

Q. ALl right. That's fine.l Thank you.
A,

I wouldn't believe you would pump those wells

unless you needed to remediate them.

Q. You really a#e pumping those weils for:
remediation purposes;'arenft you?
A. That's correct.
MR. WITWER: Same objection.
A. Othefwise, ﬂo reason to pump them.
MR. MCCLURE: Just one moment here.
{Discussion off the record.)
Q. {By Mi. McClure)‘ Okay. Back on the record.
| I'm at page 17 of that decree. And there was
a change in the -~ from the prior decree, which was the |
98CW57, on a matter that is reflected in this decree}‘and
here's what it reads. This is on page 17 of 34,

‘It used to read, "Waters pumped from the west

‘pit wells is principally delivered to the treatment plant

- where the water is managed and treated by chemical

precipitatidn, filtration and membrane separation and

then discharged to the Rito Seco pursuant to a discharge

permit.”

That wa§.changed and the term "is
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principally" was removed, aﬁd instead the phfase "can be"
was inserted in there.

- Let me show you that and ask you if you are
familiag with 1t?

A, Yes, sir.

Q. Okay. My first guestion to you is: Are you
aware of the language that‘appearéd'iﬁ,the S8Ccws’7 decrée.
that talked abouﬁ the principalrmeans of treating that
west pit waters is through the water treatment facility?

a. Vaguely, I believe I recall a discussion
about "principally.“

c.- Okay. This was changed to "can do;"

Were you aware of this change that occurred

prior to today's date?

MR. WITWER: Object to the form.
A. I might have been, but I don't specifically

recall it.

o. {(By Mr. McClure) . Was this something that you

had requested from a management standpoint where the term

"principally" was deleted and instead this "can" langﬁage,

is included?

.MR.-WITWER: I'11l object and direct the
witness not to answer to the extent that constitutes
privileged attorney-client éommunication..

MR. MCCLURE: Better read that question,
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I'm not even sure what I asked.

(Question on Page 132, Lines 18 tﬁrough

21, read.)

MR. WITWER: And my objection is that
that sounds like it's inguiring as to his direction to
counsel,

| MR. McCLURE: No, no, it's not. That's
not the pﬁrpose of that gquestion.-

A. . I don't recall. Reéding this and lcoking at
it, I'm not sure specifigally whaﬁ the differencé would
be between "principally" and "can be." | |

Q. {By Mr. McClure) Do you think there is a
difference, or do you think that you are -- excuse me,
| From a management standpoint, do you beiieve
that you could have taken iimited quantities of water to
the lined tailings facility without any guidance from the
59CW57 case language?

| MR. WITWER: Object to the form.
A. 'From my recollecticn.of the case, I don't

know if there was a limitation that could be asserted to

' what water could or could not be transferred there from a

volumetric perspective.
Q. (By Mr. McClure) That 99CW57 case was, in
fact, stipulated to, wasn't it? |

A, I'm not sure I understand what you mean by'
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the word "stipulated."
0. Was that one that was aQreed to betweeﬁ the
parties and it did not go to trial? |
A. ~ That's correct.
Q. Okay. Ddes the term "principally"” mean -- to
you mean that more than 50 percent?
MR, WITWER: Oblject to the exfent it

calls for a legal conclusion.

Q. {(By Mr. McClure} In terms of a quantitative
standpoint?
A. I believe you're asking me to make an

assertion_for whatever,conditions mighi be.

Q. No. I'm just asking you, purely from a
management perspective and in_yéur éapaciéy as managing
that faciliity, what that term means.

MR. WITWER: Same objection.

A. Principally, I don't see a limitation to it.

Q.. .(Qy Mr. McClure) So youlthink thét - if I
can have that baék, please.

So would it be your opinion that "water

pumped from the west pit wells is principally delivered

to the Water treatment facility" doesn't mean anything in

terms of a guiding principle as to the relative
guantities of water that would go to the water treatment

facility as opposed to the lined tailings facility?
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MR. WITWER: Same objection.

A. - I think you're askihg me to make an
assumption.
0. - (By Mr. McClure) No. I'm just asking you

just how you construe the decree, the language that was

~in there.

MR. WITWER: Same objection.

A.  That that was a management alternative? I
don't think there was any quantification or a volumetric
definition of what "principally® means.

Q. (By Mr. McClure} Let me ask you if this
hel?s out at all. I'm referrigg to page 18 of the same
decree that was entered: |

It states on Paragraph 8 as follows, quote,
"Battle Mountain's augmentation plan applies to all
anticipated out of priority depletions associated with

Battle Mountain's pumping operation and capture. Battle

Mountain'expects to treat and discharge water pumped from

the backfilled west pit as a principal means of water

management, and at times Battle Mountain pumps water from’

the water treatment plant or west pit and delivers it to

a lined tailings facility. In the future, Battle

Mountain expects to continue managing water as identified

apbove. "

A. - I've read that.
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Q. Do you believe that that's helpful in giving
direction =--

A. _ I think that provides some clarification.

0. And in what regard?

MR. WITWER: Same objection.

A. . With regards to the operation of the

treatment plant in association with the pumping, I think

it basically provides some definition as to that pumping
and the water treatment plant operation.

I think it also provides some assumptions

with'regards to'transferring waters to the talls as well.

I don't think there's any definition on what amount of
water is going to the tails. |

. {By ﬁr. McCluré) How do you read that
language as being helpful in terms of préviéing some.
guidénce as to hdw tb manage those waters?

MR. WITWER: Same objectipn; Pafdon me.
Same objection. | )

A. "Battle Mountain's,augmentatidn.applies to
all anticipated out of priority depletions associated
with Battle Mountain's pumping operation and water
cépture;" |

That's the water that's within the west pit

- or within the Rito Seco alluvium.

"Battle Mountain expects to treat and
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discharge water pumped from the backfilled. . .as a

principal means of water management, and at times Rattle

 Mountain pumps water from the water treatment plant or

~west pit and delivers it to the lined tailings facility."

I think it defines "principal" as a means
that is primary or —— the primary source of how you
manage that water. I think it provides alternative as
well, but. |

Q. | (By Mr. McClure) $So it would be more than

50 percent would be treated at the water treatment

facility?
MR. WITWER: Same objection.
A. I think ybu could read that'in there.
0. {By Mr. McClure) Can you talk about the --

we've talked about the size of the surface area on the

water on the top of the lined tailings facility over the

years.

Do you know if there hés ever been any aerial
photos taken of that érea?
A; Neot tﬁat I recall.
Q. Was there any interhal measurement means used
to determinerthé size of that‘surface water area?
A, I believe Teiesto did a civil survey of that
area‘in the past. I don't récall exactiy what time frame

that was. I believe 2004-2005 time frame, mavbe.
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Q.. Has Telesto been involved in any of those
water management issues‘concérning the lined tailings
facility in any regard?,

AL Telesto has been involved with the project

since T've been involved with it, since probably 1999

forward.
0. What about'manaéement issues considerations?
A. Not from a management issue consideration.
Q. | They have been -- have they -- but they --

from a measurement/testing concept?

A, Yes, sir. |

Q. Did you ever review the MLRBltranscript from
1990 concerning the permitting process for the lined

tailings facility?

A. I dop't recall.

Q. I'm sorry?

A, | I don't recall;

Q. | Did you happen to sece Scétt Mefford's reporﬁ

of April 20, 2012, in this case?

'ﬁ. No, T have not.

Q. Hés there ever been é water balance
calculation'performed cn the lined tailings facility?

So that would be -- and when I talk about

water balance, it would be inputs of water and outputs of

water and respective measurements.
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T

A. I would suspect there was during operational §
times, but T have not seen any of thét. I don't recall é
it since I've been involved. é

Q. | Who would have done that water balance for §
‘this facility? é

A. - T believe SRX is the ones that designed the g
tailings facility. I don't know if they would have dbne g
one or not. lI would suspect that. é

Q. You would suspect that théy did at one point %
in‘time? | o ?

Al I would think so0. %

_-Q; ' Do you believe that they did sc at soﬁe point %

in time after the year 2000, 1999, after that leakage_' -%
occurred and there was increased use of the lined 5
tailings facility? -

A. Not—thaﬁ_l recall. g

Q. Do ?ou;think you-saw water balance ét some é
point in time? ?

‘A. Not that I ever recall. |

Q. . Db you believe that the lined tailings f
facility was designed for water‘management purposes é
oﬁtside of the mining process? | £

A. You're asking me to- speculate. I don't know E
whether it was or wasn't. é

. ' Do you have any information on that one way %

‘ . :
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or another?

A. I do not.

Q. - I'm going to 5and yoﬁ.Mr.Mefford’s report of
August 20, 2012, and we'll go off the record a moment,
and I'd like you to read his épinion on pages 5, 6, and

7.

His opinion was that insufficient information

is provided on the water balance and/or ﬁonitoring of the
tailings facility to determine if it can reasonably be
relie& upon for the purpose described in the‘augmentation
plan, including the storage and disposal of fluids. It
then goes on and gives the bases of his oﬁinion.
If we could be off the record a moment.
{Discussion,off'the'record.)
(Recess from 2:34 p.m. to 2:36 p.m.)
Q. {By Mr. MCClure} My questién to you is:
Were you familiar with any of the content of his report,
not so much as to the opinicon, but as to the testimony

from Mr. Dorey of SRK and Ann Baldridge of SRK?

A. No,. sir.

Q. 1 I*'m sorry?

A. No, sir.

Q; And does that provide infdrmation to you thatr

you think is material fdr these purposes as to how the

lined tailings facility was designed to be used?
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MR. WITWER: Object to the form. Sorry.

A. It provided an opinion on what Mr. Dorey and
Ms. Baldridge asserted there.

Q. (By Mr. McClure) Yes. Is any of that
material to you for purposes of consideration in how and
what manner that should be used?

MR. WITWER:- Same objection.
A~ I would need‘to understand what the cdntéxt

was of the opinion or the question that was posed with

‘relationship to SRK and Mr. Dorey and Ms. Baldridge.

Q. (By Mr. McClure} There's reference to the
fact that the lining is designed to last through the life
of the facility.

Is that -- assuming that that is correct, is

that- a material consideration from your standpoint?

MR. WITWER: Same objection.
A. I believe that's a geotechnical question, and
I'm not qualified to answer that.

Q. (By Mr. McClure) Mr. Mefford indicates that

the tailings pond was designed to deéant the fliuids from -

the tailings slurry delivered to the pond and store the
tailings, not to store the water.

Do you have any comment concerning his

. finding in that regard?

. "MR. WITWER: - Object to the form.
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A. I don't know what the specific design of that %
system was. Irwould believe Mr. Mefford has an opinioh g
to it. He's probably gualified to make it. §

0. (By Mr.‘McClure)' Do you know if the g
obligations to ~-- strike‘fhat_question. é

_ Do you kﬁdw if the jurisdicﬁion of bRﬁS is: i
still intact as to that facility and theyfre still %
asserting jurisdiction over it? g

A. I believe s0. ;

Q. . Is that -- ;

A. As of November 2011,‘1 believe that was the ‘ %
case. | ;

Q Is it true of CDPHE, also? g

A CDPHE had no jUrisdiction.ovef it. E

Q. Under the discharge permit? f

A They‘have no jurisdiction over it. :

0. Over the lined.ﬁailings facility, but Ehey do i
over —— with the diSCharge permit? ?
MR. WITWER: Object to the form. E

Q. (By_Mr. McClure} At the water_treatment %
facility? | R i
| A. With the west-pit, that's correct. ' | §

MR. MCCLURE: .Yes. I should be clear on .i
that. ‘ ' | ' | %

Okay. I think the best way to handle this,
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Jim, is we'd like to recess the dépoSition at this time
apd let you look at those records to see if there's any
of those that would be produced under the subpoena'duces
técum, And my suggestion is that Qe could talk about, if
there are any records, how this-&culd be handled éoing
forward in the future;

We-obvioﬁsly do not want to come back here
with the time and expense. We've been heré. But perhaps
this could be handled by telephone on a few follow-up
guestions, 1f neéessary. |

MR. WITWER: Well, we'll certainly loock
at the documenté,‘énd to the extent that they are -- tﬁey
overlap with_the information that was in the subpoena,
we'll produce them. ' |

I fhink where we go from there, I think, vou
know, will depend on whether there really is an 6verlap.
And then obviously you need to evaluate wheth@; you would
want to ask questions.

MR. McCLURE: Well, we may not want to

“ask any questions. I'd just-like to have that

opportunity to do so, and I just don't want to be

| prejudiced.

MR. WITWER: I understand that that's
your position. And I'guéss to the extent that I had a

hand in not letting you see what might have been
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:

1 responéive at the.tiﬁe you were here, I -- you know, I'm g

2 not saying we will resist that at this time, but I'ﬁ alsd é
3 not conceding anything, particularly with respect to ;

4  Mr. Lyiefs very limited availability. | %
5 But let us get you the décuments as soon as ;
6 Qe reasonably can énd let's take it from there, %
7 MR. McCLURE: Okay. That's fine. ;
8 MR. LOBATO: I was going to ask %
9 guestions, but I'm not. | g
10 | {Proceedings adjourned at 2:43 p.m.} i
11 (Signature reserved.) i
»
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STATE OF WASHINGTON )

County of'Spokane )

I, Jeffory A. Wilson, do hereby certify that

~-at the time and place heretofore mentioned in the caption

of the foregoing matter, I am a Certified Court Reporter
for Washington; that at said time and place I reported in
stenotype-all testimony adduced and proceedings had in
the foregoing matter; that thereafter my notes were
reduced to typéwriting‘and that the foregoing transcript
consisting of 145 tyéewritten pages is a true and correct
transcript of all such testimony adduced and proceedings
had and of the whole.thereof.

I further certify that the witness, before
examination, was duly sworn by ﬁe; pursuant to RCW

5.28.010.

I further certify that I am herewith se¢urely |

sealing the said original deposition transcript and
promptly delivering the same to Attorney John C. McClure.
Witness my hand at Spokane, Washington, con

this 12th day of November, 2012.

Jeffory A. Wilson, RDR, CRR
Washington CCR No. 2254
License Effective Until: 7/28/2013
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CERTIFICATE OF WITNESS

STATE OF ' ' )
' )
COUNTY OF ).

I, William S. Lyle, declare under penalty of
perjury under the laws of theé State of Washington, that 'I
am the witness named in the fo;egoiﬁg deposition and that
I have read the guestions and answers thereon as
Contained in the foregoing deposition, coﬁsiéting cf
pages’1l through 144:-that_£he answers are true and
correct as given by me at the timelof‘taking the -

depoéition, except as indicated on the correction sheet.

William S. Lyle

Executed on the day of - ’

2012, at .
(City) (State)

In the Matter of the Application for Water Rights of
Battle Mountain Resources, Inc., in Costilla County

November 2, 2012 - JW

7

R BT TR T R R R,

[HTE SRR e T )

I g e SRR AT T e o

T TR T P SR Y e e

s PR Pt T A R T

Lt

R L B R R A LT A bbbt

3



10

11
:12
13

14

15

16
17
-i8
19
20
21
22
23
24

25

Page:
Page:
Page:

Page:

“Page:

Page:
Page:

Page:

Page:

Page:

Page:

Page:

e

o

, Line:

, Line:

, Line:

, Llne:

; Line:

, Line:

; Line:

;, Line:

, Line:

, Line:

, Line:

; Line:

SRR e o

vty

e

ht]

htl

LYY

T

CORRECTION/REASON

T T (70 R LA 2 S

8 LR W e A5

Page 147 §

R

GRS D S S

B T T T T F s R T e s

tgny

EREACE AL RE K

TR IR T e

A,

IR R R T

spE

R SRR T S e

T e e b e T T

DRI it e ot



Pége 148

ZingETT e

1 Page: , Line:

~4

2 Page: | s Line: i

4 - Page: ,-Line:

hatd
LT T AR T A R P R R e ey

FSET R

6 Page: , Line: ;

Sesnaigrn

B Page: , Line: ; £

B 1
N ‘ i
)

SRR I e

10 Page: » , Line: ; 2
11
12 Page: , Line: H

13

14 "Page: ‘ r Line: ; %
15 E
16 Page: , , Liners | | ; f

17

T

18 Page: ;, Line:

~5

19

e
R

- 20 Page: ' , Line:

zZ1

il

22 Page: ‘ ,_Line:'
23

24

Y E BTSSR I R S [

25 _ ‘ William 5. Lyle

P ity

z s £
e L e T e T T2 L A B s W b et ey o £ e e Ve ) oo T T T T e R AT T e et



DISTRICT CQURT, WATER DIVISION NO. .3
STATE OF COLCRADC

Casg No. 2007CwW42

DEPOSITION OF JULIO MADRID

IN THE MATTER OF TRE APPLICATION FOR WATER RIGHTS OF
BATTLE MOUNTAIN RESOQOURCES, INC,, IN COSTILTA COUNTY

Monday, November 5, 2012

1:06 p.m.

PURSUANT TO NOTICE and the Colorado Rules of Civil
Procedure, the above-entitled deposition was taken on
behalf of Costilla County Conservancy District and the
Board of County Commissioners of Costilla County at
1401 17th Street, SBuite 660, Denver, Colorado, before
Denise A. Freeman, Registered Profes310na¢ Reporter and
Notary Public within Colorado.
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APPEARANCES :

‘For Battle Meuntain Resources, Inc.:

JAMES 5. WITWER, ESC.

Trout, Raley, Montano, Witwer & Freeman, PC
1120 Lincoln Street, Suite 1600

Denver, Colorado 80203-2141

For the Costilla County Conservancy District and the
Board of County Commissioners of Costilla County:
JOHN C. McCLURE, ESQ.
MeClure & Egglesten, LLC
1401 17th Street, Suite &80
Denver, Colcorado 80202

By Telephone for the Board of County Commissioners of .
Costilla County, Montez Ditch, San Luis Peoples Ditch,
Acequia Chiguita Ditch, and Espinosa Ditch:

EDWIN J. LCORATO, E3Q. :

224 San Juan Avenue

Alamosa, Colorado 81101
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INDETHX

EXAMINATION N ’ PAGE
November 3, 2012
By Mr. McClure : o 1
By Mr. Lobate ‘ a5
By Mr. McClure ‘ ‘ 100
EXHIBITS ' INITIAL REFERENCE
11 Notice of Deposition Pursuant to 11
CRCP 30 (b} {8&) ‘ '
12 Letter to Mr. Wayne Williams ' 40
from Bill Lyle dated ' '
December 9%, 2003
13 Letter to Mr. Richard Schultz 73
from Julio F. Madrid dated
December &, 2010
14 . ‘Tailings Pend Chart 74

{Exhibits attached to eriginal, hard-copy, and
electronic transcripts to counsel ordering same.)
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PROCEEDTINGS
MR. McCLURE: Let's go on the record on this
particular matter. |
MR. WITWER: This is Jin Witwer, and I just
wanted to be cléar to John and to Ed -~ and I have

e~mailed and I here hand-deliver to Jchn a copy of a

letter dated today from me that expounds a little bit

more on some preliminary concerns that T had expressed

.on behalf of Battle Mountain on October 26 when we got

the deposition subpoena for Bill Lyle and the ﬁule
30{b) {6} depositiqn notice. 'There are some overlapping
lssues with both.

But teo talk a little_bit about the éubpoena
duceé tecum for Mr. Lyle, that had a number of requests

that, if converted to document producticn requests under

the rules associated with document production requests,

each request, including agy.in¢ividual subpart having to
be considered & singlé reguest, it was 46 document
production requests, when document production requests
are limited to 20 in ngmber.

And there had been previously some
?roductioh requests issued in the case, there were

additional issues that, again, I had touched on in an

"e—mail‘on October 26.

But we have a pending motion for a

PATTERSON REPORTING & VIDEO
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protective order that relates to certain
water*quality"rElatéd discovery requests_ﬁhat.had
éréfiouslg béenxprépounée& byuééverél ofrthé OppoOSsers in
this case represented by Messrs. McClure and Lebato,
which remain pending, and we reassert the sane geﬁeral
objection there. |

There is a related rﬁle for a motion for
determination of a question of law pending that the
judge has similarly not‘ruled on yet, and we have the
continuing objection t§ discovery related to that.

I think there are some additionailgrounds‘
related to the burden bf receiving this set of document
rgguests and a very broad Ruie 30{b) (6] deposition
notice 50 late in the game here, as it were,.after
several extensions of time on so many matters, some of
which concern matters that really_woﬁld only have been
relevant to the time Battle Mountain Resoarcéé was
operating the mine and the‘mill énd potentially had
information at that time. |

Which, of ccﬁrse, fhe mine ceased operation,
as I understand it, anyway, in about 1995,4and the mill
in 1996. So these are older documents.

And I think the combination of late timing;
the extent of the #equeSts, and the fact thét they focus

on issges that would not have been relevant to Battle
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Mountain'srongoing mpézations for probably at least 10
or 15 years add to the bardenéome nature of the
reguests,

Having said all that, I stated on Friday

that I had discovered that Mr. Lyle did have a box of

documents that he considered to be related to Battle

Mountain Resgources that he had actually taken with him
from Denver to Spokane, when he was cleaning out his
of fice.

That because of the logistics of Eriday with
people needing to ﬁake planes and everything énd the
distance between his house,-where the box was located,
and cur deposition site iﬁ Spokane, we werén't able to
review those prior to the concluéion of Friday's
éeposition. -

' But that ﬁox has been shipped to my office
and did arrive today.and is under feview. And without
walving the cbjections that I have just sﬁated; it's my
present intent to try to make any nonpr;vileged
documents that are in that box that overlap with the
broad requests of the subpoena duces tecum available to

opposaers as soon as reasonably possible, with respect to

. that.

: I'gﬁess, if we turn to today's topic, which

is really the notice of the deposition pursuant to.
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Rule 30({b)(6), Battié Mountain is producing or
designating Mr. Julio Madrid on certain of the very
numercus and broad categories that ére in the depositicn
hotice-r But T think, in'maﬁy cases, not going to
designate himrand does not presently intend to designate
anyone further with res@ect to some of the designated -~
or raquested matters for the reasons that are stated in
the letter.l' |

| What we are going to try to degignate
Mr. Madrid on today as the Battle Mountain
representative who will testify to them -- I am trying

to go bkack through and take them in order. I think

matter 5{b) discusses'something about safety inspections

of the lined tailings facility.

Broadly construed, I think ;bat that
includes poteﬁtially some information that Mr. Madrid,
givenrhis backéround, maybe has background into. And.
that has to do with what he calls in-hcuse inspections
of the Battle Mountaih,sﬁormwater management system per
the requirements of the Colorado Dapartment of Public

Health and Environment. I think that's CDPHE in the

ACronvyis.

The regquirements of the CDPHE for the
stormwater management plan for the Battle Mountain site,

which would include the area around the lined tailings
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facility, he can and will Ee available for providing
testimony on that issue.

And I have discussed wiﬁh him -- and Counsel
is free to discuss with him -- we don't believe that
there are additional matters that he is qualified to
talk about in terms of additional matters relevant to
part S(b)._ But that‘'s one a?ea. |

A'The_other area -=- and I belleve I touched on
this in a previous phone call with Mr. McClure -~ No. 10
discusses the amount of water annually deposited in the
LIF -- that's the lined tailings facility -- since
construction, presumably, of the facility.

Once again, consistent with'a lot of those
other answers,'to go back to the construction of the
tailings facility in the late 1980s or early 1990s
wouldn't be something that Battle Mquntain is in a
positicon to do or believes that itris*necessary to do to
meet its obligétions to discusé relevant information in
this caée. | |

However,:the amount of water that may have
been pumﬁed to that site, to the_iined tailings

facility, per the Battle Mountain augmentation plan in

Lase No, 99CW57 since water year 2003, Mr. Madrid has

information about that portion of the requested-mattér

Jin dtem 10.
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Centinuing on -~ and we may need to take a
break here, John, sc that you can maybe make some

copies. I don't think that I thought about making this

;available to Ed via phone, so maybe you can have

somebody scan and send thié to him. I don't know.
There are requests in matters 14, 15 and 21
that relate explicitly to water guality matters,
including water guality matters thét are monitored,
water quality matters related to the sc-called brine
from the existing Battle Mcuntain water treatment plant
process, and water quélity of the waters that have been

tzansported to the lined tailings facility from the West

- Pit, presumably from the pumping of wells located in the

West Pit.

While Battlé Mountain has not and does not .
waive its objection on relevance grounds for the reasons
that are described in the letter and in the pending
motions, Battle Mountain is willing to make'availablé;
in épreadsheet table format, some water guality sampiing
results that Mr. Madrid can describe pfobably more
accurately, but are, generally, as I understand it,
guarterly sampling of the water quality in the pond area
that is located on the linéd tailings facility for

certain -- I guess I would say, metals that are reguired

" to be tested on a quarterly basis and submitted to what
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is ncﬁ.the Division of Reclamation and Mine Safety
pursuant to, I guess, permitting requirenents.

This data, as I say, has been suﬁmitted to
them, but this is a_suﬁmary of what I understand is the

concentrations of those several metals or analytes that .

have been measured since, it appears, March of 1999

through July of 20312. BAnd Mr. Madrid will know a lot

more about this,

He has asked that a spreadsheet be prepared

from the éampling that -- some of which he conducted
personally ~- from Battle Mountain's consultant on that
subiject.

Let me see if I have got.other matters that
Mr. Madrid may be able to testify to.' I think, as to
items 16, 17 and 18, Mr. Madrid can testify on behalf of
Battle Mountain pursuant to the deposition notice. I
think item 19 that deals with water levels that must be
maintained in the4WestAPit, he has some information on a

water level that he believes must be_maintainéd. S0 he

can provide some information with respect to item 19.

I think that is it, and that is what

' Mr. Madrid, anyway, is prepared to testify to zoday.

MR. McCLURE: Ckay.
MR. WITWER: If vyou want to go off:the

record, I can show you this table that he has asked to
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be prepared.
MR. McCLURE: Let's go off the receord.
(Deposition Exhibit 11 was marked.)
(Break was taken from 1:20 to 1:22.)
JULLIO MARRID,
having been first duly sworn, was examined and
testified as follows:
EXAMINATION

BY MR. McCLURE: .

Q. Would you state vour name for the record,

A. Julio Frank Madrid.
Q. And your address, sir?

A. Is 15170 Highway 155, San Luis, Colorado.

Q. . Mr. Madfid, have you ever had your
deposition taken before?

A, Once.

Q. 1 am going to ask yoﬁ some questions.
Mr. Witwer méy do so also. If you don't understand my
guestion, please iep me know and I will_;ry to rephrase
it. if you understand the guestion, then I will assume
you will answer it anﬁ we will proceed kind of on. that
basig‘ Does that work for vyou?

B. Sure.

Q. And this is testimony that's taken down by
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the court reporter and it's under oath, so it's sworn

taestimony.

A. Okay.

Q. Could you give me your education level, sir?.

A, High school education, 12th grade.

Q. And since that period of time; what's been'
your‘QOrk experiencea? |

A. I worked at & general store in San Luis
through my high school years. Went into the military.
Once I was diséharqed from the military, went back to
the work at the general store until I started working
for Battle Mountain Resources in 1991.

Q. And what was your position with Battle
ﬁéuntain in 19917

A. Warehcuse clerk.

a. And how long did you hold that position?

A. Prébably, four months.

Q. And then what did you do after ﬁhat?--

A. I ended ub bidding out to the mine
department as an operator, equipment operator.

C. Equipment operator. Ail right. And did you
become an eQuipment operator then for Battle Mountain? '

| A. - Yes. |
Q. What did you do in that regard?

A. Drove haul trucks, motor grader, dozer.

PATTERSON REPORTING & VIDEO



10

11

iz

13
14
15
16
17
18
19
20
21
22
23
24

25

13
Q. And how long did you hold that position

A, Until, roughly, about 1993.

Q. What position did you take on at that time?

A. I was assigned ﬁo the blasting cfew.

Q; And this was during the mining operation?

A. Ccfrect.

C. Andlwhat did you do:then in that position?

A. Backfilled stem holes for blasting and
designed patterns for thé blasting operaéion.

How long did you do that then?

Q.

A, Approximately a year and a half.

Q. What was your next position after that?
A, Surveyor. Basically surveying the ore

control and any ground control that was required.
Q. What do you mean, "surveying the ore

control®?

A, Basically identifying ore zones and setting

‘points in on the blasting material and staking it so

that the lcader operator can idehtify which material is
considered ore and which is waste,
Q. What did yoﬁ do after that, sir?

A. I bid inte the environmental department and .

- then started doing groundwater monitoring.

Q. - What year did you start with the -
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environmental'departmént?

B, Prgbably therfirst part of 1%8%e,

0. Whep did you start the groundwater
monitoring? -

A, About midyear 193%6.

Q. Is there still mining_at this point in time?

A. No.

Q. They have stopped?

A, Tt stopped, correct.

Q.  What were your duties commencing in 19986
while working for the environmental departmeﬁt?

A, I still was required to do some surveying inl
the areas, but élsoxto learn the groundwater monitoring
program, which is water sémpling.

Q. And vou were sampling for what is now calléd
the Division of Reclamation, Mining:and Safety?

A.  Correct. DMG at the time.

Q. DMG at‘Fhe time.

A. Right.

Q. And tell me, where were you doing that
groundwater monitoring?

- A, Tt was around the shop area, the tailings

- area, and around the creek area. There were a couple of

sites.

Q. When we talk about the tailings area, is
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this what we refer&ed to aéfthe lined tailings facility?

A. Ceorrect.

Q. And do you know, roughly, how many wells
were being monitored during that time frame?r

A. They were compliance wells, and I belleve
probably 10 wells.

Q. How many in the 1ined.tailing3 facility

area?

A.‘ On -~

Q; On cr below.

A. On or below.

Q. Cown-gradient.

A. Eight.

Q. Bow many in the lined tailings facility
itself? |

A. None in the facility.
Q. All below?
A.. . There was one well that was located just

north of the tailings facility, and then the rest were

below.

Q. Roughly, in what area? How far below?

A. Are'we'talking —— can you be more‘speﬁific
as to --

Q. Below tﬁe collection pond,‘werefyou within a

quarter of a mile, half a milez?
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A. In the collection pond there's actually one,

- twe, three wells that are probably within 50 to 100 feet

of the‘collection pond. There's one that is located
approximateiy 150 feet south of the collection pond, and
there's four wélls that are located approximately

200 feet west of thercollection pond;

Q.. .I waﬁt to continue asking you some more
about your type of wérk, but I would like to jumé
forward and digress a second. BAre any of those wells
currently in operation and being monitored?

A. Yes.

Q.  All of them?

A. Yes.

0. Okay. Tﬁank you. So that's been continuous
monitéring over the years?

A, Yes.

Q. And all this reporting goes directly to
what's now ca;led DRMS?

A, That's correct.

c. Go ahead and tell me what else waé part of
your duties as part ofvworkihg for the environmental
depaxtﬁent.

A. Primarily, water’moﬁitoring. There wasn't

much géing onfaiter the operatiqn‘had ceased.

Q. Let me ask you, was there any other well
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monitoring cceourring at that time other than these eight
wells? This will be 19896,

A. No.

Q. Go ahead. Continue then, sir.
! A. What was your guestion?
Q. My cuesticn was what other duties you had

for Battle Mcuntain.
A. That was primarily it as far as water
monitoring througheut 200L1.
0. Up until 2001. And who were you reporting
té at Battle Mountain? . |
A. BRill Lyle.
C Q. Anybody else?
A.  Actually I will take that back. I was
reporting to -- Ron Zumwalt was my immediata supervisor.
0. And then to Bill Lyle?
A. | Ron retifed in, I beiiéve,.zoao and Dave
Long was hired for approximately a year and a half ﬁntil
he retired. And then it was Bill Lyle probably midyear
2001. ' |
~©.  And you reported to him from when to when?
A. I reported to Bill from midyear 2001 until
last February of this year, February of this year.
Q. And who do you report to now?

A. To Larry Fiske,.
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Q. BAnd what's Larry's position in the company?
A. He's in charge of the Ceolorado legacy sites
and a couple of sites in Canada.

Q. When you talk about "legacy sites," these

care old mill sites, for lack of a better term?

A. Correct. He's a senior manager of
reclamation and closure.

. Where is his office?

A.. It's located here in Denver.

Q. Then your duties stayed essentially the same

. from 1596 to 2001 -- is that correct -- as part of

environmental compliance?

A, Correct.

0. And then from 2001 forward, tell me what
your position or duties were at that timefr

A. It was basically & site manager. It still
included the well moriitoring until 2010.

Q. And as the site maﬁager, were you in charge
of the entire site at the old mine site?

A. Correct.

Q. pid your duties>QXpand‘when the Salazax
Ranch was acquired?

A. Yes, they did.

Q.  And when did that occur?

A, In 2003.
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Q. And what were your duties from that point

forward, 2003 forward?

A, It included the ranch, managing the ranch.-
property.’

0. That would be the Salazar Ranch?

. A, Cor;ect.

Q. Did your duties include tﬁe Ceolumbian Ranch .
also?

B. Yés, they did.

g. When did you start managing the Colombian
Ranch?

A. Actually it was in 2001, It was just the

-farm well that is used for augmentation purposes is all

~that I was responsible for.

Q. So from 2001 then to 2010, you had the
overall responsibility for really the operation there in
Costilla County?

A, Correct.

Q. And did that:chaﬁqe then in 201072

A.. As far as the water mﬁnitoriné, thatiwés ——
those dutie; were given to Steve Carino. Ths ménaging
portiﬁn i‘was still in'charge of.

Q. Water duties were given to a gentleman, and
what was his last name? |

A, = Carino, C-A-R-I-N-0.
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O. Where is he from?

A, He's from San Luis.

Q. And what was his position there?

A. Betually at the time he was the lead man in
the water treatwent facility.

Q. And his water duties were what then,
éommencing in 20107

A. Ground and surface watér monitoring and
sampling.

Q. . Did he report to you?

A, Yes.

Q. Let me digress. on that a second. By that
time in 2010, you were still monitoring the eight well
locations yéu described'previously around the lined.
tailings facility, one north and seven either south or
west. Were there other locations?

'A. .TIn 20107 |

Q. Yas,

A, There were‘several wells that ﬁad bgen
drilled in 2000 and 2001l in the West Pit area that were
élso being monitored.

' Q.I And is that the four wells that are actually

in the West Pit area that are used to maintain the water

level in the West Pit?

A Can you be more-sgecific ag te which --
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there are several wells in the West Pit.

Q. Yes. I thought there were four. If you can

tell me if I am wrong, please do.

A. BF-5 is one of the wells. BF-4 and BF-6, I
believe those are probably the wells that you are

talking about.

Q. BF-4, BF-5, BF-6?

‘A. Correct. BF-3 is alsc located in the
West Pit.
Q. - And then there were several recapture wells

that were drilled also?
| A, Correct.

Q.. Do you know how many were dri;led-around
that 2000,‘2001‘time frame?

i In the West Pit area?

Q. Yes,

A. I would have to say, roughly, 40 wells.

MR. McCLURE: Off the record.
(Break was taken from 1:3% to 1:40.)

Q. tBY MR. WITWER) Let me hand you Exhibit &5 -
thaé was already marked,in'this matfer. Let me suggest
to you that this is a document that was prepared hy
Mr. Bruce Lytle of under his éontrol in tﬁe context of
this case. And it purportslto represent wells in and

arcund the West Pit area, Rito Seco alluvium, Are you .
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familiar with that document?

A. Yes.

0. What is yoﬁr understanding that that
document represents?

A. That these were wells that were either used
for monitoring or -- groundwater monitoring and depth of
water monitoring water levels‘in the wells.

Q. Then as we sit here today, are tﬁere any
additional wells that are not represented on this
Exhibit 3 or are different than the eight wells that you
have descfibed previcusly in and~around that West Pit orx
lined tailings facility area or down-gradient? h

A, There is one that is located just north of
Rito Seco Creek, and that is monitoring well M-10.

Q. M-10. <Can you just generally describe where

A, Approzimately a mile north of the old shop

.building, directly north, roughly 300 feet from

Rito seco Creek.
0. Do you know when that Qeli was drilled?
A No, I den't. |
Q. Was it drilled sometine aftef 2002?
‘A, No. Tt was drilled prior to 2002.
Q.: Do you take‘samples from that wéil?

A, Yas,
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Q. Where de you send those test results to?

A. To CDRMS. It's not a compliance.well, but
we still submit the samples to CﬁRMS.

Q. CDRMS is what?

A. CDMG.

Q. Is it the Department of Health or the
Division of Reclamation, Mining and. ——

A, Division of Reclamation.

Q. So that's a monitoring well?

A, Correﬁt.'

.Q. Thank you.

A. One more is RS-5, just because it's not on
here, which is -~

Q.  Which iglnot on Exhibit 57

A. Right, but i;'s along Rito Seco Creek.

Q. Where is it, generaily?

A, It is on the west'boﬁndary, pernit bbundary,
and property boundary also, along Rito Secc Road.

Q. How far is that from this area shown on 57

‘Within a mile? Within 100 feet?

A, 'geah, probably half a mile. 'And actually T
have got to correct myself. Rito Seco § is actually
just a stream monitoring station, hut there is ab
nenitoring well right in the same area. I just --— f

don't recall thé name of the well. I have got to back

PATTERSON REPORTING & VIDEO



10

11

iz

14

15

16

17
18
19
20

21

22

23

24

25

24

up and say that the RS is a Rito Seco monitoring sﬁation
¢n the creek.
Q.- So there is a surface monitoring station
plus & well right next to it?
A, | Correct.
Do you know when that well was drilied?

Q
A. I don't recall.

Q.. That's another DRMS well that you report to
DRMS on?

A. I believe so,

Q. Are there any wells which are tested and the

‘test results sent to CDPEE?

A, M-19, 21, 24, and 11R,
T Q. And how long have thqse results been sent to
them?
A. Siﬁce 2001.
Q.- Are those reflected on Exhibit 5?2
-A. Yes, they are.
_ Q._ All of them are?
A. All.of.them are.
0. Are test results on M-19, 21, 2; and 11iR
sent only to CDPHE or alsc DRMS?
| A. To DRMS also.

Q. - Have we missed any wells or testing "

locations or is what you have testified to pretiy much
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comprehensive, as we stand here today?

A.

Q.

That's pretty much it.

Just on M-19, 21, 24 and 11R, how often do

you test those wells?

A,
.
A,

Q.

Idaha.

Q.

They're sampled?
Sampled, correct.
Those are on a monthly basis.

Then wyou send the test results in to a lab?

Correct.

Which lab do you send that to?

Te SVL, Silver Valley Labs, in Kellogg,

‘And do you get those test results back then

or where are they sent?

A,

A.

Q.

They are sent to us.

To you?

Correct;

‘fou keep those test results?
Ceorrect.

Is that true also of all testing that's done

at any of these other sites for DRMS?

A.

0.

A,

Correct.

Are there any other gdvernmental agencies

© that you take water samples for or report to?

There is the Division of Water Resources.
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We report a sulfate level and a cyanide level at RS-5 on

a monthiy basis.

Q. And was that done as a part of that 99CWS7

decree?
A, Correct.
Q. Any other testing that's done?
A.  Wo.
Q. Did the scope of your duﬁies change after

Mr, Lyle's departpre in Februafy of this year?

A, Yes, they did.

0. And tell me how tﬁose have changed.

A, I am now responsible for'the'site_;— the
Leadville Resurrection mine site and the site in
Telluride, £he Idarado Mining Company.

Q. It sounds like you might be traveling a bit?

A. I have been, ves.

Q. Are you in charge of dealing with DRMS in

any regard?

A, Yes.
0. And what are your duties in that regard?
A, As a representative of Newmont Mining

Company, to be present at any inspections and to supply
monthly and quarterly reports to DRMS.
Q. Test results or other reports also?

" A. " A report -~ two separate reports, test
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results andaother'reports. Test results are usually on
a quarterly basis, an& then I supply a ﬁonthly report to
DRMS3.

Q. Do'ycﬁ:do the same thing in ahy regard with
CDPHE, Department of Health?

A. That's a quarterly report ané =— just a
quarterly report to CDPHE,

Q. With test results or cther matters alsec?

A. Test results, monitoring wells plus
treatment plant water results, |

Q. Quantities or testing of the treatment plant
waters?

A, Both.

Q. Is the CDPHE permit still in place, the
discharge permit?

A: Yes, It*'s been extended until, I beliéva e
wet test criteria has been developedf but we have
received an extension from CDPHE.

Q. How long is that extension for?

ﬁ. We will be notified when our permit ié,going

to be renewed.

Q. But you haven't bsen advised that it will be
renewed?
A. Correct.

0.  And DRMS, is that -- are you still working
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under a permitting process with them also?

A,

Q.

We operate under a permit through DRMS.

Right. " The original mining permit, and

that's been amended?

A.

Yes. There's been several amendments to

that criginal permit.

Q.
A.

Q.

Q.
with them?

A.

Q.

A,
report.

Q.

A.

Q.

But that's currently in place.and in effect?
Yes,

Any other regulatory agency?

Division pf Water Resourcés.

And what's the nature of your relationship

We supply a monthly report to the Division.
Any other reporting that vou do to them?

An annual report., A monthly and annual

Any other agency?

No.

- Do you deal with the Dam Inspection Division

of the Department of Natural Rescurces?

- We have on the Salazar Ranch, yes.

On the Salazer Ranch Reservoir?
Correct.

Not any other reservoir or facility?

That has been the only reservoir that they
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have come out and inspected.
Q. What about the lined tailings facility or

that dam embankment?

A, No.
Q. Any cother governmental agency?
A. As far as -- maybe clearer on -~ as far as

reporting?
‘ 0. Reporting, correct.
A. We supply monitoring well resulits to the
San Luis Water & Sanitaticﬁ District. Supply results oxr

reports to the Costilla County Conservancy District,

Q. - Anyone else then?
A. I can't think of anyone else.
Q.  How often does DRMS come to your facility

for inspections?

A, It's usually an annual inspection.

Q. CDPHE, do they have inspections?

A, They have inspect;ons and it's -~ €6 my
knowledge, it's been about every two years.

Q. The decision-making process as to waters

-that are moved to the lined tailings facility, who makes

those decisions?

A. Prior to Bill Lyle's departure, it's been
me,

Q. Prior to'his departure, that was you?
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A. Right. Or excuse me. Bill Lyle made the
decision as far as waters to be transferred. And once

he has left, I make the decisions.

. Tell me how those decisions are made. On

. what basis? Is there a policy manual or is there a

policy?

Al No policy.

Q. Are there documents that you use?
Guidelines?
A, No..

Q. . Is there any direction you receive from any
third person?

A. No.

Q. So it's'loo percent discretionary, for
example, in your role since February 2012 how‘ﬁuch-is
going to be moved to the iined tailings facility?

"ﬁ. | Correct.

. And that's méde on & monthly basis, weekly
basis? :

A. It‘§ usﬁally on a weekly basis.

Q. -And what criteria ¢d you use to determine
how much would be moveq there? When I say, "how much
would be moved there,” I ﬁean és opposed to taking the
Wafeﬁs to the water treatment faciiity.

.

A. - It's based on the operation of the. treatment
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facility. If we have got water that is going‘té excead
a level in the pond that we feel that we need to nanage
it in a different way, then we'd éend that volume of
water over to the tailings faéility. |

Q. For example, if you have excessive levels or
some level that you would consider a number-that you
would like to get rid of in the West Pit area, you would
pump that West Pit, those wells; is that correct?

MR. WITWER: Object to the form.

A. The wells‘are continuously pumped. They are
not started and shut down. And £hat is —; we store
water in a holding pond, and we will treat that water.
Once we have finished treating for the week, anythiné
that's excess will be'méved over to the lined tailings
facilicy for water management purposes.

Q.  (BY MR. McCLURE} There's water taken to a
holding pond from the West Pitf arxea?

A.. Correct.

VQ; A certain gquantity of that water is taken
and treated; and then a cértain quantity of that water
may be taken to the lined tailings facility?

A. Correct.

. Tell‘me how that works, just from an
operatiénai sténdpéint. Do you try to treat all thg

water that you can treat?
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A. - Correct. We try to treat all the water that
we can treat for the amount of man-hours that we have

scheduled for that week,

Q. That's based upon a personnel matter?
A. Correct,
Q. When you are operating that treatment

‘faciliéy at full capacity, how many people will be
there?

A, There's two operators.

Q. | And is this a 24-hour, 7-day-a-week
operation? |

A. It's a l2-hour, 4-day-a-week operation.

Q. And the other three‘dafs a week, it's shut
down?

Al It's restoring water that has already been

treated to bring that pond level back up. A&And anything

. that we consider to be geing over a level that would be

treated thée following week is transferred teo the
tailings facility.

'Q. Let me back up here a bit, just so I can
understand a little bit better about your operation.
When you are pﬁmping water in the West Pit-aréa, do you
pump that water and take it torthe holding pond?

- A. Correct. |

0. That's. all that takes piace in the West Pit
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in terms of physical manipulation of the water?
| A.  That's correct.
Q. So then there's a certain quantity of water
that is in thg tailings pond normally, and then when you
pump into it, it increases that guantity?

MR. WITWER: -Object to the form.

A, Correct..

Q. {BY MR. McCLURE}! And normally what level is
the tailings pond -- thiékholding pond —— excuse me ==
kept at?

A. I have no idea.
Q. But when water is taken to the holding pond,

then a determination is made as to how much water will

‘be treated and how much water would not be treated. Is

~that a fair statement?

A, That's correct. -

Qﬁ S50 the water that's treated is taken to the
water treatment facility, and if it's working at its
méximuﬁ éapacity, would be run for four days on ié*hour
sﬁifts? . |

A. Correct.

G. If you are not able to ﬁreat ail of the‘
water‘during that four days at a 12-hour éhift, treat it
and:discbarge it to the Rito-éeco; then one needs to

take the excess water from the holding pond over to the

-PRTTERSQN REPORTING & VIDEC



10
11
12
13
i

15

17
18
‘19
20
21
22
23
24

25

34

lined tailing§ facility?

A, Correct.

Q. Is the amount of water that you would treat
on a monthly baéis relatively stable?

A, Can you be more clear as to --

Q. Sure, sure. Let me back up, before I ask
yvou that guestion, and ask you a different ore. Is the

amount of water that is being pumped from the West Pit

into the holding pond relatively the same amount every

month?

A. Yes.

a. What 1s that guantity; do you know right off
the top of your head? |

A.. I don't kncw‘right off. I can give you the
gallons per minute that are pumped into the holding
pond.

Q. Sure.

B, And that's appro#imately 200 géllons a
minute froﬁ the backfill well, BF-5, and approximately
10 gallons a minute from M-32 and M-33 combined.

0. VCombined{ So the pumping capacity, which is
on a continual basis, would be about 210 gallons-pef
minute?

A, Correct. -It fiuctuétes with the season,

_'Q. And teill me how that fluctuates.
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A, During this time of the year, the fall, we
will see the volume pumped to the holding pond, the
gallons pérmitted, drop qff to, roughly, 180‘gallons per
minute. And that's in BF-5, BF-5R.

In the springtime, we may see thémrcome up
ag ‘high as 210'gallons‘a minute,

Q. Why is that? If you could explain that,
please.

A, There must be an influence from -- I'll back
up. I am not sure. All I can do is guess at why it is,
but I cén'ﬁ‘givé you an answer,

Q. Let's just, roughly, use this
210-gallon-per-minute pumping concept. When that goes
to the helding pond, is ﬁhe decislon generally to then
take 210 gallons p;r minute from the holding pond, that
rate of fiow, to the water'treatmeﬁt facility?

A, The actual amount of water that is taken
inte the treatment facility is fight arcund 500‘gallons
a minute, 500 to 550 gallons per minute.

Q. And how is that sum arrived at?

A, That's the amount of water that can be run
through the water tieatment facility.

Q. _So when you are‘operating -- you have got it
mannad up to the max, so to speak - yoﬁ would have |

550 gallons per minute that you can take and treat? -
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A. That's about the max.

Q. And when you say, "take and treat,® that's

‘take, treat, and discharge?

A, Discharge.

C. Less the brine?

A, Correct.

Q. And juét g0 I understand that one compdnent,
it's my undefstanding the brine then goes to the lined
tailings facilityé

A, Eventually, yes.

0. Help me with my math here. TIf we have,

roughly, 210 gallons per minute going from the West Pit

.area into thé holding pond and 500 to 550 gallons per

minute belng treated at the water treartment facility,

where is this 300-plus gallons per minute coming from to

help supply the water treatment Ffacility?

A. 'That's the reason thap,we don't opérate on a
full week because we just don;t have the --‘the
treatment plant treats at'a higher volume.

0. 'Some of that water from that holding pond
can go directly to the lined tailings facility? |

A, It does go to the lined tailings éacility.

Q. Without.puliing out some numbers, I had a
recoilectioﬁ that, in some answers to,certain wri;ten

discpvery in this case, in 2009 and 2010 all the waters
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were treateé and none went to the lined tailings
facility. Maybe I am wrong, but_I am just -- that was
my récollection. Does that seund like it makes éense to
you or not?

A. That sounds like it makeé sense to me.

Q. So during 2009 and 2010, for those two
years -- and I understand that®s not on a -- it's a
fiscal_year as opposed to an annual year?

A. Correct.

Q. -— all waters were treated that went from
the West Pit into the holding pond?

A, Correct.

Q. And what were the policy reasons for

Vtreating all those waters?

A. I don't believe there are any policy
reasons. THere's no policy reascns:-for treating all

those waters.

Q. Do you know why all those waters were
trgated as oppoéed to moving some of them to the lined
tailings facility?

A. At the tihe the‘decision'hadn‘t béen made to

manage more water in the tailings facility versus

“treating it

Q. Can you explain to me what you mean by

"manzging more water in the tailings facility"™?
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A. By being able to evaporate and dispose of
the water versus treating it.

o. One of the reasons to take ;he waper-down to
the lined tailings facility is for evaporation purposes?

A. Correct.

Q. Is thatlthe primary.reason?

A. - Correct;

Q. | Are there any other reasons?

A. During 2011 we grew a2 crop of canola on the
tailings facility.

Q. And addi£ional waters then were taken in

2011 to the lined tailings facility?

A. :Correcta

Q. And how was that decision arrived at?

A{, Can you be more clear as ;—

0. Yes. What was the decision-making process

to take more waters to the lined tailings facility? I

assume it was to aid in growing a canola crop?

=

A. I couldn't answer that qﬁestion because
didn't make the decision.

Q. Who did ﬁake that decision?

A. Mr; Lyle.

Q. Do you know the basis of that decision?

A.V No, I don't.

Q. But you know that there were additional
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waters taken?

A, Yes.

Q. In 20117

A. Yes.

e. And were tﬁose waters used for purposes of
placing them in a sprinkler to grow a crop?

A. Yes.

Q. And thgy were, in fact, used in that manner?

- A. Not all the water was used for the crop

production.
Q.+ What was it used for?

A. Actually it was water that was left over

-after the'crop had been harvested and it was evaporated.

Q. But we have a different use of the water in

2511 than 2009 and 2010 in terms of how the waters were

goinglto bé treated as they left the holding pond?

A. Correct. —

Q. Let me go back. Do you recall what guantity
of waters were taken to the lined tailings facility in

20082 Was it very similar te 2009 where virtually &ll

or all was taken to the water treatment facility?

A.  Can you repeat the guestion?
Q. Sure, We talked about, in 2009 and 2010, it

sounded like all that water that went out of the holding

‘pond went to the water treatment facility. My question .
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‘to you is, was that true in 2008 also?

A. I would have to look at the annual repo?t

provided to CDR or the Division of Water Resources.
(Deposiﬁion Exhibit 12 was marked,) 7

Q. - (BY MR. McCLURE) This has already been
marked cnce, but lét me hand you Exhibit No. 12 and ask
you 1f this is a series of annual reports that were sent
to the Department of Natural ReSourcés by Battle
Mountain related to this facility commencing in 20037

A. Yes, it appears to be.

Q. And in 2008 can you tell me what quantity of
water was taken to the water tréatment plant?

A. There were 303 acre-feet. |

Q. And were there 65 acre-feet used for
augmentation purposes?‘

Fi Correct.

Q. What dees that numbei mean? Is that water
that's taken to the line& tailings facility?

A, Which number are ycu ——

Q. That 65. It's a 65.42.

A, It was actually augmented to the creek.

o. 8¢ if we are looking at 2008, we have 303.61
which were treated at the water treatment facility and
actually discharged to the creek? |

A, Yes.
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Q. And the 65.42 ~- I'm sorry. That was waters
that were pumped from the Columbian Ranch well?

a. Correct.

Q. Then no wateré were taken to the lined
tailings facility in 2008 aside from brine?

A. No.

Q. Ro, there were no waters taken to the lined

‘tailings facility in 20082

A. In 2008, it appears by thé spreadsheet,
there was 20,77 acre—feet-delivered'to the tailings
impoundment.

Q. Iz that brine or not brine, that number?

A, That woﬁld be brine;

g, So that was the only water that was taken to
the lined tailings facility in 200872.

A. Correct.

Q. ' What about in 20077

A, 2007 was éﬁ.Sl\acrewfeet of brine.

Q.- Of brine. Ané there were no waters aside
from that taken from the lined tailings facility -- no
other waters aside from that taken from the West Pit to
therlined tailings facility?

A. Correct.

Q. S50, once again,‘all other waters were

treated and what was leff over was the brine that was

PATTERSON REPORTING & VIDEO



10
11
12
13
14
©15
ie
17
18
18
20
21
22
23
24

25

42

taken and that was it?

A, Correct,

Q.  What about in 20062

A. 2006 was 26.78 acre-feet.

Q. Which was the brine taken to the lined
Eailings facility?

A.  Correct.

Q. Aside from that, no cther waters were taken

frem the West Pit te the lined tailings facility?

A, Correct.
Q. And all other waters were treated?
A. Correct.

Q. Is that the séme answer for 2003, 2004 and
2005, that we juét have a certain amount of brine taken
to the lined tailings facility and that's it for all
three vears?

‘A. 2004. IAdon't see 2003 as far as a
gpreadsheet that ¥ :ecognize. 2004 and 2005, that's
correct, | .

" Q. Again, merely the brine gbes to the lined
tailings facility? - |

A. Correct.
Q. From 2004 through 2010, no waters were taken
dirsetly from the West Pit to the lined tailings

facility?
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A, Well, brine was taken to the --

Q. 'Except fof the brine, but the bxine-is the
byproduct from the water treatment, so --

A. Right. No waters other than the brine.

Q. Then let's talk about 2011; What are the
numbers for 20117

- A. 2011, 164.91 acre-feet were transferred to

the taiiings‘impoundment.

. And how much was treated that year?

A. It was 155,24 acre-feet.

<. Was treated at the water treatment facility.

And after treatment how much of that brine went to the

lined tailings facility?

A, I wouldn't have a number on --
Q. Is that a fairly stable number year in and
year out or not? When I say, "stable,” does that vary,

roughly, around 25 to 35 acre-feet per year?

A, Yes. As far as the brine production?

Q. Yes.

A, Or velumes?

Q. Yes, - Volumes that go direétly to the lined

tailings facility.
Let me ask you, in 2012 are all the waters

coming out of the helding pond being treated at the

}

lined tailings facility?
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A. No.
Q. Can you tell me what's happening there?
A, The water is coming out of the West Pit —=-

or you have got treatment, water treatment. BAnd then
you have got some water transfer to the tails.

Q. And T don't know if I have numbers for that.

Do you know what those numbers are, roughly, as we sit

here today? I am not askihgjfor‘anything accurate,
just --

a. I would have to say, my reccllection is,
it's probably 50 percent, probably 12 to 14 acre-feet
aré treated énd the same is transferred over to the
tailings facility. _

Q. So it's,-roughly,.SO/SD?

A, Yes.

Q. Then that's the same that cccurred in éOli,
although the numbérs are slightly différent tﬂan that.
But in 2012 it's rogghly 50/50%

‘A, Yeah. Tti's actually a little less being

transferred to the tailings facility, but it's --

without looking at the numbers and the monthly reports,
I would have to say, it may be 50/50.

Q. So in other words, the policy change that

occurred in 2011 carried over to 2012 in terms of the

"split?
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A. Yeah, correct.

Q. You indicated you weren't aware of what the

L2011 poliéy position was, Are you aware of what the

20127policy‘position is?

A. Still water manageﬁent in the tallings --
evaporaticn, remediatiqnﬁ

Q. Evaporation? I'm sorry?

A. | Evaporati§n and remediation.

Q. Do you know what quantity of water is or can
be, either one, evaporéted from the lined tailings
facility on an énnual basis?

A. No. I don't have an i&ea.

Q0. No idea. Okay. And the water treatmentl
faciiity for 2011, what was the manpower there? Person
power, I guess. |

A, qu operators.

Q; ﬁorkinq how many days a week?

A.. The opera%ors were eﬁpioyed full-time and
treated water-gpproximatély lO»hoprs one day a week,

Q. S0 it went from 12 hours four days a week
the pricr year iﬁ 2010, to 2011 weould be 10 hours éne
day a. week? |

A. Correct.

Q. And in 2012 is that, roughly, the same?

A. No. 2012 we have been actually treating
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_mbre water. We operate about 40 hours a week, and so we

have actually been treating a bit more water than we
ﬁave,been transferring to the tailings facility.

Q. In terms of the standards tﬁat we were
talking about, would thatrbe —— we.were at 10 hours cne
day a week in 201l. What would that be in 2012, using
that same standard?- It would be increased somewhat,:buﬁ
could you use the same standard and give me --

A, - And when I say cperate the treatment plént,
there's more thanrqut treating the water. Sd if we
were on a ld-hour-a-day work schedule, we may treat
waterlaight hours a day because we have got preshift
startup plus Qe have got to, at the end of the day, set
up our RO‘membranes to permeate the water. So you are
actually getting maybe 32 hours of actual treatment.

Q. I just want to make sure we are.comparing
apples to apples as oppesed to apples to oranges. In
2011 are you‘treating 10 hou;s per day for one day?

‘A. Yes.

Q. | And in 2012 are you treating 20 hours,

10 hours z day for two days?

A.- Tt would be more like -- actual treatment is
prebably about 32 hours or treatmené would be_eight
hours a ﬁéy, four days‘é week. |

Q. What is the policy reason for increasing the
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amount of waters in 2012 that are not treated and
instead taken to the lined iailings facility that BMRI
has?

A, i'don’t believe that there's an increase
that's not treated taken to the tailings facility. I
believe in 2012 more water has beeh treated versus the
pravious year.

Q. Okay. But I guess I am asking -- I am just

‘not trying to tie 2012 to 2011. I am trying to tie 2012

te what occurred from 20C4 to 2010. And there's scme
type of policy or appears to be scme sort of policy in
place to not treat as much water, and my question is,
what is that policy?

A, There is no poiicy.

Q.A Iz this solely & discretionary matter that
you have determined?

A. My prior supervisor’s, and that is the way
the site is to be managed even with my current |

supervisor's knowledge. .

Q. I'm serry. I just don't understand the

-answer. Your current supervisor has given some

indication that this is the way he wants to have the
site managed. My question is, what's the basis for
managinq it that way, if you know?

A. It's an alternative way of managing the
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water versus treatment.
0. Instead of taking the water through the
treatment facility, it then goes to the lined tailings

facility. I understand. But is there something that I

‘am missing? Is this a cost consideration? Is this a

preference? Is this a -- why wouid you change the means
of treating that ocourded from 2004 fo 2010 in 20127

A. There's no reason. Just cbntinuing managing
the water and treatment that we have for the past couple

years.

Q. My assumption is, if you are moving -- in

- 2012 you are moving about half the water down there that

is coming out of the West Pit ~- is that.correct -- to
the lined tailings facility?
Al To this point, correct.

Q. So you are cutting down by about half the

amount of water you've treated in the past from 2004 to

2010 at any rate?

A, Correct.

Q. And you arelnot growing a canola crop?

A 'Cérrect.

Q. Anduyou are not growing any érop in there,
correct?

AL Correct.

Q. So you are simply taking water down there
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and storing it?

A, We have evaporated water through a sprinkler

_system that we have got on the tailings that was used to

manage the brine that was transferred over, and then it
was used fto irrigate the canola when'thg canola crop was
in.

And this last year no crop has gone in, 50
it’'s gone back to irrigating and evaporating. I
shouldn*t say irrigating, but evaporating water that's
been transferréd from the West Pit.

Q. So the sérinkler is used for no other

purpose but just spraying it in the air for forced

evaporatien?
AL Correct,
Q. Is that sprinkler used to irrigate any

vegetative cover?

B, Not anything that we have planted as far as

any kind of reclamation crop or cover -- excuse me --

“but there is some vegetation growing cut in the --

Q. Nothing that is planted by all of you. Iit's
just that there is some vegetation or weeds out there,
for lack of a better expression?

AL Correct.

Q. Let me ask you this: Do you'have an

‘understanding as to the quantity of water that was in

PATTERSON REPCRTING & VIDEO



10

11

12

i3

14

15

16

17

1g

T

20

.21

22

. 23

24

25

the pond in
-surface, in
A.

o.

A.
Q.

poﬁd there?

»

area?

size?

Q.

A.
south edgeé

Q.

Al

50

the lined‘tailings‘facility, free‘water
200372

No. No, I don't.

ﬁhat about '04, 05, '06%

Na.

'Q7,.'08, "D9?

No.

2010, two years ago, was there water in a

Yes.

Has there been water in a pond since 20037

Yes.

‘Do you have any idez of the surface of that

No, I don't.
What about in 20117

Yes, there's water.

Did the pond increase over 2010 in terms of

No.
It stayed about the same or shrunk?
It probably increased on the west, east, and

of the pond. It was not a majcr increase.

Minor increase?

Yeah. The slope in those areas is a litfle
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mere than gradual, so you don't notice a large increase.

C.
émbankment;

A.

The pond is at the south gide next.to the
is that correct?

It is located on the north sids right about

in the center of the tailings}

Q.
dry area to
A.

Q.

A,

In_the center of the tailings. Is there a
the south Qf it?

Yes, there is.

In 2012 did the size of the pond increase?
Ne.

It stayed about the same?

It decréased;

It decreased?

Yeé.

And how much did it decrease?

On the east end I would approximate it's

moved in about 50 feet and I would have to say about

probably 5 feet in elevation.

Q.

summexr.
Q.

ény studies

There's 5 feet less in elevation?
Yesz.
Do you know why that is?

Because we .evaporated water throughout the 

-Did you conduct any studies or were there

conducted by Battle Mountain concerning this
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process éf forced evaporation threough the sprinklers?

AL Not that i am aware of.

Q.. And is that the plan in the future, to
continue this process of using a sprinkler for forced
evaporation?

A. | That would be a direction that I would have
to recelve from my supervisor.

Q. You den’t make that decision?

A. No.

Q. And that's Mr. Fiske? Is that his name?

A, Yes.

. In the past has theke been any effort to
shrink that size of the pond by using a spfinkler?

A. TIn the past, yes. It's actually got to a
point wheré it‘slalmost dry, and it's at that poin£
Currentiy.

.Q. The pond is almost dry curreatly?

A. Well, there's standing water,'but it's ;0 a
level that we are unable to pump for pumping purpcses.

¢. Now we are talking about standing water in
the lined tailings facility?

A, Correct.

Q. And so do you kacw how deep it is now?

A, I don't have an idea what it would be at the

despest point.
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Q. When you say there‘s not enough water to
pump from it, can you tell me¢ what you mean by that?

A, Basicaliy where we have got our pump set, we
have —- the pond has dropped to that point and any
further éumping would cauée damage to the pump.

Q. And this is the pump that you use to run the

sprinkler?
A, Coryect.
Q. So you cannot, on November 5 of 2012,

operate the sprinkler right now?

A. We may be able to operate for a short period
of timelbecause of some of the water we have transferred
over in the past month and brine that we have
transferred over that Qould allow us to pump for a short
périod of time or run the evaporation system for a short
period of time.

'Q. When you bring the brine over te the lined
tallings faci;ity; do you try to cbmminglé that brine
with other waters in the pohd in the lined tallings
facility? |
7 A, Yes. It's all deposited in the same --
Q. But that brine is pretty thick, isn't it?
A. No. It's water consistency.

0. So thatvactually then is commingled and

that's what's run through the sprinkler?
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Q.
sprinkler?

A.

0.

54,

Yes.

Does it produée any clogging in the

No.

Is there a plan to continue to try to drop

that water level in the pond in the lined talilings

facility?

A.

The plan -- it's the same plan that's been

in operation or that we have bsen operating under since,

roughly, 2003, And thatris to manage the water through

the sprinkler system to reduce the wolume cf water in

the ﬁaiiings pond.

Q.

So since 2003 you have been using that

sprinkler and pumping that?

A.

. Q.

Yes.

Then the only year'that it was -- you didn't

use forced evaporation was in 2011, . in which you used

that to grow a canola crop?

Al

Q.

A.

For part of the growing season.

. What do you mean?

Or for the growing season, I should say.

Now we actually used it prior to growiﬁg the crop and we

used it after the crop was harvested.

Q.

For the same purpose, the forced

evaporation?

PATTERSON REPORTING & VIDED



11
12

13

15
16
17
18
19
20
21
22
23

24

25

55

A. Correct.

Q. | What afe the plans now that the water level
has dropped, but it's difficult to pump cut of the --
using the existing pump to continue lowering that water

table in the lined tailings facility?

A. There is no plan in place.

Q. Nothing else can be done at that point of
time?

A, Correct?

Q. So there's a certain guantity of water

that's in that pond. You are not surs how deep it is,
what the volume of it is, but you ¢an't do anything more
with it right now simply because the pump is not

oparable for purposes of this forced evaporation. Is

that a fair statement in terms of where we are?

" A. That's a fair statement, correct.

2. Can you approximate the size of the surface

-in November this year as to that pond?

A. T would say, approximately'20‘acres.
Q. . Then the plan would be, unless the water

level comes up, to do no more pumping until next year,

'2013, when additional waters would be taken over from

the West Pit to the lined tailings facility?.
A. That’s correct.

Q. +In the number of years that you have been
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there, Julio, has there ever been a storm event -- snow,
sleet, rain -- that has contributed significantly to the
amount of water flowing into that lined tailings
facility?

A. No., I have never seen anything that was
unusual or that was large encugh to stick out iﬁ my
mind.

Q. Are you acquainted with the liner beneath
the lined tailings facility?

“A. Can you ke more clear?

Q. Yes. Is there a liner beneath the lined
tailings facility?

A, Yés; there is..

Q. Have you ever seen it?

A, Yes, I have.

© Q. Where and when?
A, Duriné the construction phase of the

tailings impoundment.

0. Were you involved in that cgnstruction?‘
A. = No.

Q. You just.observed it?

A, _Yes.

Q. Have you seén it since its constrﬁction?
A, No.

Q. We héve some infdrmatioh in some testimony
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that the liner only comes partially up the side of that

lined tailings facility. Do you have any information
coneerning that one way or another?
A, What do you mean by "partially up"?

Q. It doesn't come up to the top. So there is

a liner, but the liner is along the bottom and partially

along the sides.

A, At what location?

Q. I don't know. It's been é géneral
description in some testimdny that we have seen.

A, To my knowledge, the liner is constructed
underneath the wain embankment.

Q. Does it come up to ‘the top of the

embankment?

A, No.

Q. How far does it come up? About a third of

A. Tt doesn't come up the main émbankment.

Q. 56 the embankment on,éhe south end, we are
talking about?

A. The embankment on the scuth end -- actually
it doesn't come up the face of the embankment. It comes
up on the sides of the gmbankment to the toplof the
embankment . . .

Q. Is there a place where it only comes up

PATTERSON REPORTING & VIDEO



i0

i1

12

13

14

16

17
18
19
20
21

22

23
~24

25

58

partially along the sides?

A, &ot to my knowledge.

Q. Do you know where the as-built drawings are
on this facility? In other words, hbWw it was
constructed, the lined tai;ings facility, and the
placement of the liner?

A, No, I don't know where an as~built would be
located.

0. Do you have any knowledge about the strength
or integrity of the linex?

AL No, I don't.

Q. Or the life of the liner?

A. Mo, I don't.

Q. Do you have any understanding as to the
amount of waters that could be safely placed in that

lined tailings facility? &nd when I say, "safely," done

80 in a manner that there's not a spill?

A, No.

©. - Do you have any knowledge about how much
water could be placed in there and be retained within
the liner itself?

A. - No.

Q. To your knowlsdge, doss Battle Mguﬁtain'have.

any guidance or instructiens or policies in place that

~you rely upon and have knowledge of in making decisions

PATTERSON REPORTING & VIDEO



10
11
12
13
14

15

16 -

17
18
19

20

21

22
23
24

25

5%

as to how much water to put into that lined tailings
facility?

“A. No, I don‘t.

Q. ‘To your knowledge, there are none?

A. To my knowledge, there are nons,.

Q. There is an underground drain -- is that
correct -~ on top of the liner? | |

A, Correct.

0. And that causes a certain amount of water to

drain down into the collection pond?

A, Yes, that's corrsect.
Q. And that collection pond then is pumped on a
regular -- there’s a pump down there in the collection

pohd; ig that correct?

A. Correct.

C. Ana that pump is run on a regular basis?
A, Correct.

Q. Continual basis?

A, Ne, not a continual basis.

Q. And as it fills up to a certain level,
waters are then pumped out of the colleétion pond into
thé lined tailings faciiity?

A Cerrect. .

Q. And teil me hpw that operates and how those

decisions are made when to run the pump.
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A, Once the level héé been dropped, it's given
time for the level to come back up, whatever drains from
the underdrain into tha‘collection pend.  Then once it
reaches a -- it's not a set level, but the level that we
feal is sufficient enough to pump into the tailings,
then we will étart pumping. 7

Q. So you start pumping when the concern is the
collection pond would be getting too full?

A, No, it never gets too full, The level is
kept lew in the collection pond, but it may be a week's

accumulation of water and then it's pumped.

Q. So it's pumped more or less on z weekly
basis?

A. Correct.

Q. And then you are pumping to maintain a

certain level in the collecticn pond,‘correét?

A. TWe try to dry it ocut.

‘Q. You try to ary it out. And so you would
then pump it dry, so to speak, by taking the waters out
of the collection pond and back into the lined tailings
facility? ‘

A. Correct.

Q. And how ﬁuch do you usually-pump out of
thére per monfh?

A.  We don't have a totalizer, s I couldn't
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give you a volume.

0. Is there anythiﬁg shown on Exhibit 12 which
would indicate how much that's pumped out on a-~f

A. No.

G. So in othér words, you really don’t know how
much is pumped out on a monthly basis?

A; Right. There's not a réquirad reécrting; S0
there‘s‘—— SC we pump &hen it needs to be punmped.

Q. What‘é the purpdse of pumping out of that
collection pond back into the lined tailings faciiity?

A, To keep iE from overflowing.

Q. You want to keep‘it low enough, closé to
being dry, if possible, so it won't overflow?

A, - We wanf to keep it low encugh that we can

manage it.

Q. What is the manageable level?
A. Maybe a coupie feet.
Q. You want to haﬁe no more than 2 feet ——
A Right.
- Q. -= within the pond, wvertical depth &t any

one time?
A. Bighi.r
0. How big is that pond?
A, I would have to approximate maybe 3 acﬁes,

the surface. Volume, I don't have an idea.
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O, Incidentally, do you have people that work
under you at that facility?
A. Yes. -

Q. How many people are employed up there?

A, Three others.
Q. And their duties are testing, maintenance,
 pumping? |
a. CorreétT Everything that is entailed in the
opération. |
0. Do you know why not all sf the waters out of

the West Pit area are taken to the lined tailings
§

facility?
A, No,
Q. Were you there during the period of time

during mining when slurry was taken down from the mill

to the lined tailings faclility?

A. I was employed at the time, yes.

Q. Were you invoived in that process at all?

A. No.

Q Or managiﬁg any of that water?

A No;

Q. Did you see that occurring?

A, I did see it occurring.

g. Did that‘stop then when tﬁe mining operation

ceased?
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A, When the milling operation ceased.

Q. When thg ﬁilling oparation ceased?

A. Yes.

Q. . Was that preﬁty much the same as the mining
period?

A. Actually the mill wouid run maybe a month
after the mining‘operatioﬁ had guit hauling material up‘
to the stockpile, the ore stockpile.

Q. Is there‘any physical reason that mors
w%ters could not be taken to the water treatment plant
in 2012 than are being taken this year?

A. No.

Q. So more waters could be taken. Tt's jugt
that thé election has been made by Battle Mountain to
take less waters therg?

"A. . Correct.

Q. Do you know if there's a double liner
beneath the lined tailings facllity or just a slagle
liner, the synthetic? |

A. I couldn't tell you. I don't know,

Q. Do you have any personal discretion in 2012
as to how much -— what guantity of waters would go to
the water treatment facillity as opposed to the iined.
tailings facility?

MR. WITWER: Obiject to the form.

.PATTERSON REPORTING & VIDEO



10

11

12

13

14

15

16

i7

18

18

20

21
22
23

24

25 .

64

A, Limitedf- It would be mbre a directive from
My Supervisor.

0. (BY MR, MeCLURE} When you say, "limited,"
within what parameters? 7

A. If we wére'experiencing problems within the
treatment plant, then it's my -- I have got the
authority toe transfer water to the tallings faciliﬁy,
should we not be able to treat water and we start seeing
the levels in the holding pond get to an unsafe.leVel.

Q. So to a certain degréé, that's then driven
by the amount of waters in the holding pond?

A Yes.

Q. Can you tell me what are safe levels in the
hélding pond? |

A. We try to manage énd keep that holdiné pond
under a S5-foot level.

O. Under 5-fcok?

A. - Correct,

o] From the bottdm?

A, From the bottom, ves.

Q. Five vertical feet?

A Five vertical feet.

Q.‘ How big is that holding pond, roughly?

A. Roughly, 4 acres, surface. Volume; is's

got -- 5-foot is the deepest pertion of the pond and
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the; it gradually shallows ocutl.

o. And so 5 féet is generally tﬁe‘maximum
amount you would want to have in ﬁhere. The congern is,
if you get over 5 feet, it could do what?

A. Actually it would have to get over probably
7 feet before we staft seéing problems that would -- it
would start leaving the containment.

Q.l Have you ever sesen that happen?

V-Aﬁ No.

Q. So'there‘slpretty close watch kept on that
te make sﬁre that that doesn't occur?

A. - Correct.

Q. Is that basicallyryoui instructions, to keep
it under 5 Feet, or is this just someﬁhing ﬁou‘ve
decided on your own?

A. It's ﬁeeﬁ a practice, a common practice, and
was a direction of Bill Lyle at the time, but has been
continuéd.

Q. And so then the hoiding pond and the West
Pit area are really tied closély together, are they not?

A, Yes. |

Q. Because yoﬁ are also then trying te maintain
a certain water level in the West Pit area? |

A, Correct. -

¢.  And what is that level you are trying to
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maintain in the West Pit?
A. 85.82 is the water level. We maintain a
30.80 depth to water below the top of the casing at
BF-5.
Q. S0 BF-3 is & well., 8o you are Lying that
into the.top of the casing on BF-57
A. We measure from the top of the casiﬁg to the
Static water level.
| . To the static water level. I see. And you
are going to want to have a statié water level at wh#t?
A. At 30.80 is ﬁhere we maintain that depth.
Q. And is this custom and usage of are these
specific instructions you haveé
“A. .Instructions,.but it's & reguirement in our
dischérga permit.
Q. So that is'a CDPHE requirement whiéh

basically ties in from the discharge permit at the

treatment plant goiné back -— ¢lear back to the West Pit
‘area?

A. Correct.

‘Q.. Do they likewise have a #equirement as to

how much water can be retained in the hclding pond?
A. Not that ¥ am aware of.
Q. And has that been relatively successful in

terms of being able to pump those three wells that'you'
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mentioned before? And I think BF-5 was the primary
well?
A, Correct.

Q. Has that been relatively successful in

pumping those three wells to maintain that 30.80 depth?

Y Yes,
Q. And that's your target, is it not?
A. Correct.

Q. What's the B85.82 then?
A, That would he thelelevation.

V,Q. Ii'm sorry., ¢Qkay. So you really only have
one key number you are tyingﬂinto that water leval,'and
that's the 30.80?

A, Correct.
0. Does the CDPHE then target an amount of

water that can be in the holding pond?

A. Not that I am aware of.
Q. It's just discretionary?
A.  Yes.

Q. Some of the documents we have seen have
indicated that Battle Mountain doesn't intéhd to grow a
cancla c¢rop in the lined tailings facility in the
future. Do you know anything abouf that?

B ?hat’é my understandihg.

0.  How did you arrive —- get that
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understanding?

A, Just coming from my supervisor.

Q. Mr. Fiske?

A. Yes,

Q. Was this a written instruction_to‘you?

A. No. Verbalized. |

0. What dia he say?

A. ,That if wé weren't allowed to grow a crop,
we wogidn't grow a crop.

| Q. You say, if vou are not allowed fo grow the

crop?

A. If we éxé not allowed t¢ use these waters
for irrigaticn.

Q. | Then you won't do it?

A. Right.

Q. Do you have any'reason to believe that you

are either allowed or not allowed to use the waters for

irrigation?
A, No.
Q. T don't know whether you indicated this oxn

not, but are water samples actually taken from the lined

tailings facility for any reason for testing purposes?

A. From the tallings facility -—
Q.  Pond,
© Al -— the tailings pond. We monitor on a
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quarterly basis the water quality in the tailings pond.

Q. Is this then sent to DRMS?

A. Ccr;ect. |

Q. . How do you test? Do you take samples from
the pond-itééif?

A, FProm the pond itself.

Q. One per quarter?

A. 'Cq;rect.

Q. And are those sent to a lab?

A. Correct. Those are Silver Valley Labs also.
Q. In Idaho?

A. Corréct.

Q. And then you get copies.of those results?

A. Correct.

Q. Have those rgsults indicated that any'of,thé

constituents were higher thanrsténdards?

A, "Standards® meaning? -

Q. There is acceptable water'guality standards
for stream purposes.

&. I am sure that there are several thgt are

over stream standards because it's made up of West Pit

water and brine.

¢. And that's manganese and flucride, te¢ your

knowledge?

A, Sulfate.
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Q. Sulfate? Al}l three?
A, Correct.
Q. Is the brine tested separately before it

reaches the lined tailings facility after it comes out

of -~ at or after treatment?

A.‘j We don't monitér the brine.

Q. You don't monitor or test it?

A. Don't test it, cérrecﬁ.

Q. Going back to the testing that -occurs in the
West Pit area ~v-and I.am not sure i1f I asked you about
‘this or nét -~ but is there testing of waters that occcur

in the West Pit?
A. Yes.
C. End how often are sampiés taken?

A. Some samples are taken on a menthly basis.

Some are guarterly.

Q. Which ones are taken on a monthly basis?
A. M-19, 21, 24, and 11R.
Q. Which ones azé takeﬁ quartérly?
" BF—&jaﬁd BF—é ww T believé that's it -~ in
-the West Pit.
‘Q. A;e they tested for different constituents,
the two séries?
A. Yes. Thé M waells are tested for

constituents that are outlined in the DMR. And BF-4 and
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BF-6 for -- actually they are bothVDMR, bat they‘éll get
reported to the DRMS also, And I den't recall 1f DMR
has & list of constituents.

Q.  DMR?

A, "DRMS.

Q. DRMS. They are both tested for purpeses of

DRMS?

A. Correct.

Q. And taken te the same lab in Silver Valley,
Idaho?

A. Correct.

¢. And all test results go to DRMS?

A, Yes.

Q. V_Is CDPEE involved in eithexr of thase?

‘lﬁ.. Yes.

Q. Boté?

Al Both.

0. Are the West Pit waters thét havé been

tested coming back currently at levels that exceed
stream standards for certain constituents?

A, I am unaware ﬁf.what the stream standards
are, s0 I couldn't answer that question.

Q. I thought you had indicated that, at the
lined tailings facility, they were high comparatively

per constituent as it relates to stream standards?
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A, Right. &nd the reason I said that is, if we
didn't -~ if we met stream standards, we wouldn't be
required to treat water,

Q. Sure. Let me just go back to the West Pit
waters. Are yoﬁ aware of it being hiqh in certain
constituents like fluéride, manganese, TDS?

A. The backfill, BF-4 and BE—6; I am aware that
the fluoride level is pretty consistent with what we see
in BF-5, whicﬁ is about'é milligrams per liter. But as
far as the others, I héven‘t reviewed them recently.

Q. As af last vear?

A, Yeah, probably.

Q. Were they high in something besides
flucoride? | | |

A, I couldn't tell you.

Q. Butryou know that they cannot be discharged

- to the stream and meet the stream standards?

A. Right. They are all in the same vicinity as
-- Close proximity to BE—S,-anyway.
Q. | Which was around 4 milligrams per liter with
fluoride?.llé that what you are saying?
A.. Correct.
MR. McCLURE: Let's take a break.
{Break was taken from 3:17 te 3:36.)

Q. {(BY MR. McCLURE} Back on the record. I
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think I asked you this, but if not, let me ask vou

again. Exhibit 12 is monthly reports that you prepare

in the ordinary course of business?
A. The monthly reports are, yes.r
MR. WITWER: I am going to object to the
form. You are now talking about monthlies?
Q. {(BY MR. McCLURE} Exhibit i2 wag the annual
reports. Did yo& prepare the annual reports?
A. For what years?
Q.. Thig was pfepared e
A, That was by Bill Lylé.
Q. This was'prepared from 2003 through 2011.
And without going through each reporﬁ, Mr. Lyle'’s
signature appears on the 2003. Yours appears on the
20117?
A, Rightf

Q. Does that comport with your understanding?

Here it is.

A.  Yes.
{Deposition Exhibit 13 was marked.}
Q. (BY MR, McCLURE) Exhibit 13 appears to be

monthly reports for fiscal year 2011, November to

November. To the extent we haven't -- and for some

reascn I believe one is missing. I couldn't find. But

if you could just check that, if you could, please.
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It looks like they are all here.

Gocd, Apparently we feund them. That's

something that you prepare, sir?-

A. Yes.
" Q. And that's prepared in the normal course of
business?
A; Yes.
(Depesition Exhibit 14 was marked.)
' Q. {éY MR. McCLURE)} Let me hand you
Exhibit Wo. 14 =-- this is a docﬁment that Mr., Witwer
brought with him today -- and ask if you can identify

that document.

A,

Iz's tailings pond analysis results or

sampling results.

. Q.

S0 this is sampling that has occurred at the

tailings pond from what year to what years?

A.
Q.
possession,
A.
Q.

then?

1999 through 2012.

And is this sémething that you keep in your
ﬁhese results? |

Yes.

And is that a spreadsheet that you prepared

Ne.
Who prepared that?

This was prepared by Telesto.
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Q. What does that purport to represent, if you
know? Obwviously, we have different oonstiiuents named
by their symbol. For example, Fe, if my memory serves

me correctly, is iron?

A, Iron.
0. 2n is zine?
A, Zinc.

Q. Is that what-that purpdrts to répresent,
rest resulis for various constituents?

A. Yes,

Q. Does this document have any significance to
you in and of itself other than just what you have
represented it to be?

A. Can you explain?

0. That's a fair statement. You‘héve explained

that this is a composite of the testing information from

© 1999 to 2012, and this is testing from -- when you say,

"the tailings pond,!” this is the lined tailings

facility?
A. Correct.
Q. Does that document have any significance to

you in terms of representing something or not
representing something?
A, No. 1It's a reporting requirement to DRMS.

Q. Does .that reporting reguirsment continue as
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long as there is free water standing in the lined
tailings facility?
A, To my knowledge, ves.

Q. What happens if there's no longer free water

- standing there?.

A, You are unable to collect the sample.
-0, That's never been the case thus far?

A. Np.

Q. But you are indicating, at least from 2011
to 2012, that pond has shrunk?

A, Yes, |

0. How are samples taken actually of that,
physicaily taken?

A. A grab sample actually uses the bottleé
themselves; and it's difectly collected into the bottle.

Q. Do you take it at a certain depth?

A. At the edge of the pond, the edge of the
pond. ”

g. This is simply going up‘and.scooping up a
sample from the sdge of the pond? | 7

A, Correct. Unless'it's iced over, of course.
Then you have éot to actuwally break through the i&e and
collect it, and it's uswally taking.out just a iittie- 
bit. |

Q. That lined tailings facility is not fehced
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currently; is that correct? ¥Fenced around the exterior

perimeters?
A. No.
Q. As waters are taken down to the lined

tailings facility from either the brine, from the water
treatment faciliﬁy, or the waters directly from the
West Pit, are there any administrative tolerances
dictated to Battle Mountain that you must follow? In
other words, vou don't want it to reach a certain height'
or ~- in terms of the free water level?

A. BNot that I am aware of.

Q. In other wqrds, rhere's noradministrative
requirements, t0 your knowledge, that are similar to
those that zefér to the‘West Pit area or the holding
pond?

A. No, not that I am awére of.

Q. Are there any internal administrative

policies or guidelines, to your knowledge, that are

provided to you or available to you to follow about how
much water should be going down There?

" A. No.’

Q. So in other words, aside from -- and I am

not trying to be facetilous, but you don't want to have a

certain amount of water going down there that overflows

the dam, correct?
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A. Correct.

Q. Cther than that, there is no standaxrd?

a. Not that I am aware of.

Q. You have been invelved in this facility a

long period of time. Do you think there should be some

‘sort of standard involved?

MR, WITWER: Object to the form.

A. I couidﬁ’t answer that question.

Q. {BY MR. McCLURE} Mr. Witwer indicated that,
as to the 30(5}{6) nctice of deposition, you had some
knewledge about 5{b), which was the safety inspections
of the lined tailings facility. If you could take a
Yook at that documanﬁ, it is scmewhere there. If you
could go to 3(b), sir.

A, Okay. |

C. Five refers to "Séfety measures in place in
the event the LTFlfails including, but not:iimited to,
safety plans prepared‘fo: any regulatory agencies." And
{a} deals with "safety inspections of the Ham;“ {b} |

deals with "safety inspections of the lined. tailings

 facility."

Mr. Witwer indicated that you could talk
about 5{b). Could you explain what you know about that.
A. There are no safety inspections on the lined

tailings ‘facility itself. There are safety ihspections
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or stormwater inspections in the vicinity cf the
tailings facility.

0. And who conducts those inspections?

A. The CDPHE. '

Q. And when you say, “in the vicinity," could
you describe wheré, please?

A, On the south side of the tailings
impoundment or lined tailings facility that runs east
and west. There's a channel that runs east and west, a
stormwater channel.

Q. When you talk aboutrstormwater, this is some
sort of event of heavy precipitation?

A. Correct.

Q. ALl you are saying is,_there'has besn some
inspections of those by the Department of Healih?

- A, It's reported. We actually do the
inspections in-house twice a year, and occagionally the
bBepartment of Health will send ocut an inspector and
review‘those sites.

Q. What about the dam itself, the safety of the
dam? Ig that iﬁspecteq by any regulatorﬁ agency?

AL Not tolmy-knowiedge.

Q. If the dam fails,‘wouid it release waters?
Aren't some of ﬁhosa free waters close te the dam?

MR. WITWER: Objéct to the form.
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Q. {(BY MR. McCLURE) Or does one know?
MR. WITWER: Same obiection.

A, I couldn't tell y;u. I couldn't say if it
would release water or not. |

Q. {BY MR. McCLURE) That's simply because you
can't stick. your ‘head Qnderqround and know exactly
what's going on?

A, Right.

Q. . Is there any internal inspection éonducted
by Battle Mountain as tec the safety of that dam? |

A. No.

Q. Are there any guidelines or standards that
you know that need to be applied for review of the -
safety of that dam?'

A. Not that I am aware of.

Q. Has the dam safety division of the Divisien
of Natural Resources been to that‘site?

A. Not that I ém aware of.

Q. Is the;e‘any oversiqht, to your knowledge,‘
of that by them -~ of the dam by them? |

A.‘ Not thap I know of.

Q. - I think ¥ have asked you this‘question, but
maybe not quité the same Way. D§ you know the
volumetric.capacity of the lined tailings facility?

A, ‘No, I don't.
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Q. Specifically de ycu know the volumetric
capacity of the liped tailings Facility to store water?
A, No, I don‘t.

Q. Do you have any knowledge as to the

capacity, as to the amount of water that could be safely

stored in terms of volume?
A, No, I don't.
Q. Are you aware of how much of that lined

tailings facility is comprised of tailings that have

. been stored previously during the mining process?

A, No, I don't.
Q. No. 10 on that 36(b) is, "The amount of

water annually deposited in the lined tailings facility

since construction.” Do you have some knowledge

concerning that?

A, ﬁo, I don't.

Q. Aré there any reports that would indicate
that, to your knowledge, that have been genefated by
Battle Mountain?

MR. WITWER: ©Other than the ones you have
been talking about today? |

¢..  (BY MR. McCLURE) Correct, yeah.

A. No, I have no knowledge of any reports.

é. Nﬁ..i% refers to, "The water quality of the

brine that is'transported to the lined tailings facility
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from the water treatment facility.® Mr. Witwer
indicated yvou have some knowledge about that?
A, Qf the water guality?

MR, WITWEB:‘ For the recérd,AE think I
combined that oné with the folléwing one, 15, and 21 and
said that he would be able teo talk about the testing
that has gone cn in the tailings pond, the results of
yhich we gave you‘and you marked as Exhibit 14.
| é. {BY MR. McCLURE)‘Do you know anything
specifically about the water guality of the‘brine?

Al Ne.

Q. I think_you had indicated the water gquality
of the brine islnot tested? “

A, Correct.

Q. From the time it leaves the water treatment

facility prior to discharge into the lined tailings

facility?
A. _ That's correct.

Q. “"The water quality of the waters that are

transported to the lined tailings facility from the West

Pit" is No. 15.  We have already talked about that

somewhat. You have indicated that there was water

quality testing in the West Pit itself, A; and, B, . there

was water guality testing in the lined tailings

facility, correct?
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A, That's correct.

Q. Ho. él, "Water quality records in
épreadsheet format for all wells and monitoring
facilities at the site.™ Ig thefe such a document in
your possession?

A, As far as a spreadsheet consisting of the
results, no.

Q. Are thgre several spreadsheets, one for
DRMS, one for CDPHE?

B. DRMS receives copies of the results, but
they are not put in a spreadsheet format. They actually
receive a copy ot the results.

Q. Internally does Battle Mountain take those
and put thgm on & spreadsheet?

A. No. 7

0.~ Let me back up to No. 20 there. I think you
have already talked zbout the amount -- the levels of
water that must be maintained in the West Pit to
maintain water quality with your prior testimony; is
that cérrect? We talked about water levels?

A, Sure.

Q. Is there anything else, aside from your
prior testimony, that bears upon that subject of haw one
maintains -- generally the iséue of how one maintéins'

water levels in the West Pit to maintain the water

PATTERSON REPORTING & VIDEC



10
11
12
<13

14

16

17

18

18

20
21

22

23

24

25

84

quality? -
A, Just like I explained, it'% throughipumping.'
| Q. Notﬁing more than that?
A. lNo.
‘Q. iet‘s go to 17. You are familiar with these.
lysimeters that were installed after whét we call
BOCW32, bu£ that was the first wéter court cake?
A, Correct.

Q. And what was your involvement in the

-installaticn of the lysimeters?

A. I wasn't involved at all.

. When did yvou have any invelvement with those
lysimeters at all? |

A, Beginning in 1996.

Q. What was your first ;nvolvement‘with them?

A. Being able to agtuaily moniitor the
lysimeters and how Ehey functionéd.

Q.': How did you become:aware of what to do or
become involved with that function?

A. I was trained by the person that was
actuallg-leéviﬁq that I was réplacing.
| ¢. Who was that person; do yoﬁ recall?

AL éallyvﬁaye§. | |

Q.‘ A lady?

A  Lady.
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Q. Did she live down there?

A. She lived in'Alamosa, I beliéve.

a. What was her.job?

A. At the time she left, in this time frame,
she was an_envirénmental superintendent.

Q. What did she descfibe to you needed to be
done?

A. That these lysimeters were used to gollect
any water that would be collected throuqh.—~ the way
they were designed is‘through & vacuum system.

g. And did she show you how one takes a sample
from the lysimeter?

A,  Yes.

Q. And what did she shoﬁ yoﬁ?

A. Are we talking abkeout actually collecting a
sample?

Q. Collecting a sample,'right. First talk
about collecting a sample, yes.

A. First is verification that there's a vacuum
still on tbe_linei And then you would -- basically use
a ﬁand pump. And one is a vacuum port, and on the same
pump one ig a discharge or pressure port..

Arnd so when you create-a-vacuum on the 1iné,

you use the vacuum side, And then you pinch off of

- that, and that will hold a vacuum on that lysimeter.
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BAnd to collect a sample, you reverse thaf
and you actualiy run -- the pressure linelwouid force
water from the lysimeter out the sample line énd you
would collect the sample.

0. And after she showed you that, was that your
task after that or somebody else's?

A, That was my task.

Q. You have performed that task for how long?

A. : Since 1996 to actually currently until I get

my replacement or Steve Carine trained on doing. that.

Q. How cften do you take -- or atiempt To take
samples?’
A. You check for a wvacuum on a monthly basis

and attempt to coliect the sample, 1f there’'s any water

present in the lysimeter, on a guarterly basis.

Q. And have you ever gotten a sample?
A. No.
Q. That's from the entire time that yvou have

tried,_ygu have never gotten a sample?

A. Corréct.'

Q. Do you need the vacuum to draw a sampleé

A, No. You need the vacuum to create a source
to drawrany fluid into the lysimeter.

Q. And tell me ho# that occurs.

A, Basically you create a vacuum on the line
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and through the wvacuum ~- and‘IKhave never seen the
lysimeteis theﬁselves, so I canft_explain the function,
total function; of them. But my understanding is that
you create a vacuum and it draws any liguid or any water
into the sampling portion of that lysimeter,

Q; And is there a hose that then sticks down

into the lysimeter?

A. Yes.

Q. Do you have to maintain any suction on the
hose?z

A. Yes.

Q. How do you do that?
A.  Through that hand pump. You create a vacuum
on there, and it's got a gauge. And you create the

vacuum. You pinch the line off, and the vacuum should

hold until the next time you monitor it.

Q. Does the suction hose need to be maintained

or not?

A, : We have never maintained them, but they

-appear to work finé.‘_They are net exposed to sunlight.

Q. And how many testing locations do you try to
draw from on the lysimeters?
A. - There's three iocations with two lysimeters

at each location.

C. And do you know the depths of them?

PATTERSON REPORTING & VIDEO



10
11
12
13
14
15
16
17
18
19

20

22
23
24

25

88

A The deepest is approximately 60 feet. They
are fairiy shallow.
Q. And are they at varying depths?

A, - Correct. They range from 30 feet to

60 feet,

0. If you could go te that notice of
deposition, let me ask you a few other questions.
Going down to No. 7 -- T think you probébij
answered this question, baut let me just ask it in a
little different form. If one wanted to know the water
storage volume in the lined tailings facility as of
December 31, 2011, is there any way of kno@ing that, to
your khoﬁledge?
.A. To my knowledge, thefg's no way of knowing.
Q. Then oﬁ No. 8, is there any way of knowing
the available water storage that could be placed in the

lined tailings facility as of December 31, 2011, to your

knowledge?

A. To my knowledge, there’s not a way of
knowing.

Q. No. 9, we don't kno%,the amount of tailings

that have been deposited in the lined tailings facility

as of December 31, 2011, correct?

A. Correct.

Q. - And, No. 10, we also don't know the amount
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of water annually deposited in the lined tailings
facility since construction?
A. Correct.

Q. No. 11, we don’t.know the amount of topsocil

imported into the lined tailings facility for

"reclamaticn?
A, That's correct.
0. No. 12, we don't know the amount of water

that's been disposed of in the lined tailings facility

' since termination of mining?

A. That's correct.
‘Q. Either, A, annually th:ough
evapotraﬁspiration, correct?
A, Correct.
Q. Or annually through evapotranspiration
through plants?
A, | Correct.
Q. Qn No. 13, is it correct there are no
records of gauges, meters, orlmeans in place to monitor

how much water is in storage in the lined tailings

facility?
A, That's correct.
Q. No. 14, I guess we don't know the water

guality of the brine that is transported to the lined

tailings facility from the water treatment facility? -
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Q. Because,ronce again; there ig no testing on
that?

A. Right. -

0. Do you know if there are -- No. 16, any

crders from DRMS as to the amoﬁnt of water or
instructions or ggidelineé as to. the améunt of water
that can be sto;ed in the lined taiiinés facility?

A. - Not that T am aware of.

. Likewise, any ofders from,CDPHE as to the
amount of yaﬁer that couid be stored into the liped
:ailiﬁqs facility or instructions or guidelines?

A. No, not that I am aware of,

Q. And the same thing, anything from the State

- Engineer's Office —- instructions, guidelines, orders --

as to the amount of water that can be stored in the
lined tailings facility?
A. Not that T am aware of.

0. When I talk abont the amount of water that

© can be stored there, there's bhoth physically and then

what I would call safely.

A.  Okay.

C. Is your answer the séme for all of those as
ﬁc what can.safely be stored in there?

A. That's correct.
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A Q. Then just from the standpoint -- from your
position, Julio, in managing that facility, there's
certainly a number of unknowns about the facility. s
that a fair statement?

| -MR. WITWER: OUbject to the form.l

Q.. {BY MR. McCLURE) Let me clarify. Is it a’
fair statement to say that there are a numbér of
unknowng about how and in what manner water can be
stqred in that lined tailings facility and have a
comfort level that igks being done in a manner that is
nol going to cause a problem in the future?

MR. WITWER:  Object to the form.
0.  (BY MR. McCLURE) Dam failure, for example?
MR. WITWER: Object to the form.

A, I wounld have no idéa.'

Q.- {BY MR. McCLURE) When youlsay, "I have ne
idea;" that ﬁeans vou do not know if there could be a
problém or not? |

a. That's right.

Q. Have you ever been advised by anyone that
the lined tailings facility is an appropriate structure
for storage of water? |

MR. WITWER: Object to the form.

- A, No.

Q.  (BY MR. McCLURE) Have you ever seen any
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written documents to that effect, that it's an

appropriate structure for the storage of water?
MR. WITWER: Same objection.
A. No.
Q. (BY.MR; McCLURE} Were you ever advised or

had any knowledge to the effect that it was not designed

for the storage of water?

MR. WITWER: Object to the form.

A, No.

Q. {BY-MR. McCLURE) We've reviewed some
testimony from.a 1950 transcript.beforé the Mined Land
Reclamation Board that indicated that the system was
designed to mainta;n ifs iategrity through operations.

My guestion to you is, do you have any knowledge of that

one way or ancther?

MR. WITWE&: Object to the form.
A, No, no knowledée of that,
Q. . (B$ MR. MCCLURE) And the mining operations,
you indicate to mé, ﬁeased in 19967
A. Correct.

Q. And actually, ever since that time, there's

:always been freestanding water to some degree on top of

the lined tailings facility?
A, Correct.

Q. - Would you agree with me, since you have
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probably.more‘experignce than anyone at that faci;ity,
that one could lessen the amount of water significantly
that is in that facility if the water is treatedxét the
water treétment‘faciiity inétead of faken from the

West Pit over to the lined tailings facility? |

MR. WITWER: Object to the form.

A. I do.
Q. (BY MR. McCLURE} I'm sorry?
. A. I do. -
Q. You do have én,opinion?
A. I do agree with you. That's what you asked.
©.° That that would bé a.way to manage the

amount of water that's stored in the lined téilings

facility?
A, Right.
Q. Do you have any understanding, from Battle

Mountain's standpoint, as to why the last two vears

there's been a substantial quantity of water taken ‘over

from the West Pit to the lined tailings fagility?

A. An alternate way of managing water.
Q. You indicate that water is being taken over

there to the lined taiiings facility through forced

evaporation and used in a manner of disposal through

‘forced‘evaporaticn, but you were nct able to indicate

how much was. evaporated on an annual basis?
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A. Correct.

0. ;Dp yvou know if anybody is pgrforming that
exercise at Battle Mountain?

A, Noet that I am aware of. .

Q. And the only evapotranspiration that's
occurring at‘present is simplyrsbme weeds that ars
growing on top of a portion of that lined tailings
facility?

MR. WITWER: 6bject'éo the form.

A, I haven't actually gone cut and viewed
what's coming up and there hasn't been a study on what
is actually growing there currently.

| Q. {BY MRK. MéCLURE) Nothing has been planted
there by, Battle Mountain? |
A, Correct.

0. So whétever is there is some type of natural
vegetation that's seeded.itself on the top ¢f that?

A. I would have to say S0,

Q. Has any topsoil hauled in at any one point

of time?

A. During some of the reclamation on phe teils.
A big porticn of the tails has been reélaimed.

Q. Do you know approximately‘how much of that
tailings area has been reclaimed?

A.  Approximately, 140 acres.

PATTERSON REPORTI&G & VIDEO



10

11
12
13
14
15
16
17

i8

19

20

21

22

23

24

s

85

. Out of the, roughly, 203 or something like
that?

A. = I think it's 192.

0. 140 out of 192 have been reclaimed?
A. Correct.
Q. When yoﬁ say, "reclaimed," that means that

topscil has been.brought in on that area?

‘AL Cdrrect.

Q. Are you aware of what tﬁe target is as to
when there will be total reclamation? A target date of
total reclamation ofAthe lined tailings facility?

A, Ne, I aﬁ not.

Q. As matters have progréssed currently, is it
totally unknown how long that would be?

A. That's COxgect.

Q. That's simpiy because there are waters that

‘are coming out of the West Pit that need to‘be dealt

with in some fashion, treated or taken to the lined
tailings facility, from your standpoint?

A, That's part of it, yes.'

Q. Is there more to it than that?

A, Weli, you still de;l with the underdrain
;oilection pond that is puﬁfed back te the tailiﬁgs
facility.

o. That's kind c¢f a2 constant function?

PATTERSON REPORTING & VIDEC
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Yes.

And because there's a constant amount that

accrues in that collection pond, that gives you a reason

to believe there's a certain volume of water that's in

that lined

eye?

tailings facility that’s not wvisible to the

Correct.
MR. McCLURE: I think that's all I have.
MR. WITWER: I‘don't have any questionsf

EXAMINATION

BY MR. LOBATO:

Q.

I just have a couple of guestiens.

Mr. Madrid, can you hear me?

A.

Q.
facility
. A'

Q.

A,

0.

I can hear vou.

Cencerning the center pivot on the tﬁilings

Okay.
-- how many towers is that?
I want to say five, possibly six.

Do youn meter the water that runs through

that facility through the towers?

A,

Q.

No.

“You run that in the spring and in the

summer; is that correct?

A.

Primarily in the sumner.

PATTERSCN REPCRTING & VIDEO
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Q. And do you run it continuocusly or just
certain days of the week?

A. Certzin days in the .week.

.Q. And about how many hours per day or ﬁow many
hours per rotation?

A, | You are‘lookiﬁg about -- whenever we are
actually out there, when the guys are on shift, is the .
times that we will run the center pivot.

o.  Is theie a panel that menitors that rotation
or is iﬁ just a switch that runs it?

A, There's a panel that you can direct the

rdirection of the pivot, not of the flow.

Q. 8o you can't control the amount of water

being appliéd to the panel?
- A. We can at the pump.

Q. Okay. So you control it by the nﬁmber of
galibns that go through.the pump then?

A, More the —-- yeah, I would sa} the gallons,
but the voiﬁme. There's éctually a valve on the line.

Q. A pressure valvé or what?

Al No. It's a butterfly valve.

0. Have you e@er tested the soil underneath the
pivot? |

AL ﬁot to my know;edge.

0. And during the winter months, I am assuming

PATTERSON REPORTING & VIDEO
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that the pond, the supernatant pond -- and that's what

that pond is called, isn't it, a supernatanit pond?

A,

. but yeah..

C.
A.

Q.

It's got about four or five different names,

Does that freeze up during the winter?
Yes, it does.

And did you say you had to break the ice to

test to draw samples?

A.
year.

Q.

A.

Q.

Correct, during the colder times of the

Do you take samples from the holding poﬁd?
From which holding pond?

I understand that there's a holding pond

that you pump into from the West Pit?

Al

Q.

No,

No, you don't take samples or, no, you don't

pump inte a holding pond?

A.

We do pump inte a holding pond, but we don't

sample from that holding pond. Werdbn't send samples

for analysis.

Q.

Is this year the first year there's been a .

draw-down in that pond within the tailings facility?

A.

No. In the tailings facility we draw —-

historically have drawn that down.

IQ.

You say it's down about -- you think about

PATTERSON REPORTING & VIDEO
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5 feet?

A, That's & rough estimate, ves.

¢. Is that ﬁormally where you end up at the end
of the summer? I guess it's only been in the last two
years you have run that center pivot; is that right?

A, No. We'wve run the center pivot since 2003,
if I recall correctly.

c. And did it alwayg draw down by the eﬁd of
the summer? |

A, Yes.

Q. At about the.present depth of the draw-down?

A, éorréat. -

Q. It just f£fillsg up during-the winter and then-
you start this all over again in the spring?

A. Correct. .

Q. Does -the water flow continuously during the
winter months into that pond?

- Al No.
Q. Do your lines freezs up or what happens?
A, It's just determined by the amount of water

of brine and the amount of water that we decide to send

.over from the holding pond, but it's neot determined.by

freeze-up.
0.  You treat, obvicusly, more water in the

wintertime; is that right? . ’ -

PATTERSON REPORTING & ViDEO
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I . A. Historically, yes.

2 . Q. And you discharge into the Rito Seco?

3 h. Correct.

4 Q. Do you have any freezing problems in that

5 discharge process?

6 . A, No.

7 ) MR. LOBATO: Thosé are all the gquestions I
8 have got.

9 - MR, WITWER: I don't haﬁe any guestions.
10 o FURTHER EXAMINATION
11 BY MR. McCLURE:

i2 . Q. I have got a couple. 'Is there anything to
13 indicate that the water treatmeht facility is not

14 bperating gé des;gned?

15 ' A. NG.
16 ‘ Q. Tt's been, from Battle Mountain's étandpoint
17 and your standpoint,-an acceptable means of

i8 accomplishing what it’'s designed to accomplish?

i9 . MR. WITWER: Object to the form.
20 A, Correct.
21 Q. (BY MR. McCLURE) Which is to take poor

22  guality waters and make them fit enough to discharge
23  into the Rito Seco?
24 B, To meet our discharge requirements.

25 Q. Te meet your diééharge regquirements.

PATTERSON REPORTING & VIDEO
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wells ever

101

Getting to the Salazar Ranch, I have a
While you have been there, have any of those

been pumped and the waters taken directly te

the Salazar Reservolr?

A.

Q.

been used

A.
(e

there was

No.

All the pumping that's been occurring has
for the two center pivots? o

C&frect.

When is the last time, to your knowledge,

any irrigation of that 80 acres south of the

Salazar Reservcir by surface irrigation?

A.

Q.

e

»

Thank vou.

I would say, 2004,
.Was.a Crop grown?

Yes.

What crop was'grown?

Alfalfa.

So that was not under the sprinkler?
Correct.

And prior to that?z

Prior te that --

How many years do you gé back?

We purchased the ranch in 2003,
MR._McCLURE: That takes care of thét.

I appreciate your time,

{WHEREUPCON, the deposition concluded at 4:27 p.m.)

PATTERSON REPORTING & VIBDEO
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I, JULIO MADRID, do hereby certify

that I have read the foregoing transcript and that the

same and accompanying correction sheets, if any,

constitute a8 true and complete record of my testimony.

Deponent

{ } No changes { )} Amendments attached

Subscribed and sworn te before me this

day of _ , 2012,

My commission expires

Notary Public

Address

df

In the Matter of the Application for Water Rights of
Battle Mounﬁain Resources, Inc., In Costilla County
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REPCRTER'S CERTIFICATE
STATE OF COLORADO) -
} 88,
COUNTY OF DENVER )
I, Denise A. Freeman, do hereby certify
that I am & Registered Professionai Reporter and
Notary Public within the state of Colorado; that
previous to the commencement of the examination,
the deponent was duzy sworn by me.t¢ testify to the
truth, |
I further certify that this deposition was
taken in shorthand by me at the time and place herein
set forth and was thereafter reduced to typewritten
form, and that the foreéoing constitutes a true and
cbrrect transcript.
I further certify that I am not rélated
to, employed by, ﬁor of counsel feox any of the parties

or attorneys herein, nor otherwise interested in the

. result of the within action.

I further gertify reading and signing not requested
pursuant to CRCP Rule 30{e).
In witness whereof, I have affixed my

signature this .8th day of November, 2012.

PATTERSON REPORTING & VIDEO
: ' Denise A. Freeman
Registered Professional Reporter
and Notary Public
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‘Case No. 2007CW42

104

PATTERSON REPORTING & VIDEC
2170 Bcuth Parker Recad, Sulite 263
Denver, Colerade 80231

November £, 2012

JAMES "S. WITWER, ESO.
Trout, Raley, Montano, Witwer & Freeman, PC
1120 Lingoln Street, Suite 1600

Denver, Colorade 80203-2141

Case Name: In the Matter of the Application for Water

' Rights of Battle Mountain Resources, Inc., In Costilla

County

Deposition of JULIO MADRID

The deposition in the above-entitled matter is ready
for reading and signing. Please attend tc this
matter by complying with ALL blanks checked below:

X __ arrange with us at (303)696-7680 tc read and
sign the deposition in our office

OR {if applicable),
X have deponent vead yvour copy; signing
attached original signature page and any

amendment sheets.

read enclosed deposition, sign attached
signature page and any amendment sheets.

b4 within 35 days of the date of this letter.

by due to a trial date of- .

Please be sure that the signature page and
accompanying amendment sheets, if any, are signed
before a notary public and returned to our cffice at
the above address.

If this matter has not been taken care of within said
period of time, the deposition will be filed unsigned
pursuant to the Rules of Civil Procedure.

Thank you. _ '
Enclosures: (As above noted)
ce:  John C. MeClure, -Esq.

PATTERSON REPCRTING & VIDEO
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PATTERSON REPCRTING & VIDEO
2170 South Parker Road, Suite 263
Denver, Colorado 80231

November 8, 2012

JOHN C. McCLURE, ESQ.

MeClure & ‘Eggleston, LLC

140Y 17th Street, Suite 660

Den'ver, Colorado 80202

Dear Mr. McClure:

Re: Deposition of JULIO MADRID

Signed, no changes.

Signed, with changes, copy attached.

No signature reguired.

¥ Reading and signing not requested pursuant to
CRCP Rule 30 (e).

Signature walived.
X Forwarding original transcript unsigned;
signature pages and/or amendments will be

forwarded, 1f received.

Criginal exhibits included in onqoing notebook
and will be filed with counszl at conclusion of
discovery.

“Via Email.

Enclosures: {As above noted)
ce:  James 5. Witwey, Esq.

PATTEREON REPORTING & VIDEOD
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" Department of Natural Resources

BATTLE MOUNTAIN RESOURCES, INC.

Mr. Robert Schultz

Division of Water Resources
#1 Lake of the Falls Parkway
Mosca, CO 81146

Re: Ammal Report
Batle Mouatain Resources Inc.
Costifla County, Colorado

Dear Mr. Schuitz:

. Enclosed please find the Battle Mountain Resources Inc.' {BMR) “San Luis Mine™ (Case No.

99CW057) annnal water report for water year 2011. BMR makes this report subsequent to Case
No. 99CW057 which was finalized and approved on Iuly 2, 2002 and amends Case No.

' 89CW032.

The West Pit water freatotent plant operated imtermittently (2 % io 3 days per week) thmnghout
the year discharging water to Rito Sm&edg&omdw&mwasmaedelﬂ:ﬂmmmmlyor
intermittently from gronnd water wells BF-4, BF-5R, M-32 and M-33 to maintain hydraulic
ground water gradwnts established by the water treatment plant omauons These gronnd water -
hydrautic gradiends hawve been established and maintained in accordance with regulatory
requirements established by the Colorado Division of Reclamation, Mining and Safety and the
Colorado Department of Public Health and Bovironment. Reject concenirate (brine) from the RO
membrane separation units of the water treatment plant was transferred to the tailings disposal
facility thronghont the year.

Water losses from the system (ie., reject concentraze evapotation) were augmemed to the Rito
Seco Creek on 2 monthly basis from farm well 8324, In addition, angmentation water was
provided for nutural water losses associdted with tailings disposal facility and several retention
porids as required by the Pecree. Tables 1 through 5 below summatize ground water wzﬂldmwals :
augmentation volumes and precipitation accumulations for water year 2011, ‘

‘Table 1- Water Year 2011 Ground Water Wmhdmwa;s'

" [ French Drain

Gronnd Water | = Beginning Ending Totalizér |  Cumulative Cumulative

Well .1 Totatizer Reading | =~ Reading ‘Gallons Acre-Feet

B (11/01116) - (1031/11) Withdrawn - Withdrawn
BF-3 13,172,100 - 13,172,100 ¢ 0 -0
"1 BE-4 131,645,000 131,877,900 - 232,100 .71

BF-5R_ 592,852,100 697,198,600 104,246,500 319.94

BF-6 300,900 331,100 36,200 09
0 0 L ¢

" PO.Box 310 + San Luis, Colorado 81152.0310 » (719)379-0798 + Fax (719)379-0713 - .
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. 2011 Annual Report
Battle Mountain Resources Ing.

'{ June

San Laris Mine
Costilla County, Colorado
Page 2
Table 1 {cont.} Water Year 2011 Ground Water Withdrawals
Ground  Water | Beginning Ending Totalizer | Cumulative Cumulative
Welt Totalizer Reading | Reading Gallons Acre-Feet:
‘ Withdrawn Withdrawn
M-18 8,905,100 8,505,100 G i)
M-19 8,566,900 8,566,900 0 0
M-20 - 2,457,100 2:487,100 0 0
M-28 4,320,900 4,320,900 ) H
M-29 8,063,400 9,063,400 a 0
M-32 69,700,200 73,672,600 - 3972400 12.19
‘M-33 25,508,800 27,142,600 1,543,800 474
Total 110,025,000 - 337.68
Farm Weil 8324 241,796,700 321,860,800 £0.064,100 245.72
* Totalizer rolled over during year.
Table 2 ~Water Year 2011 Deliveries to Rito Seco
Deliveries to Beginning Ending Totalizer Cumulative Cumulative
Rito Seco Creek Totalizer Reading Gallons Acre-Feet
Reading . Delivered Delivered
Water Treatment | 5,644,328 56,227,900 50,583,572 155.24
Facility : s .
Rito Seco 680,193,000 755,831,000 75,638,000 232.14
Augmentation | ‘
West Pit 439,000 . 439,000 0 0
Infiltration )
Table 3- Water Year 2011 Augmentation for Precipitation
Month Tailing Facility West Pit Run-off ‘Retention Pond
Augmentation Augmentation Augmentation
(acre-feet) {acre-fest) {acre-feet)
November - 4.28 0 0
December_ 4.28 0 0
-} January 4,28 - 1] ]
February 4.28 0 0
March 4.28 o 0
April 4.28 0 0
May o ] 0
o 0 0
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2011 Annual Report

Battle Mounfain Resources ing.
San Luis Mine

Costilla County, Colorado
Page 3

Table 3 (cont.) - Augmentation for Precipitation

Month Tailing Facility West Pit Rup-off Retention Pond
Augmentation Augmentation Augmentation
{acre-feet) (acre-feer) {acre-feet)

1 Jaly 0 g 0
August 0 0 1]
September 0 0 . Ui

{ October ' ¢ 0 0
Total 2568 0 0

Table 4- Water Year 2011 Precipitation

- Month

Precipitation (inches)
November £1
December 29
January 02
February A9
March 4]
April 0
| May 0
June . Q .
July ¢
August 56
:t September 84
October 53
Total 2.35

Table 5~ Water Year 2011 Augmentation Water Balance

Withdrawals from the System: {acre-feet)
-| Ground Water Pumping - 337.68
Tailing Facilily, Retention Ponds 25.68
Total Systemn Withdrawals 363.36
-{ Deliveries to the System:
1 Water Treatment Piam: Delivery -1 155.24
: Augmentation 232.14
: | West Pit Infiliration 0"
{ Total System Deliveries 387.38
Augmentation Balance* 24.02

- *(Tomf Systcm W:ﬁ;dmwafs Totsl Syst::m Dc:hverses Angmemanon Baianccj
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+ 2011 Anrual Report :
Battle Mountain Resources Inc.
-San Luis Mine
Costilla County, Colorado
Page 4

- Ground Water volumes extracted from wells M-32 and M-33 during the year was 5,029,100

gallons (15.43 acre-feet) yielding a monthly average of 419,092 gaflons (1.29 acre-feet); this
monthly average is well below the 6.8 acre foot limitation identified per the terms and condijtions
of the augmentation plan,

Amalytical results from Rito Seco sucface siream sampling was conducted monthly thronghout the
year, the reported tofal sulfate concentration and WAD cyanide concentrations were below the
0.2 mg/t WAD cyanide and 256 mg/l total sulfate concentrations identified in Section 34.14 of
the Decree. Therefore, there was no requirement io angment water to Rito Seco creek per the

" terms and conditions of the Decree,

There were no precipitation events during the period May through October 2011 water year
which exceeded 0.5 inches of precipitation, an equivalent 0.25 fnches of precipitation runoff, or
retention pond accumulation which required augmentation. No water was augmented for this
period per the terms and conditions of the decree. During the pesiod of November 2010 through
April 2011, monthly precipitation angmentation (4.28 acre-feet) for snewdill accumulation on the
tailing facility was conducted per the tenms and conditions of the Decree.

Should yoz have any questions or comments regarding this report or the attached water
accounting forms, pl ontact me at (719)379-0798. » .

Ce:  Costilia County Conservancy District
+ Craig Cotten ' _
David Paucette
Bil Lyle
Bruce Lytle
" John McChure
Tom Siewart
file
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MONTIILY FARM WELL DIVERSION ACCOUNTING FbR—M
BATTLE MOUNTAIN'S SAN LUIS GOLD PROJECF

CASE NUMBER 595CWo57
Month/Year:  Qeelf
Monthiy Mcter Manthly Volume Monilly Power Mete: Cumulative
Farm Pumoine: Reading {gat) Diverted Reading (Kwhr)  Volume Piverted For  Anneual! Volumetric
Pergit No, Start Eud af ac.dt 1) Start End Water Year (ac.ft}  Limitotion (ac-f} 23
8324 316,849,000 274 860,800 5011800 1538 1] [+] 24572
Number of Fields ©ried Up: i
Maonthly Meter Monthly Yolunie
. : Reading {g=h Anssnented Previous Month's
Rita eatation: Start End at sefe 1y Augmentstion (so.ff)
Outfali: ¥55.033,006 755831000 4,798.000 3473 ) 27213
Muoathty Volwme
- Diverted -~
her Uses: : gai acft 1y
' 3 .00
§umggrv: B B
Yol Monthly Volutae Diverted from Farm Wedk: 1538 anft
Total Moskly Augmentadon Volume Delivered to Rite S2co from Fann Well: ’ : 4.7 acft
Cumulative Volume Diverted for Mining and Delivaries 1o Rito Seco (Water Your): 7 24572 4cA
Cumnulstive Augraentation Volume Delivered to Rito Seco (Water Year): .00 acft

1} ac-R = gali{325,328.8)
2y Maximom anauat diversion per well.
3} The mill is 10 longer operational and water usage is nof metered. Value lisied is sither water Lsed }
for dust suppression or is. water that Bias backflowed to Rito Seco Creek. Value is caleulated as [Welt 8324-R] minus [Qutfall],




MONTHLY WEST PIT DIVERSION ACCOUNTING FORM
BATTLE MOUNTAIN'S SAN LUIS GOLD PROJECT

CASE NUMBER 93CW057
Moath/Year: QOct-f1
Muorthly Moter Monthly Velume Cumulative
Pit Pumping 2): Reading {gal) Diveg;gg Volume Diverted For
Wil 1D Peoaiz No. Stacl End: pat e-ft 1} Water Year (ae—l’ti
' BF-3 S2M0-F 15172300 13,172,100 2 IDGO 0.00
Br-4 53741-F 131,870600 131,377,900 7,300 602 303
BF-SR 537142.F 687,998,800 697,198,600 9,199,800 2R.24 2089
BF6 53183-F 323,700 351,100 7400 602 0.0%
Rito Seco Alluvium Pumplng 33 ‘
French Drain T) o 0 o 0.00 0.00 ¥
M-187) s2ma-F 8,305,160 8,505,160 g 0.06 boe
~ M-I 5ZMSF £,566,900- 8,566,900 0 0.08 oo
- M-207) 5274%F 2,457,100 2457,100 [i] G.00 0.0¢~
M-28 7} STH6-F 4,320,900 4,326,900 o 0.00 0.00~"
M-297) 52747-F 9063400 9063400 0 0.00 0.00+
M-32 S373EF 73,235900 73,672,600 436,700 1.34 12.19
M-33 53738.F 27,011,000 27,142,600 131,600 0.40 274
Taslings Metar: .
) 115,118,300 121,539,600 6,421,360 19.71 164.91
Moathly Meter Monthly Yolume Previoas Month's
Reading {sal): Delivered Delivery
* Treatment Plant Effinent: Staret | End gal ac-fC 1} {ac-ft}
Deliveries to Rito Seco4). 53,716,908 56,227,500 2,510,992 R Y3 | 544
Dedivaries to West Pit 5): 435,000 439,060 0 0.00 2.00
AR .
. _Total Mantily Volume Diverted from West Pit 2): . 2828 acft
. Total Menthly Volume Diverted from Alluvium and njected 3): 0.00 ac-ft
“Tokal Monthly Volume Diverted From Alhsviem and Treated 3¥ 1.74 ag-ft
Total Monthly Volume Discharged from Treatment 8): 771 ac-ft
Tutal Monthly Volume Delivered to Rito Se0o 4 771 acft
Tetal Monthly Volume Reiafiitrated to West Pit 5% 300 ac-ft
Cumlative Volume Diverted from 'West Pit {Water Year) 2): 324.01 -
Cumytative Volume from Atfuvium Injected (Water Year) 3): 0.00 ac-ft
Cumuiative Volume from Alluvivm Treated (Weter Year) 3% 1693 ac-ft
Cumnlative Volume Discherged fom Freatment (Water Year) 6) 15535 acft
Cumulative Volume Delivered by Riwo Seco (Water Year} 4} 15823 ac-it
Cumulative Volwne Reinfiltrated te West Pt (Water Year) 5% 0.00 aeft

1} ac-ft = pal(325,828.8)
2} Water is pumped 1o ireabment plant for treatment and return to Rito Seco or to evaporation pand.
3) Waier is either pumped divectly into the West Pit "I” or sent to tregiment p!a.nr b L

4) Discharge from treatment vetumed dlmcﬂy o Rito Seca. | .
5} Discharge from treatment plant reinfiltrated into the West PiL
6} Toial discharge from treatment plant,

" 7). Water from the West Pit curtain wells and Erench Dicain will not be dwmod without notification

" ofthe Consarvanoy District and Division Englnecr except for routine water qzm}:_ty sampling,

TFreaknrent

B

e

Well Injection
!jgg ) sum Sum
0 ¢
'l‘ 0 5}
T -0 0
T 0 a
T 9 )
T 0 4]
T 0. 435703/
T ] 131600, )



MONTHLY AUGMENTATION PLAN ACCOUNTING FORM
BATYLE MOUNTAIN'S SAN LAIS GOLD PROJECT

CASE NGMBER 99CwW(s?
Honth/Yener Oet 1
Baw Pumping Summaey
i Fam Wells 1o Mine and Auginentation % - 1538 ac-fi
2 West Pit Psmping 2): . ) © 3B acit
3 Allavial Pumping to West Pit 2): - 240 aonft
4 Alhaviad Pumping {o Treatment 2} . L7 ac-ft
5 Treiment Plam Effusnt nflitated, to West Pit 2) ' Q.00 ac-ft
Ground Water Pumping Effects; )
&  Wast Pitand Alluvial Capture Pumping 33 002 ac-ft
Taflings Reuoff Depletion (May~0mﬁcr}: . ‘
Raiidull Runoff From Area : .
Dste Faslcird (1) Curve 87 in} 4y Affectedisc)  Deplelion{ac-f) 53 )
t' : - [ a.00 19z 0.00 ‘ M
% . [ .06 o2 . 600
Te 2 0.00 060
Total monthly Runaff {ink 6.00 .
‘West Pit Ronoff Depletion: a
Upper Pond 5, Uppes Pond Lower Pong Lower Pou& Tatsl Pond
Staif Gage () Depletion {3 §) M), Q@kﬁszﬂaﬁmﬂ Mm a6
k] 008 4.00
7o {Start of Znd Event) 4.00 B E ! 500 0.00
TH(End of2nd Event} 4.00 000 .00 2.00
Ty Second Event (7€ mtinus Te, Colwon 3 asd 5] 00D ‘ o oop 0.00
Retention Pond Deplotion: Pand ‘ Total Foad
SullGarz () Deplation (ae-t) 6}
Hh 0.00 0,00 : 046
“Fi{Saart of 2nd i‘:‘ve:nr) 800 280 ’
7} (Bod of 20d Bvent) 0.06 400
7% Second Eveat { 7j minus 7i] - o0 . ) »
1 Tosat Rinoff Deplerion (Swmmation of rows 7a dsough 7d, T 7h, and Th(Column S} 0.00
Soowiall Depletion (November-Aprif):
Bz &) Momtily SnowlEil (Paragraph 36 of Decres) ’ ) o ft
&b b} Arma Aflbcted ' 192.00 ae
L ¢} Depletion [(Row 82) X {Row Sb)] 000 ac-fi
e Mining Deglet ‘ ‘ 3092 ac-f
(Row&+Row7 +Row8) : - :
. iveries to Ri . _ .
10a Wst it Returit Flow Deliverss (o Rito Sceo from Teaatment 8): .71 ac-fi
10 Augmanpion Water Deftvered 10 Rito Seco from Fann Wells 1); . HT3 pc-ft
i) " FotatWater Deliversd (o RitoScco. . 22.04 ac-t
{Row ila + Row j{R) L
i1 7.59 ot

[plusl3 e
(Rowlﬂ Rmv9}

1} Seeaccompanying "Monthly Wall Diversion Accouatiog Foarn™.

2} Water pumped for ground watc: control, see secompanying "Monthly West Pit Diversion Acoouating Fomm’™:

3} {Row 2)+(Row 4} - (Row 5), Depletion from alluvial capturs wells is indjuded in West Pit gnmpingwim dxscimge
. foom the allavial caphire wells s pamnged imto West Pit. : .

4y Teilings runoffwill be augrocnied on a woekly basis whenever the nuoffis .25 mduorgwnter

-%) fifRow 7} {Coliman 3% x {Row 7) {Column 4)5)/12
.6} Based on the arascapasity curve for the pond.

T3Upper Poed {Column 3) pius Lower Pond- 2 {Cokamn 5),

.. BY Wates pumped fror West Pit: (Raw 2) treated nnd rs!e_aé_;-,d to Rilo Seeo. |




. MONTHLY AUGMERNTATION SUMMARY -
BATTLE MOUNTAIN'S SAN LUIS GOLD PROJECT

CASE NUMBER 99CW057
MonthiYear: Oct-11 )
‘ Water Year Water Year
: Monthly Cunmurlative Monthly Cumulative
Total Mondhly  Deliveriss to  Deliveries to Surplus (+) or  Surplus {+} or
‘ Deplstion Rito Seco Rito Seco . Deficit () Deficit (-}
Month/Year {acf) " (et fac-f) {ac-f} - {ac-f1) :

Nov-10 3381 24.61 24.61 -9.20 -5.20 —
Dac-10 3178 26.18 50.77 -3.63 -14.83

Jan-11 34.19 | 2233 . 73.539 -11.36 © «36.19

Feb-11 28.51 20.52 94.11 -799 3408

Mar-ll 3272 10.54 104.66 -22.17 ~36.36

Apr-I1 34,65 T3 176.59 37.28 -19.08 .
May-11 2774 3869~ 21529 1695 -8.13 ‘ -
Jun-1 28.05 6244 277.72 3439 © 2826

Jub-l] 29.44 2345 36117 : -5.99 26.28
Auvg-11 28.86 3L 332.28 223 2253

Sepell 2685 32.67 364.95 582 . 28.35

Oet-11 3082 - 2244 ’ 38738 -7.5¢ 20.76

©-19.86 2010 WATER YEAR OBLGATION
0.9




2003]  2004f _2005] 2008|2007,  2008] _ 2009] _ 2010, - 2011 5073

ot w1 A rreme e e dminn + e e paninn N N ._.|.l!|. - - ' - B a4 e o o —
e S VS NS SO T e FPURIAVE (SRR SESRSIITTU SN AU
Withdrawals from the System: | ™ - TS R e . . L
Ground Water Pumping 1404666 362.49| 38385 360.88 354.39] 34123 ....@mu..hmﬂ.mu 33768 32458
| Tailing Facility, Retention Ponds | ...mm..k_m.,,.:wm.mm,.eémm..@m! 28.12| 2568 2568 _ 2568] 2668, 2588,  25.71
Total .m,\_l...mm;é.gmﬁmml,.-__W,._,...,,,.M.. 438126 .w.lmwm_m,"..u%m%.‘m..._@.u.@m&. 38007, 36651 33658, 346,80 W._%m.ﬁ-,e 350.29]
R S M SN DU WU FUY SRR S A i
Deliveries to the Syatem: ;_ B O S S F EE T AR N
| Waler Treatment Plant Defivery |~ mw.w..,.o.m.,...{uﬁ%mwm@ﬁmﬂu 304.87! " 506.30! 303BT. 26775 _277.96] 15524 190.1|
. Augmentation = - .. 7589 e44i| . 7667 84, ,ﬁ 75.71 _i,mm 42| 6888  50.76! 23214 169.34
" West Pit infifiration. . 7048 “
estPitinfitration =~~~ 1 9 SRS S S NS T N R R
e, N K S U A 8 R P SN S
Total System Deliveries am 00 38823] 410.54] 38940 _..,...w.m».s_ 360.03; 33663 328727 387.38; _ 350.44
m:nmamaism%imﬁ%% T _,_,,_.Uimm_.,.-.--..,o”.mm_r.., 121 046 203 212, Sm._... 1818 2402} 9.15
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REPORTER’S TRANSCRIPT OF PUBLIC HEARING
Voiume I . o
o ’ Janvary 25, 1990

_ APPLICATION OF BATTLE MOUNTAIN RESOURCES, INC., IN
COSTILLA COUNTY.

PURSUANT TO NOTICE t¢ all parties in
interest, the above-entitled matter came on for
‘public hearing before the Mined Land Reclamaticn
Board on January 25, 1990, at 1313 Sherman Street, .
Denver, Coloradoc. . g

'BOARD MEMBERS PRESENT:

- Terry O‘Comnor, Chair
- James Cocley, Acting Chair
Dennis Donald . ‘
- Chris Jouglas
Mike Entz
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complies with the statute and the regulations. We

have reached that same canclusion and we’'ve got

experts that are here and avazlabla to tastxfy and

~document that conclusion.

- With that, why don’t we get ‘going and’

descrzbe what it is we are propasing here. 2anne

- Baldrige, project manager for this project, will be

the first speaker., .

MS. BALDRIGE: My name is Anne Baldrige.
I am project manaéer for steffen Rohertspn and
Kirsten. Steffgn Robertson and Kirsten are éhe
consulting engineers hired to do the design and
permitting for this project by Battle uountain Gcld
Company. '

I have a hachelor's degrae in geology

and have 10-plus years worklng in the mining

industry, specifleally on envxronmental-type

concerns, includ;ng water quality and hydrology.
Just prior tao galng to work for SRK, I

worked for the m.ned Land. Reclamation Division for

- four years, ¢ I am very familiar with the

requiremants of the Mined Land Reclamation Act.
I’m going to start out by giv;ng a broad
overview of the history of thxs project and then'I

will get into some cfAthe design changesvthag'this

AGREN, BLANDO & BILLINGS
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amendment addresses. I‘m going to give a brief-

overview, and then the design engineer, Rob Dorey,
will go into some depth on the'technicai'aspécts of
the tailings faciliﬁy design. |

| This -- Battle Mountain Gold acquired
this site in 1987 and they did'a §uccessiVa

ocperator to an existing‘pgrnit at that time, Permit

No. M-79051-HR. T@e existing permit was for an open

pit mine and heap leach at this sits.

Battle Mountain Gold evaluated the

,property and helmeved that they had come up with a

more environmentally and"economicaily sound manner

of‘going about extracting ore at the project, and

-they subm;tted a new permit appliaatzon to supersede

the existing permit 1ast fall. That -- I’'m sortry,

the fall of ’88.

That permit was evantually approVed by

.the Board at the March 1589 Board meetlng. That

permit included two open pit mines, five waste rock

‘disposal areas, plus waste rock diSposal backfilling

cne of the open pit'mines.'.xt inclﬁded the removal
of 13 million tons of oreg half ¢f which was to be
pracessed through heap: leachzng and the other half
of which was to be proc&ssed through a conventional

mill circuit, with the concentrates from that mill -

. AGREN, BLANDO & BILLINGS . -
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circuit going through a carbon in zegch'process very

similar to what is being praposed'in the amendment.

The tailings from that mill weré to be
mixed'with‘W3ste-rock and disposed in the scuth
waste rock disposal area. fhe site was to be
reclaimed to its approxzmate preexlsting condltlon R
as range land for w11dlife and grazing. . '

. Some of the work completed to date on
the pr&ject‘includes a lot of reclamation last
summexr on drill sites and drilling éctivities that
have occurred on the site over the ;ast'séyeral

vears that Battle Houdtain has been iavestigating

_the property.

Battle Mountain has alsc constructed
access roads, they have constructed support
facilities, includxng the offxce shap warehouse and

1aboratory. They are in the procass of that

© ‘construction right now.'

They have not constructed any of the

mill facility nor have they done any work in the

‘heap leach area, and they have not done any mxnlng '

. on the project.

The permit amendment that we are

addressing today was submitted on October 10, 1989.

. The amendment addresses a change in the

AGREN, BLANDO & BILLINGS
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benasphyxiation procéss to recover gold from the

ore. That change was promofed by some.pretty

significant evaluation by Battle Mountain Gold.

They believe this is a better method of #ecovefing'

the ore =-- the gold. ‘ ' o '
'The-process chanée is a change from half

heap 1each1ng and half. Qonventional mmlling to

processing the entire .ore through a nill faClllty

with a carben in 1each c¢ircuit within the mill

facility‘ We will get into that in a minute,
because that is the major portion of tha amendment.
But there were also scme minor changes that were
made as part of the amandment process and I’ve put
some maps on the Board == "on the wall, and I will
show you those minor ¢hanges. 5

_ Three of the wasta rock dlsposal areas
that were part of the apprcved parmlt remain
unchangad from the approvad pernit, as do the two
nine pltS. This map 'is the general faczlxtles

arrangement from the approved permit, and rrom this

. point over (indicating), nothxng has changed on the

project.

This is baslcally part of the approved

.permlt and the amendment does not address that.

This is the area that most of the chgnges have

AGREN, BLANDO & BILLINGS
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.occurred.

' The first change was to move this vaste
rock dlsposal area, waste rock d;sposal Area A, to

thms point. 1It’s located on-the socuth side of

Rito Seco Creek now and is located further away from

the Rito Seco creak than. the previous approved

'permit.

. Now, I just wvant to make note that these
maps are of two dlfferent scales, so don't think.
that the sizes have been downscaled.r It’s just a
difference in the scéle and the maés.‘

The second change in the waste drop

_dxsposal, Aread B of the approved permit, that

disposal area was downsized somewhat and you w;ll
see it here. .Basically, we just took out the
western»portxdn of the waste rbck'digposal-area.

_ The sauth waste rock dlsposal area was‘a
combination waste rock disposal and tailings

dlsposal area, Since we wetre going to build a

- tailings dispcsai facxlxty in place of the heap

leach, we np.longer need_the capacity in that scuth#_,-

waste ;6ck'area te include the waste rock tailings,
so.the south waste rock &ispasal.area'was_
essentially downsized to include only waéte'fpck in

that disposal area.

AGREN, BLANDO' & BILLINGS -
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The aesign concepts that were used for i
the waste drop disposal area remain unchanged from | :
the approved pernmit. Those»design concepts included -
construction of the waste rock dispo#al area and
50-foot high 1ifts with 75-foot setbacks before’
heginning the next 1ift. ' ' -

That would achieve a3 horizontal to 1

vert;cal slope, and as I will get into in the

reclamatlon, it wxll also allow those to be‘graded--
ouf upon réclamation to an approximate '
3 herizontal to 1 vertxaal slope.

| The waste rock stab;llty analysxs that
was performed for these new dzsposal areag used the
same driteria‘tpat'yas part-of the approved permit
ang indicates acceptable factors of safety under
both static and pseudostatlc conditions for the
waste rock disposal areas that were changed.

The qeochemistry of the waste rock
hasn’t changed ‘becausée the waste rock is the same
material as what was 1ncluded ‘in the prev;ously
approved permit. As I said, I will'address

reclamaticn of the waste rock disposal areas in ny

-‘dlscussxon ahautireclamation.

. The biggest change in the amendment was

the ¢h§ﬁgé in the milling ﬁroqess.and the uliimata;'

'AGREN,. BLANDO & BILLINGS
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disposal of the milled ore. The milling process or
the mill facilities themselves :emazn in the same
area as in the approved pernit. The mlll is located
in a saddle area at the top of the drainage givi&e
saddle area. - | |

| ‘ it's located in that area to control
drainage and direct it away from the Rito Seco Creek
and into a dry wash that is tributary to Culebra

creek. The mill 1tsal£ is designed with containment

' structures ‘to capture and control any leakage or

spi;lage that could occur in the mill.
7 In addition,. as stipulated in the

approved permxt, a ‘cyanide storage area has been

A 6331gned_adjacent to the mill, which 15 fenced,
‘secured. It‘is - the'cyanide will be on a concrete
pad which w;ll have curblng 80 that in the event of -

. a spill, nothinq can escape that area.

UNIDENTIFIBD PERSON: Anne, can you show

ne where on these maps the m111 is and whers the

drainage is relative to the Rito Seco?

. MS. BALDRIGE: Sure. This is the
amendﬁent.x The plant site sits right here. This is
the Rito Seco and this is -- this drainage is dry
ﬁ&éh which comes out of this valley and makes a turn

toc the south. and we'vé‘got another map which I

'AGREN, BLANDO & BILLINGS
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will pull up for yau'later that shows this drainage,

traces it on down, and it intersects Culebra Creek.

UNIDENTIFIED PERSON: So exactly ~-
_UNIDENTIFIED PERSON: Rito Seco on down

MS. BALDRIGE: No. And the topography,

if yoﬁ look at it, you can see the drainage. The

town is-right here. I‘ve got another map. This map -

will show you over in the tailings area that we are
going to be discussing in a minute. '

This is the town of San Luis, this is

‘the Rito Seco channel, and this is the drainage

ccmihg out of the channel: This is Culebra Creek.

{Inaudible voices not herein
transcribed.) |
MS. BALDRIGE: That map, that part was
_subﬁiﬁted in response to one of the adequacy
concerns raised by the Divisiodn in the initial
adequacf response submitted Fanuary 8 or 9 —-
January 9. . ' . |

(Discussion off the record.)

MS. BALDRIGE: The mill facility will be

designed to crush the ore, to f£ind particles and

then to add water to it to gaké a ‘slurry. The -

slurry is pumped into one of eight leach tanks. The

' AGREN, BLANDO & BILLINGS
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1aach tanks will be enclosasd in .steel structures
that will contain all the slurry and solution.
The soluticn will then be leéached with a

&ilute cyanide seclution, and 1 want to poxnt out

that the cancentratlons in this process are

apprcximate;y half the strength'of the qoncantrations‘

required in the heap leach prbceés, and that’s due

 in part to the finer particle size that You are

leachxng in the carbon in leach. -

UNIDEHTIFIED pERSOﬁ, What is that

.MS. BALDRICE: . 125'parts-per million
total cyanide and estimated g0 parts per million
free cyani&e.
| UNIDENTIFIED PERSON: Thanks. |
‘ _ UNIDENTIFIEb PERSON‘“ Will the vats be
totally buried ©r totally on ‘the surface? |
ME, BALDRIGE. They sit on a conérete

1pad with cﬁrbing. Several of them are within the

miil bulldlng and others are outsxde the mill -
building, but they sit on a concrete pad with '
cu;hing; '

- The slurry that's put into the leach
tanks is agitated and air is added andg after

' .approxzmately 40 hours the salution can be removed

“AGREN, BLANDO & BILLINGS
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and processed further to obtazn the gold.

- UNIDENTIFIED PERSON: How long do you
estimate -- you won't be changing them dﬁ;ing -
they will last **' | " |

' MS. BALDRIGE‘ They will last for the’
11fe of the project yes. ' _

UNIDENTIFIED Pﬂnsbxs What-happens if

the tanks rupture?

MS. BALDRIGE: If the tanks rupture, the .

~eurbing =< the concreﬁe-péd has curbing which will

contain anything that comes out of the tanks in the

event of a rupture. The curbing is put there to

provide aontainment in the event of a leak or spill

. of any solutian or slurry from that.

UNIDENTIFIED PERSON: If therelis a

prcbiaﬁ with thé curbing -

-

Ms. BALDRIGE:- If thera § a problem with

-the curbing, all the drainage is diracted from the

'saddle area into the ta;lings facillty area, After
the gold is réemoved from the slurry, the slurry wiil ‘
be treated u51ng sulfur;c acid to lower the pH and

-'volatilize the cyanlde.

Just by way of explanatlon, aquaous ,
cyanide is not a stable compound once the pH drops

below about 9- 1/2, and it wiil begin to volatilize

AGREN, BLANDO & BILLINGS
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method called thin layer depesition.’ As I said, Rob
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as a cyanide gas frbm,the facility. and for the
tailings, the sulfuric acid will lower the pH to o E

levels of cyanide in the tailings will be less than N
3.8 parts pér million free cyanide. ;
' At that point the slurry is sert te the
tailings disposal area for disposal. I‘m geoing to
give a brief discussicn of the tailings dlsposal

presentation, go into depth en. that. | |
The pc:nt that I want to make 15 that
this is not a traditional tailings 1mpoundment.

This is a unique design concept., There,are no other

‘tailings impoundments, tq\my'knokledge; 1ike this in

the gtate of Calorade, although it is used quite . ]
commonly in other parts of the.U.S. an& the worild.
This tailings racxlity design is a

will get into the design concepts but I want to

explaxn to you the difference between tradltional

tailings disposal and thin layer depositicn.

Traditional tailings dzsposal usnally

occurs using one or two deposition points and the

"stuff is just put out_there in a pipe. In thxn

;ayer‘daposition1‘You'actually'cgeate a spigotting

AGREN, BLANDO & BILLINGS .
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1 system around the entlre perimeter of the tazlings

r disposal facillty.

w

The spigoﬁs'are turned off or oh in an
‘area just large enough to -- just long enough to
azlow deposition of a thin layer of tazlings and
then they move to the next area. The spigots are
turned on in the next area and off in the preQiqus

area, the thin'lager of tailings deposits along a

AT S T S

- beach area. - — o -
ic - What this does is this allows the
11 tailings to dry out and densify in that this laYer

-;412 .before ¥You go back and put another thzn layer of
i3 slurry on top of them. It allows you to make the
14 - best use of the taillngs area capacity because you
L5 are densifying the‘tailings as you pléce them.
15 . -~ It also creates lower garmeability
17 taillngs because as the things dry ot and de31ccate-
18 and densify, the permeab;lity decxaases. It also -
- SO allows the tailings to consolidate: guite rapidly
20 and, unlike tradxt;onal taillngs impoundments, when

21 . . this facility is completed, you can begiﬁ

22 reclamation fairly quick;y"bgcause yoﬁ don‘t have
23 ﬁhat rass of uncansélidatad wet ﬁaterials sittin§
24 cut there waiting to dry ocut before you can get

- 25 'equlpment on to reclaim lt-

. AGREN, BLANDO & BILLINGS
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There is nat a 1ot of water trapped in
the pores of the taxl;ngs, g0 you don’t entrain a
lot of water into the system.

Now, Reb can address this much better,

Vbut I think the point that needs to be nade is this

is not a typical traditzonal tailings impoundment.

UNIDENTIFIEB PERSON: Is thare much
Water when you 1n¢t1a11y lay the material cut or
it’s just laid out thinly and then water evaporates
more qulckly? '

¥S. BALDRIGE: Laid out thinly and the
water évapo:ates more gquiekly.

B UKIDERTIFIED'PERSONz' Has anything ever

géhg wrong? You said'there are in other parts of

the world, in other parts of the United States,

- these types of things. Nothing -~ anything

L]

undesirable there?

MS. BALDRIGE:  If the method is done

_correctly, it'g a very efficient method of d15p031ng

of tailings, both from an operatcr's standpoint and
also from the standpoint of env1ronmental ¢oncerns.
, i’n going to talk a 11ttle bit about the

tailings disposal area itself. The disposal area is -

fully lined and designed to be nendischarglng over

Vthe life af the faclllty.

~ AGREN,. BLANDO & BILLINGS.
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The disposal area has six componants
that I want to touch briefly an. The-first
component is the tailings delivery and distribution
system.. That is a line coming frem the mill
facilities and it will be connected to a spigot line
that runs around the entire perimeter of the
tailings disposal area. '

In the initial stages there wxll be two
disposal areas and the spigotting will be done
sliqhtly differently. That's. because you are at the
bottom of the valley, You don‘t have as long a -

beach slope to work with, so you have to do things a

‘little bit differently.

Eventually, the center berm will be

covered with tailings and thére will be one large

tailings facility. The tailings area, as I
indicated beférg, is lined. - It’s lined with a

composite linex syétem consisting of a compacted

subsoil, ccmpactea'tc 10 to the minus 5 centimeters

' par second perﬁeability and a 40 mill very low

density polyethylene syntheti¢ liner. .
In addltion, as you place the taillngs,
the tailinga will’ also consollaate and compact. and

the testing that we have run on the tallings

indicates that the tailings are expected to compact

- AGREN, BLANDO & BILLINGS -
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to somewhere on the crder of 10 to the minus 5 or
10 ta the minus 6 cantzmeters per second
permeabilxties.

There are two enhankments associatad
with this. 1nit1a11y and then the 1arger emhankment'
will.—- the larger downstreanm embankment will be the
embankment that will be in place for the lzfe ¢f the
facility. Those embankments will be built. using
£i11l available on-site ang they are built with the

~ drainage blankets to promnte drainage through the

: enbankments.

These embankments are not dams and they
are not des;gned to ;mpOund water. They are

designed to allow water to drain through them to

achieve the consolidation and dewatering of the

_tazllngs that you want to achieve. in this process.

-~

There is an internal water cellection

system associated thh the tallings. That Will =

" that also is designe& to enhance tazling, deWaterlng

and reduce the head. That is designed to ke

effectzve throughout the life, hut will serve . its

‘primary function during the 1n;tial stages of

dep631tion when. the tailings are be;ng dep051ted
right on tep of the liner. .

. That is a d?ainagé blanket coneistinj of

. AGREN, BLANDO & BILLINGS .
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cobbles and a pipe netwqfk, and the pipe network,
this_Sits above the liner, and it runs through the
embankment and'inéo a'coliection pond system. The |
collaction pond system and the ditch that- leads to
the collectlon pend system are also both lined A
facilities. " The collection pond is doublé-lined
with ﬁn uppér liner of 60 mill HDPE and a lower
llner of 40 mill, very low density polyethylene.

" The ' collection pond has been designed
based on the drainage layer, capac;ty of the
drainage layer to transmit flows‘to the ccllection
pond and a 100-year, 24-hour design stoxm to hold
9.4 million qallons of water.

From the collection pond, there will be

a pump and pump-back system. wh;ah will pump the

',water from the collect1¢n pend hack up to the
taillngs facility. The ta;langs facility’ wlll have

a freéAWate; pool on'top of -it which will allow
reclamation of the water from the taiiings to be
racycled back through the mill to mlnzm;ze the
amount of makeup water needed in the system.
;t's a closed system and you are _
constantly ‘recycling the same water back into the
mill and then out into the tallinqs facility.

In addition, there avre dzversion ditches

~AGREN, BLANDO & BILLINGS
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around the south side of the tailings facility

. designed for the 108~year, 24-hour storm, which has

been the Mined land’s standarg design requxrements
for these type of facilities. '

The diversion ditch on the south side
cames - ampties into the existing drainage just
west .®f the collection pands, and you can saee that
on the map behznd you.

{Disausslan off ‘the record‘)

Ms, BALDRiGE., This is Figure c=- =12 from
the amendmant application and this is Fzgure C=11

from the amendment applicatzon. This 15 ‘Phase 1 of

~the tailings dzstxzbutzon ang water realam&tian

system and this ig Phase 2,

This is the. dlverszon ditch right here.

_This is -~ garrieg zt over the hillside. ~This w111

be a 48~inch culvert to prevent erosion and then it
drops back into the existlng draznage and into the
exzstlng channel below.

© This gystem =-- this system is alsc in

place in Phase 1, You ‘can See it here. In

‘addition, there is a small diversion that comes

- around this side and d1verts a2 small amount of water.

around this side and down into the Rita Seco,

This is upland water. Thls is water

‘AGREN, BLANDO & BILLINGS



Gk

u W N e o

10
11

12

13

14
13

16

.17

isg

19

20
" 21
22

23
- 24
25

50

that is not xnvolved in the processing.

UNIDENTIFIED PERSON: Did you say that
the embankment goes up as the tailings increases
over time at other stages? ' |

| MS. BALDRIGE: Rob will answer this in a
m;nute, but I didn't cover that. The embankment is
built in one stage initially and then there are two
rgxses to that initial stage. 7

UNIDENTIFIED PERSON: How does the liner
systen wofk into that? |
| ' UNIDENTIFIED PERSON: (xnaﬁaible)

. M8, BALDRIGE. No, hecause you want it
to drain. There a dra;nage blanket on the upstream'

slope. Underneath the embankment systam is lined.‘

The whole valley hottcm would be lined, hut not

either of the embankment faces,

Rob will get into more specifics on the

- design.

" {Inaudible.) |

ME. BALDRIGE: The diversion sysiam, as
I indicated before, is de51gned for the loo-year,
24—hour storm. However, there is an extra measure
of safety bu;lt into this prc:ect hecause,_shculd a
stornm greater than a 100- -year, 24-hour occur and the

ditch overtops and the water runs 1nta the talllngs

: AGREN, BLANDO & BILLINGS
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dispesal area, that disposal area is designed to
handle the probable maximum preclpitation at all
times during the life of the operatian.

Rob will discuss the stabillty analys;s

for the tailings embankment. = That stability

.analysis was performed on the embankments and the

subsequent raises £o the embankments and’indicates
acceptable facturs of safety under hoth static and
pseudostatlc conditlons.

Very briefly, I‘n going to touch on
several other aspects of the preject that have
changed slightly. J o

.A water source has been obtained for the

project. Il ge‘into‘mare depth on that water

 source in just a mirute. The security for the

proj#ct will remain essentially the same as the
approved permit. I‘vye already touched on the
ayanide, the secursd cyanidé sturagé area.

_ The tailings area wiil be fenceﬁ with a
standard 4-foot high barbed wire fence, four-strand
barbed wlre fence. The collection area will be

fenced with a 7-foot high fence, primarily to

_ Protect the liner from damage shoula any wildlife

get into the pond.

The levels of those cyanide and ‘metals

'AGREN, BLANDO & BILLINGS .



- I IR R S N S I YR

10
11
‘12
13
14
15
18
17

is

18
20
21

22

23
24
25

52

" in the water that will be associated with this

facility are not considered to be toxic to wildlife
or te birds. The birds generally eggablished
eriteria for avian mbrtality baéed_on,cyanide is
56 parts per million free cyanide and we are
gnticipating less than 3.8 parts per million free
cyanide in this.‘ S0 we are 'odds of magnitude less
than the avian mortality criteria. . '
I also want to point Qgt that we have .
amended the emergency responée plan that was .
presented in the approved permit. That- plan has
been amended to.include the taiiings.faaility and to
eliminate the heap leach facility. The emergency

'response plan is designed to allow Battle Mountain

Gol& flexibiiity to react on a case-bymcase‘hésis,,
depending 6n the circumstances of any ﬁpill‘thatv‘-‘
cotild occur on-site. ) . |
_ 1 spoke on water rights earlier.  We w-
the Battle Mountain Gold will comply with the

condition of its approved reclamation perﬁit that

- requires it to obtain water rights and the legal
'right'to.utilige_these'rights pPricr to leaching or

processing of any ore.

Since the approvéd pernit was issued,

- Battle Mountain has acguired adequate water rights

AGREN, BLANDO & BILLINGS
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for the operation and they have prepared and filed a

temporary substitute supply plan and an augmentation
plan to adjudicate the use of its water rights._”Ip'
addition, they filed an appllcatign to adjudicate
nontributary groundwater located beneath the land
that theyfown; '
Both of those are currently pending in

the State Engineer’s Office and the bivision 3 Water

. Court in Alamosa.

Water monitoring for this project will

. be very 51m11ar to what was approved in the original

appl;catlan with the exception of reevaluation of
water monitorrng in the area of the tailings

facility. A '
. Battle Hountain Gold has placed four

| addltzonal wells in the area of the ta;lings

facilxty._ For those four additional wells, as well
as other wells and surface water monitoring in the

area of the tailings facility, they will comply with

the stipulatiocn placed on. the approved permit. That
‘stipulation required monthly nonitoring of ground

and surface water in the vicinity of the heap leach

and guarterly reporting to the M;ned Land

'Reclamatlon Division. They will comply with that as

it relates to the taillngs fac;lzty.

'AGREN, BLANDO & BILLINGS
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I wiil briefly talk on reclamation.
Reclamation -~ the reclamation concepts for this

project remain un&hanged from the approved permit.

'~ fThe re-vegetation, topscil replacement comment --

the topsoil replacement and ré~vegetation criteria
are the same as were approved for the orzginal
application.

The waste rock disposal area reclamation

- 1s the same as was approved for the origihal

application. That is'g:ading‘cut the waste rock

on the slopes to approximétely 3 horizohtal to

1 vertical, replacing 18'inches.o£:topSQil and

re-vegetating with the &pbroved seed mixture.
The tailings facility is unique in that,

because you are spiéotting all the way around the.

kfacilaty, you can do a lot of rewcontouring during

your final cmuple months of dlsposal just by the
way you spigot ‘out of the tailings areé.'

And so a lot of the. taxlinqs dlsposal
ares contouring will be done through control of
tallings disposal in the last several nonths of

operatlon. There will be scome final grading that

-‘will he required but that will be a mininal amount,

The free water that will be pooled on
tbp of the ta;llngs disposal area w111 be

AGREN, BLANDO & BILLINGS
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'spray¥evaporated upon reclamation and then grading -

can commence with that tazllngs disposal facility.
The gradznq will establish a general directlon
toward the north, toward the northwest corner of the
tailings embankment. -t ’
in addition, channels will be.
established across the tailings embankment, the
tailings'disposal area, to tie in the preexisting

dralnages and route them across the tailzngs

Tdisposal area.

A spillway will be constructed in the

northeast corner of the embankment, and I donft

‘believe any of the drawxngs I have up there show the -
location of the spillway, but I‘11 point it out to

¥ou. The spillway'is located approximately here and -

it comes down and outlets in the area of the

o

‘collection pond,

The purpose of the reclamation. plan is

to establish a drainage pattern that approxlmates

‘pre*mlnzng conditlon and also to allow routing ot

flood flows across the tazlings lmpoundment thheut

' damaqe to the zntequty of. the talllngs dlsposal

area.

The design criteria for the low flow

chammels for the tailings impnundaent”was the

AGREN, BLANDO & BILLINGS
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2-yeaf, é4~hour sto:m.' The greater storms that
occur on the tailings disposal area wiil be handied
because the slope of the tailings disposal Qréa.ié
very gentle. It’s a 1/2 percent slope coming across
the area. B | '
Greater storms'will be handied in tﬁe

draiﬁage swales., There are low flow channels and

‘rthen there ‘are drainage swales that are provided as

part of the post-reclamation contouring._

The drainage swales have been designed

for the 100—year, 24-hour storm, up to the probable

- maximum precipitation event, and the spillway has

been designed ta-foute the probable maximum
precipitation event through. it Without any ‘damage
to the tailings facility itself.

UNIDENTIFIED PERSON; Excuse me. The

drainage swale is like a stlllzng basin; is that

‘what you nmean?

Hs. BALDRYIGE: No. The contouring for
the facility. creates a channel & defined channel,

and then gently undulatlng topography to create a

,swale.

_ UNIDENTIFIED PERSON: I picture that as
kind of a stilling basin, a wider area. Or am I

misunderstanding here?

AGREN, BLANDO & BILLINGS -
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MS. BALDRIGE: It’s a wider area to
carr} thé flow. But in a stilling basin - maybe
Rob . can address this in his presentation ~= but in a

stilling basin, what you are trylng to do is slow

-the velacity to prévent erosion,. and in this case

the grade of the tailings themselves acts tu slow

‘the veloclty.

‘ So it‘’s not a true stilling bagin in
thﬁt Zense. ‘_.
 UNIDENTIFIED PERSON: . I see. |
Hs; BALBRIGE' There is a stilling basxn .
at the outlet of the splllway and that stilllng
kasin w;ll act to alow the flows as they ccme over
the hill before they intercept the existing

drainage. Once the contouring is done on to¢p of the

. tailings facility, the 18 iriches of topsoil will be

replaced and the facility will be re-vegetated.
' One thing that I forgot to mention is

© that the embankments will be reclaimed as. they are

constr;cte&, so that the firét downstrean embankment
that is constructed will be immediately reglaimed.
It will be built in its final éonfiguratian ahq it
will be immediately reélaiméd[ ' )

Any subsequent raxses to that embaukment |

wmll alsu ke recla;med as soon as they are

AGREN, BLANDO & BILLINGS
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constructed. I think that Rob can give you some

more technical explanations of both the tailings
disposal and the tailings feélamatibn.
" one final point that I would like to

- make is that the tailings material itself we have
done extensive ‘geochenical testing on the. taillngs

 materia1 that’s to be used at this facility, and we

had previously done extensive téi;ings -
éecchemiqal testing on tha tailings from the
a@préved permits application. '

The test.rasﬁlts have been reviéwed by

our qeochemical éxpert, Dr. Adrian Smith, and in our

'uplnzan they do not 1nd1cate a potentlal for meadow

~oxygenation or meadows mobllizatlon.

_ Howevear, as an additiona& conservative
measure, ‘Battle Mdéuntain Rescurces commits that they
wxll ensure that there is excess bufferlng capa¢ity
in the tazlings as measured through the humidity
cell test metho&s at the points of ‘the deposition
throughout the life of the facility.

This will be monitored oh'a three-month

-frequency and the. data w111 be submitted to the

Division upoen availability.

UNIDENTIFIED PERSON: How are we doing

T on t;me, Terry?

' AGREN, BLANDO & BILLINGS



[LS A 2

N Y T

10

11’

i2

13
147

is
16

17

i8 -

19
20

21

22
23
24
25

' 58

MR. G'CONNOR{ You used almost 29

‘minutes.

- UNIDENTIFIED PERSON: We would like to
have ka get intc a more detéiled‘&isdussion of the
tailings facility itself ﬁgg.'

| (Discussion off the record.) .

MR. DOREY: Good mornibg. ‘While Anne is
puttxng the map up and another one, I will run
through whe T am. I am a technical -- _

UNIDENTIFIED FERSON: You have used 29
== you have used 30 minutes. B

. ‘ (Discussion off the record.)

HR. DOREY: My name is Rob Dorey. 1 am
technical director for the ccmpany of Steffen
Rubertson and Klrstan, known as SRK. I anm a
professional engineer raised in the state of
Colorado as well as séveral other western and other
stataes in the United States, ‘

_ My rcle with the campany is, apart from
being the president of the company, I am responsible
for the technical aspects of the gentechnics that
are perfofméd by the company. 1I. have been
respons;hle for the professional engxneering that

went into the application and, in my role as an

'overvzewer, I was familiar with the work that was

AGREN, BLANDO & BILLINGS
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ME. O’CONNOR: You used almost 29

minutes. _ o 1 .

UNIDENTIFIED PERSON: We would like to
have Rob get into a more detailed discussion of the .
tailings facility itself now. ’

_ (Discussion off the record.)

-MR. §OREE= Good morning. wﬂile Anne is

putting the map up and ancther one, T will zunm

through who I am. I am a. technical --

UNIDENTIFIED PERSON: You have used 29 -
-~ you have used 36 m;nutes.
(Dlscussaan oif the recurd )

MR. DOREY: My name is Reb porey. I am

technical director for the company of Steffen

Robertson and Kirsten, known as SRK. I am 2.
professional engineer rgise&'in-the‘ftate of
Colorado aé well as séveral other western and other
states in the United Statas. | ‘

My role with the company 15, apart from

being the president of the company, I am raspcnsible -
for the tachnical aspects of the gectechnics that

are performed by the company. I have been

responsible for the professional engineering that

;wenf into the application and, in my'role'as an

' cverviewgr,,zrwas_familiar with the work that was

AGREN, BLANDO & BILLINGS
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‘tail;ngs faczlity is and I think I will primarily

' faC111ty will be cperated to achieve what our design

- 80

-performed on the previous applz:atian which is

accepted.
I have in excess of 14 years’ experience
in specifics related to geotechnics. 1- worked in

mining waste management and other waste management

. design for approximately 15 years. I'm f;miliar'.

with what the Mined Land Reclamation Act is within
this state and have ngticipated in éeveral A
applicatiohs to the Board and have attended several
hearings pPreviously. |

I think Anne did an excellent job

overviewing the various components of what the .

dwell en sevaral of the reasons why we ended up with
this kind of design, and then talk through how this
objective is. ‘\‘

Firstly, when we come across a prcgect
like this, we evalnate both the site ccnéitions and
the matallurgical processing that’s gozng to be .
performed, the waste products that are going to be
develaped and look at what is the best alternative
and the most efficient alternatxve, economically and
from an environmental containment standpoint, and

from those pPrecepts develop a design which we-

AGRER, BLANDO & BILLINGS .
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'believe will function adequately at the site.'

our primary ohjective on this facility,'
obvidﬁsly,.is to create a stable facility which has
zero digcharge capah;lity, that c¢an work and operate
effectively throughout the 1i£e of the praject and,
obvicusly, contain the entire pro}ected wastes that
will be produced. |

T think my best option is to walk up and

~talk through the plans that are on the wall and deal

with those as I go. Aanne mentioned that this
facility involved some unigue aspects. of course,
every facility is unigue in terms of its “
(inaudible}. '

Howaver,‘all‘thesé design aancepts and

. all these operat;ng procedures have a prGVen track

recoxd and have proven histary across the ‘United

States and worldwide. We have assimiiated some of'

' the alternatives that are available and praduce&
Fsomethzng here which I think is ideally sulted to
the site conditions, both frnm a eclimatic standpeint
-and from the materials that are available to us to |

- use on the property.

Locking through how the thlng w111 be
built, anne has talked about this main embankment

and, to reiterate again, the whole facility is

. AGREN, BLANDO & BILLINGS
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designed to ccntain solids and not to contain the
liguids.

L our objective is ta, as rapidly as
posszble, allow solution which is retalned within
the gollds, deposited as a slurry, to get those out
of the systen so that towards the end of the
operations we will be able to procee&‘with our
pPlanning for the recl#mation which'wili‘bg incurred
in the last -- with the last day of (inaudible).

In concert, what we have is a section

| through the impoundment here, which is a disposal

area, and as Anne indicated, that aystem extends

from the upstrean limit and thrcugh the entzre

o perimeter of the faczlity, extends beneath the
embankment and ties there to the double-lined

gnntainﬁent pond at the base.
) Now, . the way the shape of the valley ls,.
we eleeted to opt for .an additional scenarlo which
has two cells, upper cell and a lowar cell The
reasonr to do that is to allow us to very rapidly get

into the sltuation where we can manage the. thin

~layer daposition teahnique.

Initially, it w111 be depnsited at a

- ratio between the upper and lower araas s0 wa can

keep the rate of rise -7 and that’s the rate the

"_AGREN, BLANDO & BILLINGS
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.'tailings ge in there ~- as 1ow as poassible, and so

that after the phases - Phase i is develaped we
get torthe-po;nt where both of these cells are at

" the same elevation.

Now, Phase 1 embankment c?nstruétion

involves 90 feet of mate:iai placed in 'a embankment.

. ?his is all natural on-site materials. As Anne

. said, these materials are not desigmed tp'be an

1mpermeahle structure. They are designed to allow -

' drainage, horigontaily and’verticaliy, thréugn-the
. amhankment to the ponds from &;e tailings

. thenselves.

The slurry Anne talked about, for the

reason of splitting the two areas in the initial

deposition area phase, is also use of on-site -

materials and is permeable.

Phase 1 has approxlmately 3~ 1{2 to 4

years’ operating capacity. It has a total tonnage
‘capacity on the order of 6§ to 7 million tons. Once
that operation has been cgmp@a;eé,'priar te that -

there will be an.increass with the two additional

stages which are rated on the initial 30 feet,

approximafely;. That prdvides total containmantl

. capacity of between 12~1/2 and 13 mzllion ‘tons.

The discrete factars, discrete

AGREN, BLANDO & BILLINGS
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‘&escripﬁiop:oz what_is actually handled in the

im;oundment here, it’s best, I think, to talk about

 what our liner or containment system is. We did a

very extensive evaluatzon ©f what the sabssil and
substrate materials are on the property.

‘e have done material testing in terms

_of what is the permeability of the materials and

what the permeébilit;es that are available by

reworking those materials on the site.

The drainage system should be considersd

as involving the ﬁailings themselves. The #ailings,

as Anne said, have the ability to reduce the
permeability following deposition. From all our

test programs, we believe that the permeability of

the material which is in direet contact with the

d:ainage‘mambéi;wili-be as low as 10 to thg minus
& centimefers per second. _Itl?ill be=equivalént-£a
1 foot per year. '

g0 the taillngs 15 in contact w1th the

drainage mamha; itself and there are 3 feet of that

‘material where the drainage network within it is to

the entire line system.'

¥ou aan't ignore the tailings as having

a very pbsitive proponant in xeau¢inq the potential
solutien migration out of the base of that tailings

AGREN, BLANDO & BILLINGS
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‘that'is deposited, which is then collected and

routég out of‘the.gystem.

We are likely to use a synthetic

‘memhrane, very large polyethylene material. It ié
| ideally suited.to these gituatigns in €erms of ‘
. ‘abiiity ﬁo stay and maintain its ipteérity'thrqugh
operations and has the abliity to withétand the

ope#atigq stresses oi- the ;ayers that are going_to
be:appliéd o that lining system. o

' BeithaﬁA(inaudihle} an area that has
sufficient finewqiainearmatgrials to allow us to |
rework and compact'that naterial to a density which
will provide us a minimum of 10 to tﬁe minus S
centimeters per second. | |

. Now, inAtérms.of how t&ekfacility'will

' . operate, as I mentioned, initial deposition will be

split between those two. cells. As the tailings
develop within these‘éreas, and schematically'shown

on this plan here are deposition points which will

allow us to fill out the base and plate over that

drainage member as quicklg}és we can.

. From the first contact of those -
{inaudible) to the drainage member, we are creating

a'seanndary‘line within the impounduwent. As the

. deposition continues, the rate of rise of these

AGREN, BLANDO & BILLINGS




A N Y

v m

10
11
12
13

14 .
.8 -

16
17
18
1s
20

X
22.

23
24

. 25

‘areas will ‘decrease, £o we have sufficient .time as

each layer is placed to dry through natural
evaporative processes, to desiccate, to reach
mcistqre condition which is below that of
saturation, and essentially produce a.denSE, sblid,
low permeability stabile tailing product. '

As that process continues, we have
evaluated from our operations standpoint that we can
achieve approximatelywso‘pgrcent of‘the area under

evaporative forces at all times. In other words,

.-half will ke under deposition, half will be drying

and degxccat;ng
We nave an area where we have designed

to'collect and allow recircling of the solution

-thﬁt's associatud with the tailings and have that

 pumped back to the mill site. »

on a water-h&lance‘standpoint, the

- operation of this facility is continuously'reQuiring
_makeup supply.  We can supply back approxinately 400
' of the 800 gallons a minute that are requ;red to

operate andAtxanspnrt the slurry from here to here.
our: objective is to isolate, as qnickly

as we can, the frees water pooel from the basin of the

i_impoundment which has the drainage system and the

‘1ining cantainment. As soon asg ve replace tazliggs‘_‘

L
]
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between the pond and the liner, we esgentially raise

that way &nd have it not in contact with any of the
dfainage-natwork,rand it then;beqomés its own
isolated So}uticn slurry for recifculéting.tc the.
pond.’ | B

Intensiva design objectives we have,

as Anne said, a number of tests that glve us a

confidence level that we have achieved a material
that has a‘dry density of about 90 pounds pér cubic
foot, a material which has a permeability certainly
in contact with the drainage netwoxk.ﬁf 10 tb the

minus 6. | . o
| Ve will'a1$o anticipate pe:ﬁeabiliﬁieé

of the desiccated tailings between 10 to the minus 5

.-and 10 to the ‘minus 6. as I say; there is

suffic;ant capacity within the space to contain the-

.entire tail;ngs product that c0mes from procassing.

In terms of the reclamation scenarla,

‘Anne talked about the ability and affectability of

this procedure to allow us to selectively deposit

- materials around the perimeter of the facility. As’

we deposit, it is seen there are a cycle ~- or a
circle of the tailings distributidn system which -
goes entirely arcund the facility. '

To allow us to éavelcp a beach area,

'AGREN, BLANDO & BILLINGS
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there will be spigotting from specific areas to
create that beach., That will create this thin layer
of managed layers that are deposited.

At the end of the operations, we are in

" a position to concentrate the deposition in

" particular areas to allow us to recontour and create

the final reclamation on the facility, such as we
have positive drainage from the perimeter through
the impoundment surfaée'ta the discharge at the

spillway. And, as Anne said that is deszgned for

—‘the PM (inaudib&a).

Eﬁsenti&lly, without drawing much nore,
anﬁe did such a good job explaining it, I will leave
that and ask if you have any questions.

Im sarry, Anne did remind me about one

_aspect that I needed to talk about, and: tuat was the
.stablllty of the enbankment.

The stability is cbv1ausly contrplled by

~ the static ¢ondit1cns that we have designed. The

pr;mary aontral on stabxlity, in fact, is not being’

-- in designinq this facilzty, we did not look at .

- designing the minimun gmbankhant that would remain -

stable., The eﬁhankmeht configuration is more
diqtated by the reclanatzon criteria we have adopted

for the project.

' AGREN,  BLANDO & BILLINGS -
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S¢ vwe analyze the shape of the facillty,

"of the emhanknent, ané say, YHow stable is that’“

And it provides for us a high confiderce levei that
we bhave a stable fac;lzty.

_ We also 1oakad at, as Anne mentioned
dynamies stab;lity. The selsmicity in the area is
known. Several documents and several papers have
been produced on the patential se;smicxty ¢f that

area, as was extensgively referenced in one of oux

. responses to a question from one of the staff

members. That was reviewed in great depth.

. We have come to a design criteria which

wa pelieve; under prdbable‘and prudent design

concepts, wi;l-providé a4 stable facility even under '

an earthquake of the kind of magnitude which is

-discussed in the paperwork and the documents that

have beap'pxoducgd. . N ]

| THE CHATRMAN: Any questions by the
Board? o

 UNIDENTIFIED PERSON: What are the

pipeliné specs indicated on the réﬁurn flow? Da
you have any way of cnntaining that material if you
do have a problem with p1peline° ‘I assune it*
pipeline. , ,
: HR,.ndREYz Yes, the pipeline «- all of

AGREN, BLANDO & BILLINGS
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the pipelines coming from the mill to the

_ impoundnént area in the lined ditqh -= there are

10 pipélines - although_thc final details of those

'designg aren’t completed, will involve a containment

©r a -~ there will be a sealed facility which will

'have, obvicusly, some monitoring on a daily hasis to

evaluate their containmant capabilxties.
UNIDENTIFIED PERSON: Thank you.
. UNIDENTIFIED PERSON: Problems mentioned
in this thin iayér 6ep&éitioh technique that hasn’t

_been used in Colorado but it has been used other

'places in th;s country and arcund the world.

What kind of problems have occurred that
maybe we can anticipate?

MR. DOREY: -In’ terms of thls particular

desmgn for thin land management depositzon

technique, to my knowledge there are perhaps five :
operating facilities in the U.S. that utilize a type
-w the same type of aeposition‘pachnique. ' -
. . Obviously, the'cdﬁstraints'cn the _
operatinns, are we going to get desiccation, are we
getting at the dens;ties we are 1ook;ng fbr.

Typlcally, you can’t. stcp avaporatien from taklng
©The only procedure you need to do is

AGREN, BLANDO & BILLINGS .
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monitor it, and that menitoring program has been

discussed and defined in the applicitian. And you

have the ability with this ﬁéchhique to modify it,

to adjust to actual con&;tions in the field.'

So You can accommodata variations fronm

the design concept hy just simply modifying the

' operatznq phzzosophy.

THE CHAIRMAN: Kave thera been pxcblems
in other places that you know about’

MR. DOREY: I am not aware of any. In
terns of the actual technique itself, ne.

UNIDENTIFIED PERSON: You mentioned that
the dasiqn of this tcok inte acaount econonic
considerations and environmental. I will assume
what you anﬁ Anne are both saying, enviraﬁmentally
we are coming out in a net'gain in this proaéss.'

But can you tell me if ycu think there
ars any environmental costs that are being weighed
against the env1ronnantal benefits? What ara we

sacrifzclng env;ronnantally with th;s amendment, if

ME. ﬁonsx: If I understana your

question, Battle Mountain Gold has elacted to treat
the tailings product to produce a relativaly inert .
solid and 1iqaiﬂ waste._ That election obviously was.l

AGREN, BLANDO & BILLINGS.
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E

incorporated into the desigh in terms of containment
facilities that we develcped. |
Alternatively, if one was talking about
a more conventional £IL tailings product, we may
have locked at extra levels of confidenca in tarms'
of containment capabllitles.' There is a play-off
there petween a decision Battle Mountain Gold made

to utilize current technalogy in treatlng the

‘tailings as a total stream versus the containment

faclllty we've des;gned.
I don’t believe there is any -- there

was any horse t:adlng in terms of environmental

. benefit versus cost. I think the objective of this

was to produce an environmentally sound dxsposa;
system.

. UNIDENTIFIED DERSON: I‘m not assuming

‘any horse trading. Just assuming snmetimas'when you

move things araund in terms of tailinqs and
technique (ipaudible) operation, there are in fact
some trade~offs, and I was try;ng.to ge; a handle on
what those trade-offs might have been. .
UNIDENTIFIED PERSON: There are?

MS. BALDRIGE: There are sevaral

_trade-offs. The biggest one is this process uses

less cyanide and ends up‘with'a relatively inert

AGREN, BLANDO & BILLINGS
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IN THE MATTER OF THE
APPLICATION FOR WATER
"RIGHTS OF BATTLE
MOUNTAIN RESOURCES, :
INC., IN COSTILLA COUNTY

~COURT USE ONLY*

Case No. 2007CW42

For the Petitioner:
JAMES S. WITWER, #135482
ANDREA ASEFF, #42571
KRISTIN BAILEY, #44868

For the Board of Cty
Cmmr's of Costilla
County & Costilla Cty
Conservancy District:
JOHN C. MCCLURE, #2896

For the Board of Cty
Commr's & Montez,
Espinosa, Aceguia -
Chiguita, & San Luis
People's Ditches:
Edwin J. Lobato, #4689

REPORTER'S TRANSCRIPT
(Excerpt of Proceedings)

The trial in this matter continued on
Thursday, December 13, 2012, before the HONORABLE
PATTIE P. SWIFT, Water Judge within and for the
12¢h Judicial Distriect, State of Colorado,
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MORNING SESSION, THURSDAY, DECEMBER 13, 2012

(The court reconvened at approximately

10:25 a.m., and the following proceedings were

had:)

"THE COURT: We'll go back on the record

this morning. This is 2007 CW 42, In the Matter

of the Application of Battle Mountain Gold --
Battle Mountain Resourceé, Ing., excuée me .

At the conclusion of Costilla County's
case yesterday afternoon, Battle Mountain asked
this Court to rule on Battle Moﬁntain‘s objections

to the admission of evidence concerning water

quality and, specifically, evidence concerning how

kBattle'Moﬁntain manages water in the Lined

Tailings Facility, the ;TF;

Battle Mountain argued that none of this
evidence is;relevant to the Court's decision<0n 
the matter thaf is actually before the Court in
this case; that is, whether to approve Battle
Mountéin‘s reéuest to change the use of the
Saiazar Ranch water rights and to approve the
request tc allow those water righﬁs te serve as
replacement water in the augmentation plan
previously appraved_in Case No. 39 CWw 57.

The evidence before the Court on this
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understood what I was talking about. Counsel may

~this?"™ But I'm going to go ahead and read to you

or the_Coloradd Department of Public Health and

poiﬁt is as follows. And I apologize; I actually
thought there would probably be more people from
the community in the audience; and I kind of wrote

this decision, in part, to make sure that people
say, "Boy, Judge, why are you going into all of

what I have,

After gold mining ceased at the San Luis
gold ming in.1996, Battle Mountain begén
reclamation of the site. In the late 1990s, there
Wwas a release of peoor guality water from the West
BPit iﬁto the Rito Seco.

This release of poor quality(water
occﬁrred and would continue to occur to this day
if tﬂere were no remediation, becausé the mining-
operation pierced what has been called the greenl
clay layer that had previously -stopped the‘poor
gquality water from traveling to the Rito Seco.

| To femediate this procblem, one or‘both o f¥
the regulatbry agencies overseeing Battle
Mountain‘s reclamationrefforts;-that is, the

Colorado Division of Reclamation and Mining. Safety

Environment, ordered Battle Mountain to drill and
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concentrated form. Battle Mountain pumps the

pump wéter from wells in the West Pif to lower the
water table so that'that poor guality watér would
not floﬂ into the Rito Seco. Case No. 99 CW 57
approved that plan'for augmentation that_ailowed
this out-of-priority pumping to occur.

Part of-fhe ;eclamation and remediation
plan required Battle Mouﬁtain to construct a
reverse ésmosis water treatment facility to treat
this water. From 2003 to 2010,_Ba£tle Mountain
pumped all of the Wést Pit water to the reverse
OSmosis'plant where the water was treated énd then
discharged into the Rito Seco.

A by-product of thé reverse osmosis plant
is brine, thch is water that contains the

contaminants removed from the West Pit water in a

brine through a pipe to a lined tailings facility,
whére the brine -- where the water evaporates.

The Lined Taiiings Facility was
constructed é£ the time the minelbegan operations.
It is the location where the tailings, the. -
maferial left over from processing the ore to
remove the gold, were traﬁsported'in a slurry and
where the solid material'decahted'frdm thé slurzry

and where those so0lids remain.té this day.
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Tn 2011 and again in 2012, Battle
Mountain did not pump all of the West Pit water'toA
the reverse osmosis treatment fability. Rather,
in those two yvears, Battle Mountain pumped ovef a
hundred acre-feet of West Pit water directiy to

the Lined Tailings Facility. Such water is not

treated to remove contaminants, Rather, it is

allowed torevaporate, leaving the contaminants in
place in the lining tailings facility with the
other mine tailings. -

ﬁuring the last two dayg of triél,
Costilla County has presente& evidence, by way of
cross-examination and in their case in chief,
concerning their lack of information .about the

construction and the suitability of the Lined

- Tailings Facility to store water and concerning

the possibility that a spill or a leak from the

Lined Tailings Facility would contaminate

‘downstream water rights, including the Salazar

ﬁaﬁch water rights, wﬁich are parﬁ of the
replacement water included in the plan for
augmentation in this case.

It is this evidence that Bgttle‘Mduniain
éeeks ta exciude. Battle Méuﬁtain argues that.

this evidence is irrelévant to the Court's
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_decision on the augmentation plan and the change

- Court must determine whether there will be

Asufficient water available from the substitute

of water rights application.

In deciding this issue, the Couﬁt has
first considered the fact that the Colorado Rules
of Evidence define "relevant evidence" as evidence
having anylténdency to make the existence of any
fact that is of conseqguence to the determination
of the action more probable or legs prebable than
it would be without the evidence. o

Under Coiéraéo water law, the Court shall
approve a change of water right and/or‘é plén for
augmentation“if*such change or plan will not
injuriously affect the cwner of or persons
entitled to use water under a vested water ;ight
or a decreed conditional wWater right. Thét is
CRS,.37-92-305(3) (a).

In ruling on a plan for augmentation, the

water supply to replace all out—of—priérity
depletions in time, place, and amount.

In addition, in determining whether to
approve a plan fo£ augmentation, the Coﬁrt must
decide whether the water to ge substituted will be

of the quality necessary to, gquote, meet the
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requizemehts for which the water of the senior
appropriator has normally been used, unquote,
CRs, 3#-32-305(5). These are the only issues
before this Court in this augmentation plan and
change of water rights appiication.

The facts that are of consequence to this

Court's decision then are facts concerning the

amount of outmcfmpriérity dépietions caused by the

‘West Pit wells, the amount of historic consumptive

use of the Salazar Ranch water zightslthat are
available to replace those depletions, the
locatigﬁ of where that water can be replaced in
the stream or aquifer, and whethér that water
produced by thé Salazar Ranph waterrrights is of a
sufficienﬁ gquality to meet the regquirements of
senior water users.

Costilla Co#nty has essentially cqnceded
that these facts have been proved. Costilla

County, however} argues that Battle Mountain is

seeking permission from this Court concerning how

it disposes of poor gquality water from the West

Pit and that, therefore, the evidence concerning
what Battle Mountain is doing at the Lined
Tailings Facility is relevant to this Court's

decision.
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. Application for Bpproval of a Plan for

only water guality issue before a court in a

I previously reviewed what water guality
issues this Court could properly decide in this

Application for Change of Water Rights and

Augmentation, and I'm just going to gquote from my
previous ruling.
This 1s the conclusion: "The Couxrt

generally agrees with Battle Mcuntain that the

typicai case- in which an applicant seeks approval
of a plan‘fmf augmentation is whether the waﬁer
being substiiuted is of suffiéient guality to be
suitable for thé use the senior water users
previcusly made of their water;

"In the current case, hq&ever, becéﬂse of
the parties' previous agreements donéerning
mondltoring and remediation of water quality, the
Court has jurisdiction to regquire those terms to
bé included in the final decree in this case.

.“ih'addition, the Court has jurisdiction
té review the water guality effects ¢f Battle
Mountadin's maﬁagement of water that does noet enter
the Rito Seco only if Battle Mountain is seeking a
change in the protective pfavisions'to #hicﬁ it

previously agreed in 89 CW 32 and 99 CW 57, as
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to delete or change previous conditions from the

'of the state and division engineers that no crops

'between‘the parties.

ﬁhose previsions %pply to the management gf such
water, or if Costilla County prcves that there is
a likelihood that such waterx will contaminate the
proposed replacement.water«"

So under this ruling, there are two ways
in which evidence of water management in the Lined
Tailings Facility could be relevant to my‘

decision. First, if Battle Mountain were asking

pfeviousrdecrees in the current decree, the Court
would have to determine whether that_was
appropriate. Here, howewver, Béttle Mountain has
agreed.to inélude all pf the terms in the final
decree that were included in the‘preﬁidus decrees.

Costilla County points out that there aref
ferms in the proposed final decree that concern
how the West Pit water will be.ménaged, in

particular,. the new term included.at the request

be grown on the Lined Tailings Facility. These
terms, however, are included as court enforceable

agreements between the parties to settle disputes

As I said in my written decisicn, the

inclusion of theése terms does not give this Court
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'a way one or the other party now desires them to

'Véoncerning the means by which Battle Mountain -

jurisdiction over water qﬁality issues generally;
rather, the Court has ancillary jﬁrisdiction to
make sure the parties’' previous agreements are not |
undermined by the terms of the current decree.
| That does not make it appropriate for the
Couxt to add othef nonstipulated water guality
terms to this order or to make changes in the

pre#iously agreed terms to clarify them to read in

read.

Since the Court will not be adding
additional water guality provisions, except any to

which the parties themselves agree, evidence

manages water on the Lined Tailings Facility or
the wisdom of any of those water management
ﬁrograms is irrelevant to this Court's decision.
Under my Rule'55(h}-decision, IAalso
determined that there‘was another way in which
eviaence of Battlé Mountain'é management éflthe
West Pit waters could be relevant to my decision,
and that would be if Costilla County prdved that
there is a likelihood that water stored in the
Lined Tailings Facility will contaminate the

proposed replacement water,
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fquality of the replacement water provided under

water is a guestion for the Court in approving an

‘that there have been no issues.

Costilla County has argued that Battle
Mountain's use of the Lined Tailings Faéility as
an alternate location for the disposal of poor
gquality water could result in a spill of that
water, which could contaminaﬁe the Rito Seco, thus
contaminating the water available under the

Salazar Ranch water rights and thus impairing the

the augmentation'plan;

Since the guality of the regiacement

angmentation plan, this evidence would be relevant
if Costilla County has shown that it is likely
that the waters in the Lined Tailings Facility
will contaminate the Salazar Ranch réplaceﬁent
water suﬁplies.

Battlé Mountain disputed this claim
arguing that it has complied with all of the

previous water guality monitoring regquirements and

There is some evidence before this Court
£hat if there were a spill or if there were a leak
from the Lined Tailings Facility, it would likely
travei to the Salazar Ranch location aﬁ& could

contaminate the Salazar Ranch wells; however,




.06
0G:
00:

00:

00

a0:

0o

Gc

00:
e
" 00:
00+
00:
00:
Gh:
00;
00:
00:
00;
' 00:
001
00:
0a:
§0:

Q0:

54:
54
54:
54:
154
:’%4:
:54:
:54:
54
34
54:
54:
54:
541
54:
54

54:

55

55:

55:

55

55:
55:

55:

13

15

i9

23

25

29

3z

39

37
40
44

47

49

52

54

55

58

H 1

03

be

;13

15

18

21

10
11
12
13
14
15
16
17
18
19
20

21

22

" 23

24

25

iz

punping of the West Pit wells. The evidence

-engineers who do not live below the tailings

there is no‘evidence before the Court toc suggest
that such a leak or a spill from the Lined
Tailings Facility is likely or probable; or, in
terms qf the burden'éf'proof, ﬁhefe is no evidence-
that it is more probably true than not that such a
leak or a spill will occur.

. The evidence before the Court is'thaﬁ the
water_produced from the Salazar Ranch water rights
i; of a sufficiently good guality to properly

replace the cut-of-priority depletions caused by

before the Court does not establish that any of
the other aétivities of Battle Mountain are more
iikely than not going to impair that water
guality. | |

| The Court's finding on this point is not
intended to diminish the serious concerns that
were presented to this Court. This Court must
agreelwith CQstilla County's frustration in not
héving more information aboui the constructién and
apprcp&iateness of the Lined Tailings -Facility as
a water storage facility. |

It is easy enough for lawyers and

facility to tell this Court, as well as Costilla
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"has no investigatory powers. The Court must wait

establish a likelihood that the Lined Tailings

.disposal c¢f poor guality water in the Lined

County citizens and officials, "Don't worry. It
will all be okav.  We're doing everything we'zre
required to do.™ All of us have lived long encough

to be aware of numerous instances around the
counttry in which such assﬁrances'proved-net to be
reliablé.

The Court heard Mr. Gallegos’ tes?imbny
concerning his prior predictions of harm having
come true, But such predictions cannoct be a basis
for this Ccurt's rulings.

Furthermore, this Court is not an

administrative or regulatory body; and the Court

for disputes to bhe brought te it, and then it must
rule on the evidence it has before it. And the

evidence before the Court at this time does not

Facility will leak and cause contamination of the
Salazar Ranch water rights.
Thus, the evidence before the Court does

not show a connection between Battle Mountain's

Tailings'Fapility and the guality of the
replacement water to be provided under the

augmentation plan; and so evidence concerning the
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-augmentation plan proceeding.

wisdom .of tﬁe disposal of poor guality #ater in
the Lined Tailings Facility is not felévant to any
decisien that this Court has to make in this case.
During arguments yesterday,kthe |

suggestion was made that this Court should
exercise some authority over the Lined Tailings
‘Facility becatuse it is an undecreed water storage
facility. ‘The issue of whether the Lined Tail;ngs
Facility should have.a water decree is not before

this Court and this chahge of water rights and

If the Lined Tailings Faciiity is, in
fact, a reservolr or is created by a dam that
impoundé yater, then it may‘be.that the diﬁision
engineer should be reguléting it pursuant”fo
CRS,'3?~87f101, et seq. Such a regulatory.
funétion belongs to tﬁe state and division
.engineers. They can investigate the situation,

and they can také'regulatory acticn.

As I said before, however, the Court must
wait for a dispute‘to be brought to the Court; and
the -Court's rulings are confined to the matters at

issue in the dispute before it.

Before me is the guesticon of approval of

-a plaﬁ for augmentation and a change of water
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‘approve Lined Tailings Facility for water storage.

-appiication and hasn't said anything to the

time.

Facility.

~as I said in my written ruling, if Battle Mountain

rights. There 1s no request before the Court to
The division engineer has looked at the

applicant about a need to reguest such a water
sﬁorage right, and there is no injunctive
proceeding before me asking me t¢o order that the
Lined Tailings Facility_nét be gsed for water

storage. It is not an issue before me at this

Yesterday, the argument was also made
that Battle Mountain is viclating prior decrees in
this case by the way in which it is disposing of

the West Pit waters in the Lined Tailings

As I said yesterday —-- ¢r as 1

questioned -~ I guess, as 1 implied vesterday, and

is wviolating those prior decfees, that is & matter
that can be brought to thé'Caurt's attention in an
injunctive-ﬁroceediﬁg;‘bht that is not ﬁhat I have
before me. This is not a proceeding for an
injunction. »

And, as I said, this Court is not a

regulatory agency that can determine whether
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" Battle Mountain's cperation of the Lined Tailings

water, not how the Lined Tailings Facility is

Eacilitf and the use of that facility'to eﬁaporate
larger quanﬁities of water complies or does not
Cbﬁply with the reclamation'yian iﬁ this case.

The only issué before this Court concerns

the right to use water and to change the use of

used.

It aﬁpears that‘Battle‘Mountain has
agreed to include all of the terms from the
pfevious decrees in the éurrent stipulated
proposed decree. To the extent that there is new
language proposed that wo§ld'change the prior
stipulations in the prior decrees, then I will
consider those érgumenis in ruling on the actual
ianguage tc be includéd in the jinal decree.

There was some argument yesterday that
some of the wording actually'changes-What the
prior decreeslproﬁided; and certainiy, I think,
that's an agpropriate matter to be brought tﬁ,this
Court's attention in determinin§ what figal
language will be approved.  And so I wiil aillow
the parties to argue these language-issués before
I issue a final ruling énd decree, but those

ianguage issues dbn't'have to do with -- the
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‘the change of water rights; therefore, this

that says that. Counsel can propose something to

Court's not going to be deciding the wisdom of how
the Lined Tailings Facility is used in making
decisions on those language q@estions.

Also, the argument was ma&e‘yesterdaj
that; if the Court approves‘the decree in this
case,rthe Court will in some way be éppioving
Battle Mountain's choice in how 1t is managing the
West Pit waters and how it's transporting waters:
to the Lined Tailings Facility at this time; and I
want to make clear thét, fiom tﬁis Court's
perspective, any ruling on the deécree in this case
is not an approval of.thaf mechanism of dealing
with the West Pit waters.

I'm specifically.finding by wﬂat I'm
ordering right this very minﬁfe that the way in
which the Lined Tailings Facility is managed 1is
not an issue for this Court or not relevant to

this Court's decision on the augmentation plan or

Court's decision cannot approve that method of
dealing with the West Pit waters. And T will

include a specific provision in the final decree

the Court, and I will include that in the decree.

S0 I am generally granting Battle
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_poar guality West Pift water in the Lined

Mountalin's request that evidence presented

concerning the wisdom or advisability of disposing

Treatment -- I'm sorry, in the Lined Tailings.
Facility or the abilityrof the Lined Tailings
Facility adequately to store that water -- that
those issues are not relevant to any guestion
before this Court and; therefore, will not be
considered by the Court in any decision.
| I'm not striking,the‘evidence that such
water has beeﬂ transported to the Lined Tailings
Facility or the amocunt of such water that has beén
transported or the fact that a canola crop wWas
grown in the Lined Tadilings Facility in 2011, So
fhat's the Court's ruling.
MR. LOBATOC: Thank you, Your Honor.
.THE COURT: Mr. Witwer, then, arefyou
ready to proceed with your rebuttal?
MR. WITWER: Could I have just one moment
to éonfer, Your Honor, in light of the ruling?
| THE COﬁRT: You may. You may..
(There was a brief pause in the
pioceedings at this time.)
THE COURT: All right. Mr. Witwer.

" MR. WITWER: Thank you, Your Honor. I
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opinion, and we can talk in a moment about next

the Court has heard about today. And had the

appreciate the Court's analysis and rendering the -

sﬁeps. I think in light of'the‘Court‘s ruling,
Battle Mountain probably does not infend to put on
ény rebuttal case.

I would like to offer a few thoughts on
some of the items in the Court's ruling. Cne,
given the concerns about information exchange,
et cetera, et cetera, I think wé have discussed
that this property -- it Qas 15 yearé'ago 0r more
that mining ceased on the property, and a lot of
the issues in the long permit amendment and
technical revisions.prqcess are, at'Least, lest teo
the memories of any current Battle Mountain
employées.

Tﬁe coﬁpany was bought by its current
owner in, I believe if was, 2001, long after
miﬁing had ceésed and it's been longer since.‘ We
have spent considerable time in recent time, since
fhg Court‘s'November 14 ruiing, tryingito look
through-the_online database at the-Colorado
Division of Mining, Reclamatiog and Safety, to

unearth additional documents, other than the one

Court made a different ruling with respect,to'the
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water that was going on the tailings during mining

today, we weould hope, would have some beneficial

iikelihood standard, the Court would have been

offered those documents in evidence today.

We have shared those documents -=- 1 want
to say, &s a practical matter =-- this morning with
counsel for both parties. And I would hope that,

to the extent their clients and this Court remain
frustrated, that that pfoffer, a lot of work in a
pretty c;unky online database of probably‘ﬁuﬁdreds‘
of thousands of pages of documents, will provide

some comfort that, in fact, a number of the issues

concérning flood water safety and the amount of

and how 1t wés‘designed to take éll:of fthat water
versué what 13 there 7~:that additional comfort
can be provided to a community tﬁat there's no
diqute, as'Battle Mountain has numerous emplbyees
who live downstream and downgradient of this . same
community in the town of San Luis. One could
peint out tﬁat'they‘re_not going to do anything to
themselves and their families any more than anyone
else.

. But those are legitimate concerns; and
those are concerns that infoimation from those

files that we believe we shared with the opposérs
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further‘discussions or in front of other forums;

- going.to come up in this case, as 1t turns out.

~to the Court's ruling. I think the Court

effect, regardiess of whether those issues are

brought before this Court or, informally, in

but tﬁat itlis certainly not the company's intent.

Sespite.the fact of the 1onq'passage of
time and the difficulty in retrieﬁihg things
rapidly - because a lot of the tailings
impounament issues did not - come ub in this case
uptil Oétgbér -- that we would hope that we made =
good faith effort té'try to provide some 7

information, regardless of the fact that it's not

I would point out one item with respect

suggesteq that the préperty might ke a reserveir
and, theréfore, subject to state engineei
jurisdiction over that. -

‘That issue has been specifically
addressed in the 1989 CW 32 decree in paragraph 47
of that decree. THis is Exhibit 8;’paragraph'47
of that decree on page 46. It states, in the
Conclusions of Law, "The tailings disposal
facility and collectién pond are exémpt ftom ﬁhe
Rules and Regulations For Dam Safety and Dam

Construction."” -~ And there’'s a citation, including
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to tﬁe 37~87 statute, but also to the rules of the

‘been all of this time and where, you know, large

state engineer.

| And it continues, "The absence of such
approval in any event does not affect. the
Jurisdiction qf this Court to enter this Decree,”
and that was the augmentation plan.

I think the Court's rationale 1is sound
rationéle, which is, in any event, this is a
changé case and an éugmeﬁtapion pién case, whereln
issues like that wouldn't come up and'so, I think?
consistent with the prior finding that the
jurisdiction of this Court to enter a decree is
not affected by that exemption.l

And the practical matter is it's exempt
from dam safety juﬁisdiction by one agency; but
those issues in the impoundment; from cradle to
grave, thé regulation of that facility, really

remains consigned to the DRMS'agency, where it has

volumes of‘documenﬁs included with permit
amendnents and over 30 technical revisions, which
are also very voluminous, fest. |

| I guess the only thing I would finally
534y, an& I know I reiterated this‘last nijht, is

if the Court knows today that there are additional
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. guick comments, just in response to Mr. Witwer.

-documents that were produced today -~ and we

©vf reclamation that apparently won't end, is two

_expressed yesterday about the manner and use of

provisions, either as a result of its ruling or as
a result of things that were not directly
addresséd in the case concerning the proposed
decree, wﬁerein it would be useful to hear
testimony from'Mr. Lytle on engineering matters,
we certainly offer him te the Court; but

otherwise, we don't intend to put on a rebuttal

case.
I

THE COURT: All right. Thank you. ®Well,
MR. MCCLURE: I just have a couple of
In all fairness. to his comment about the'

received these this morning, basically, DRMS
records from the mwining peri§d or preﬁining
period; In terms of those giving us additional
éomfort, we disagree with that. It really
dbgsn‘t. | |

| What gccurred dﬁring the mining period

and what is occurring now, in an extended period
different matters; and our concerns were, I think,

that Lined Tailings Facility now.
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don't think that's occurred. We have been trying

take unlimited waters, quantities of poor quality

trying to access and retrieve information about

And, in terms of good faith efforts to

provide infeormation, I =-- in all due respect, I

to get‘informaficn in discovery; and at every
stage, we have been thwarted.

And, i1f there was a good faith effoft,
then'&e would hopé thdse good faith efforts would
manifest themselves in addressing this issue

where, apparently, they are contending they can

water, up toc the Lined Tailihgs Facility. We just
feel that acticns'speak louder than words.

MR. LOBATO: May I? Just one quicgk
comment.. Your Honor, as Mr. Witwer indicated{
tfying to access information'from the files of
DRMS, the electfonic files of DRMS, 1is a

monumental chore. I've spent countless hcours

this strﬁcture; ;nd it's a real challenge.

_i will saylone‘thing. In my
investigation, I found thét in'LQQZ.the employees
at DRMS had written some correspondence with the
mine where DRMS challenged therimpezmeébility of
that liner and wrote thatrmine and said,'“You

overstated the .impermeability. The information
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of that engineer at DRMS, there was a real

guestion of the viability of that liner.

provided by your engineering firmh by the
Gthechnicéi firm, is inaccuréte. We want a
response to this. We want a response to this
finding."
. And in all of my éfforts, I céuld nevery
find a response that was provided by SRK; wherein
the DRMS stated to SRK'orrto'Battle Méuntain, "For
every foot of water on this liner, you diminish
the impermeability of thié liner significantly."
-We heard yesterday that, at a minimum,l
there was 5 feet of water that is piped in there

and piped out of there every year. In the opinion

We've yét -—- we've never, in_any of the
discovery, received any infoﬁmation about the
iﬁperméabiiity of that iiner; and to the extent
that we consider'it a reél safety”concern, we'll
pursué it where we havé to pursue it._ Thank you.

THE COURT: Thank‘you, Mr. Lobaté. Since
then there is noﬁ going to bé any rébuttal
evidence, I think that what would be most useful
for me would be either written. closings.-

I've got =z propose& decree; and'I think,

based on what I've just done as f£ar as the oral
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opportunity to the -~ to Costilla County, to

that you think would make it the same as the prioxr

would include that the Court was not making a

.48 that? Does anybeody want to make some other

ruling of the Court, I think the issﬁe remaijining
is whether there are specific provis;ons in that
proposed final decree that Costilla County |
believes change thé provisions that were included
in the prior decrees because, as I've said over
and over again, the Court's going to fequixe that
those same provisions be in there;

And so that's what I'd like to give the

provide me in written form discussion of what
terms you think should -- are not the same as what

were in the prior decrees and propoéed language

decrees.

Alsoc, propose the language that I said I

finding conqerningtBattle Mountain's manggement of
the water; that‘the Court®s not finding it's
appreopriate ox not. The Court simply is not
deciding that. That's not before the Court.

I think that that's what is necessary to
finish this up. And I den't think I need anything

other than that. Is there any disagreement as far

argument to me beyond that?
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~need to respond to that?

' Thursday, vou can file your -- any response; and

then IFll give Costilla County seven days to file

indicate that the Court was méking ~~ was not
authoiiziqq any particular practice of water
managemént, and it would —= does the Court have
some language that it is going to draft that's
going to inclﬁde that?

THE COURY: I'm asking;you to propose it
to me. |

MR. LOBATO: Okay.

THE COURT: And then I'll decide. No, I
don't have any specific.

MR. LOBATO: Thank you.

THE COURT: : So then we want a respoﬁser

time for Battle Mountain. How much time do you

MR. WITWER: Sometime arocund the end of
the month.
THE COURT: So a couple of weeks. That's

fine then. So by the 315£ of January, which is a

any reply to that. That would be by fhe 7th of
Februaiy. And then I will issue a decree after
that. Mr. Witwér}

ME., WITWE&? This is Just, frankly, in

aid of the task before thelgarties. Obviously, it
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complete transcription of my stenotype notes taken
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REPORTER'S CERTIFICATE

The above and foregoing is a true and

in my capacity as Official Certified Reporterx
within and for the 12th Judicial District, State
of Colorado, at the time and place above stated.

Dated this 7th day of January, 2013.
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