
Armstrong - DNR, Ursula <ursula.armstrong@state.co.us>

Buffalo No 1 (M-1978-011) / Inspection Problem Letter
David Garrett <David.Garrett@generalshale.com> Wed, Jul 9, 2025 at 1:18 PM
To: "ursula.armstrong@state.co.us" <ursula.armstrong@state.co.us>
Cc: Jason McGraw <Jason.McGraw@generalshale.com>

Hi Ursula,

 

Jason and I discussed the e-mail below, and I have reviewed your prior e-mails and memos on the outstanding requests;
specifically, the issue regarding the legal right to enter. I wanted to follow-up with you directly to clarify a few things as
they relate to the legal status and rights of the entities involved and make sure I have a clear understanding of the State’s
position.

 

I believe Jason previously provided the April 1987 Lease between Liberty Land and Cattle Co and Robinson Brick
Company (the “Lease”) to you, but I will attach it to this e-mail for clarity. I did not infer from your July 2 e-mail that you
dispute that Robinson (“RBC”) retains the right under the Lease to enter upon the property at issue for purposes of
reclamation. However, your e-mail does indicate that the State takes issue with that right belonging to RBC rather than
General Shale, who currently holds the permit for the property. Please correct me if that is a misstatement.

 

If all of that is correct, I deduce that if General Shale were named in the Lease, rather than RBC, the State would take no
issue with the Lease satisfying the requirement under Rule 6.4.14.

 

I understand you may have had no reason to dig this far into the history here, but I wanted to clarify a few points I think
are relevant. First, RBC was acquired by and merged into General Shale in 2007/2008. For your convenience, I have
attached two documents filed with state offices in both Colorado and Delaware demonstrating this. Accordingly, pursuant
to C.R.S. § 7-90-204(1)(a), all of the rights of RBC vested in, as a matter of law, and became the rights of General Shale
after the 2007/2008 acquisition/merger. Here, the Lease, at Section 14, states: “[RBC] may enter said premises after the
termination of this Lease for the purpose of reclamation consistent with directives of governmental agencies.” Notably, this
right of entry is neither limited in time nor expires after a set period of time (ie., the Lease does not limit the right to enter
for the purpose of reclamation to, for example, 2, 5, or 10 years after expiration/termination of the Lease). Thus, RBC’s
right to enter for purposes of reclamation vested in and became the right of General Shale indefinitely after the 2007/2008
acquisition/merger.

 

Notwithstanding the foregoing, the Lease, at Section 8, states: “[RBC] shall have the right to assign this Lease in whole or
in part at any time and from time to time.” So, even if, for the sake of argument, RBC’s rights did not automatically vest in
and become those of General Shale upon the acquisition/merger, the Lease freely permits assignment between RBC and
General Shale, such that General Shale can lawfully exercise any right, such as the right to enter for reclamation under
the Lease, that RBC assigned to it.

 

Finally, as I’m sure you know, the Lease was recorded on May 4, 1987 at Book 405 Page 869. As such and pursuant to
C.R.S. § 38-35-109, it is properly in the chain of title and valid as against any subsequent owner of the property. By this, I
mean no subsequent owner could argue that RBC/General Shale’s rights under the Lease are invalid due to the new
owner not being on notice of the Lease’s existence.

 

For the foregoing reasons and as a matter of law, any legal right to enter the property afforded to RBC under the Lease
was either automatically vested in General Shale as a result of the 2007/2008 acquisition/merger or was freely assignable

7/9/25, 1:46 PM State.co.us Executive Branch Mail - Buffalo No 1 (M-1978-011) / Inspection Problem Letter

https://mail.google.com/mail/u/0/?ik=ad26bd1967&view=pt&search=all&permmsgid=msg-f:1837198163277063742&simpl=msg-f:1837198163277063742 1/2



by RBC to General Shale pursuant to the terms of the Lease, and, as such, providing a copy of the Lease explicitly
satisfies Rule 6.4.14’s requirement.

 

Since we believe General Shale already has the legal right to enter the property for purposes of reclamation under the
Lease, we did not want to take any unnecessary steps, particularly anything which might create friction with the
landowner(s) who may or may not be receptive to being approached and asked to sign a legal document requiring them
to first retain the assistance of counsel. However, if that will be necessary, it would be helpful to get a better understanding
of the State’s position on the issues above so that, if necessary, we can be prepared to explain to the new owner and/or
their legal counsel why the Lease in insufficient and we are making this request.

 

I look forward to hearing from you and hope we can gain better clarity on how we need to proceed.

 

Sincerely,

 

David C. Garrett, Jr.

In-House Counsel

 

 

General Shale | www.generalshale.com

3015 Bristol Highway

Johnson City, TN 37601

C 423.930.3016   

David.Garrett@generalshale.com      

Licensed in Tennessee (Bar No. 036018)

 

This Without Prejudice e-mail may contain confidential information, information protected by the attorney-client privilege, and/or information
protected by the work product doctrine. If you are not the intended recipient (or have received this e-mail in error) please notify the sender
immediately and destroy this e-mail. Any unauthorized copying, disclosure or distribution of the material in this e-mail is strictly forbidden.

 

[Quoted text hidden]

3 attachments

Buffalo Section 4 Liberty RBC Agreement 4-30-1987.PDF
261K

Certificate of Merger_Robinson Brick Company (002).pdf
200K

Robinson Merger into General Shale.pdf
1195K
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