COLORADO

Division of Water Resources

Lo

December 9, 2024

Department of Natural Resources

Jared Dains, P.E.

Applegate Group, Inc

1490 West 121 Avenue, Suite 100
Denver, CO 80234-2759

Re: Substitute Water Supply Plan for the Schmidt Construction Fountain Pit
DRMS Permit No. M-1982-155
Section 13, T16S, R66W, 6th P.M.
Water Division 2, Water District 10, El Paso County
Plan ID 5242, WDID 1007807

Approval Period: September 1, 2024 through August 31, 2026
Contact Information for Mr. Dains: jareddains@applegategroup.com; 303-452-6611

Dear Jared Dains:

We have reviewed your August 2, 2024 letter (received August 5, 2024) requesting
the renewal of the substitute water supply plan (“SWSP”) in accordance with
section 37-90-137(11), C.R.S., for a sand and gravel pit operated by Schmidt
Construction Company (“Schmidt” or “Applicant”). The required renewal fee of
$257.00 has been paid and given receipt number 10037577.

SWSP Operation

The Fountain Pit site (well permit no. 77721-F, WDID 1005850, DRMS permit no. M-
1982-155) is located in Section 13, Township 16 South, Range 66 West of the 6th
P.M. in El Paso County. A small portion of the pit has been mined below the water
table resulting in a groundwater pond of approximately 0.2 acres in size, as seen
outlined in red in Figure A below. Aerial photos indicate multiple additional ponds
on the site, however, the Applicant clarified most of these ponds are created from
precipitation runoff and not groundwater. Three of the ponds, seen outlined in
blue in Figure A, are settling basins that are above the water table and filled with
augmented water for dust suppression. The remainder of the site will be mined
above the water table, and the material will not be washed, therefore no
groundwater will be lost with the removal of the mined material.
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roundwater pond is outlined in red, and dust suppression settling basins
used for the delivery and storage of augmented water are outlined in blue.

LA
Figure A: The g

Up to 3.5 acre-feet of water will be pumped to the site from an existing sump with
well permit no. 59834-F (WDID 1005198) and used for dust control purposes, and is
considered to be fully consumed. This well is adjacent to Rock Creek and is
approximately % quarter of a mile upstream of the confluence of Rock Creek and
Little Fountain Creek. A pipeline has been constructed to allow water to be
conveyed from the existing sump to the mine site. Additionally, water may be
diverted from the sump to the 0.2-acre groundwater pond used as a temporary
detention basin to increase the efficiency of the dust control operations.
Depletions from pumping of water from the sump will accrue to Rock Creek.

In addition, up to 250 acre-feet of groundwater from Hanna Ranch Wells Nos. 1
through 14 will be used for dust control, aggregate production, and construction
activities on the gravel pit site pursuant to a lease agreement with Colorado
Springs Utilities (“CS-U”). The Hanna Ranch Wells were decreed in case nos. W-
1528 and W-4376 for municipal, industrial, irrigation, and domestic use in El Paso
County. The water pumped from the Hanna Ranch Wells will be delivered to
Schmidt’s Fountain Pit via a pipeline, and will be considered to be out-of-priority
and 100% consumed. The Hanna Ranch Wells are located on Clear Springs Ranch
(see Figure 1) and withdraw groundwater from the alluvium of Fountain Creek.
Consistent with the decree entered in case no. W-4376, depletions from the wells
are considered to occur simultaneously with pumping for the purposes of this
SWSP.
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A storage tank on site will be filled with the water pumped from the well with
permit no. 59834-F, or from the Hanna Wells.

A portion of the replacement water will be provided by 20 shares in the Fountain
Mutual Irrigation Company (“FMIC”) owned by Schmidt. The remainder of the
replacement water will be provided by a lease with CS-U.

In accordance with the letter dated April 30, 2010 (see attached) from the
Colorado Division of Reclamation, Mining, and Safety (“DRMS”), all sand and gravel
mining operators must comply with the requirements of the Colorado Land
Reclamation Act for the Extraction of Construction Materials and the Mineral Rules
and Regulations of the Colorado Mined Land Reclamation Board for the Extraction
of Construction Materials for the protection of water resources. The April 30, 2010
letter from DRMS requires that you provide information to DRMS to demonstrate
you can replace long term injurious stream depletions that result from mining
related exposure of groundwater.

In accordance with approach nos. 1 and 3, you have indicated that a bond has
been obtained for $1,542,338 through the DRMS to assure that depletions from
groundwater evaporation do not occur in the unforeseen event, or events, that
would lead to the abandonment of the Pit.

Depletions

According to the submittal, the water leased from CS-U will be used for dust
control, aggregate production, and access road construction activities. The water
will be considered 100% consumptive, with instantaneous depletions to Fountain
Creek.

The consumptive use of water from the well with permit no. 59834-F is for dust
control, which has been estimated to be approximately 3.5 acre-feet per year.

Based on the NOAA Technical Report NWS-33, the gross annual evaporation rate in
this area is approximately 46 inches (3.83 feet) per surface acre. The precipitation
in the area was estimated to be 15.86 inches (1.32 feet) annually, using data from
the Fountain Weather Station. The effective precipitation is estimated to be 70%
of the actual precipitation, or 0.93 feet. With a gross evaporation of 3.83 feet,
less 0.93 feet of effective precipitation offset credit, the net evaporation is
estimated to be 2.91 feet per surface acre annually. Scaled for the 0.2-acre
groundwater pond, the net evaporative depletion at the site is approximately 0.58
acre-feet per year.

The total of 3.5 acre-feet per year for dust control would be withdrawn from well
permit no. 59834-F and piped approximately one mile to a storage tank, the
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groundwater pond, and/or storage basins. The water withdrawn from the
groundwater pond will be less than or equal to water delivery, so Schmidt does not
anticipate appropriating additional groundwater within the pit itself other than
water lost to evaporation. Prior to use of the groundwater pond for temporary
detention and subsequent withdrawal of water pumped from well permit no.
59834-F, a meter must be installed to measure all pumping from the pond.

The timing of depletions to Rock Creek attributable to pumping from the sump
(well permit no. 59834-F) were calculated using the Integrated Decision Support
System AWAS program utilizing the following lagging parameters: Distance to
stream (X) = 390 feet; Transmissivity (T) = 30,000 gallons per foot per day; Aquifer
width (W) = 3,500 feet; and Specific yield (S) = 0.2.

Due to the location of the sump and the lagging parameters used, the steady-state
lagged stream depletions were determined to be 3.49 acre-feet/year as shown in
Table No. 3. The groundwater pond is not located within the defined alluvium
aquifer; therefore, for the purpose of this SWSP, the Applicant assumed steady-
state conditions where the depletions accrue to the stream uniformly through the
year. The total steady-state depletions covered by this SWSP are 4.07
acre-feet/year as shown on the attached Table 3.

This SWSP does not allow for use of storm water that may collect in on-site pits.
Storm water collected on site will be administered as described in this office’s
February 11, 2016 Administrative Statement Regarding the Management of Storm
Water Detention Facilities and Post-Wildland Fire Facilities in Colorado.

Replacements

The Applicant proposes to provide replacement water for this site using a
combination of the consumptive use associated with 20 shares in the Fountain
Mutual Irrigation Company (“FMIC”) that will be changed from irrigation use to
replacement purposes under this SWSP, and water from the Hanna Ranch Wells
leased from CS-U.

Pumping of the Hanna Ranch Wells for replacement purposes will create additional
depletions. The use of water from the Hanna Ranch Wells leased from CS-U will be
managed by CS-U pursuant to decrees for Case nos. W-4376, 16CW3056, and
consolidated case nos. 84CW202, 84CW203, 86CW118(b), and 89CW36. Water to
replace depletions from pumping of the wells will be supplied using reusable
sewered return flows released from the Las Vegas Water Reclamation Facility
and/or non-sewered return flows.

The lease agreement from CS-U initially remained in effect until June 30, 2021
with a statement that the agreement could be renewed on an annual basis for up
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to four additional one-year periods if surplus water is available. The current lease
agreement states that it cannot be extended beyond June 30, 2025. CS-U
augments depletions from pumping of the Hanna Ranch Wells with both reusable
sewered return flows released from Las Vegas Water Reclamation Facility and non-
sewered return flows, and will continue to release replacement water for
depletions that occur from pumping the wells for use at the Fountain Pit. Nothing
in this SWSP authorizes the use of the Hanna Ranch Wells by the Applicant beyond
June 30, 2025, unless a subsequent lease is obtained to allow for such continued
use of the wells. Should a subsequent lease be obtained for the use of the Hanna
Ranch Wells, a copy must be provided to this office.

Replacement water for the use of well permit nos. 59834-F and 77721-F will be
supplied by historical consumptive use credits from Applicant’s 20 shares of the
Fountain Mutual Irrigation Company (“FMIC”) delivered to Fountain Creek at FMIC’s
augmentation station located on Spring Creek in Colorado Springs. Replacement
credits for the FMIC shares have averaged 0.7 acre-feet per share per year,
representing a portion of farm headgate delivery. This historical yield has been
confirmed in previous court cases, most recently by the Division 2 Water Court in
case no. 07CW51. You have estimated that the 20 shares would yield 14 acre-feet
per year of replacement water, which is sufficient to replace the estimated
depletions from the consumptive uses mentioned above. For purposes of this
SWSP, historical consumptive use credit for the 20 shares of FMIC will be accepted
in accordance with the terms described in case no. 07CW51. The actual
consumptive use available from the shares shall be based on the monthly
replacement credit percentages of farm headgate deliveries given in case no.
07CW51 applied to Applicant’s pro rata share of actual FMIC deliveries to
shareholders.

The Applicant shall also be entitled to use its pro rata share of the water
attributable to its FMIC shares that is placed into storage, when storage is
available, in FMIC’s 10,000 acre feet of decreed storage in Big Johnson Reservoir,
with prior notification of the Water Commissioner. The water stored in Big Johnson
Reservoir is to be used for augmentation and delivered to either augmentation
station by means of an intra-ditch exchange during any month in which the
Applicant’s deliveries of water under its direct flow rights to either augmentation
station may be inadequate. The intra-ditch exchange from Big Johnson Reservoir
to the Spring Creek augmentation station will operate at any time FMIC is diverting
water, except when both (a) Big Johnson Reservoir is full, and (b) the date is
between November 15 and March 15.

Transit losses will occur down Fountain Creek to the delivery point, located at an
estimated distance of 18 miles. An average transit loss of 0.25% per mile (total
transit loss of 4.5%) was estimated and assessed against the 20 shares of FMIC
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replacement credits, as shown in the attached Table 5. Please note that the
0.25% per mile transit loss is only an estimate and the actual transit loss shall
be determined by the Fountain Creek Transit Loss Model, as outlined in
condition of approval no. 9 of this SWSP. In the event that accounting shows that
the FMIC shares are not yielding adequate amounts for replacements, the
applicant will seek supplemental augmentation water from the City of Fountain,
the Security Water District, or the Widefield Water & Sanitation District.

Actual water use and depletions during the operation will be submitted to the
Division Engineer and Water Commissioner on a monthly basis.

Conditions of Approval

This SWSP is hereby approved pursuant to section 37-90-137(11), C.R.S., subject to
the following conditions:

1. This SWSP shall be valid for the period of September 1, 2024 through August
31, 2026, unless otherwise revoked or superseded by decree. If this SWSP
will not be made absolute by a water court action by the SWSP expiration
date, a renewal request must be submitted to this office and the Division 2
office (please copy Bethany Arnold at Bethany.Arnold@state.co.us) with the
statutory fee (currently $257 per gravel pit) by July 1, 2026.

2. The total surface area of the groundwater exposed at the Fountain Pit site
must not exceed 0.2 acre during the approval period of this SWSP, resulting
in a net annual evaporative loss of 0.58 acre-feet.

3. The annual amount of water used at the operation from well permit no.
59834-F shall not exceed 3.5 acre-feet for dust control, and the annual
amount of water used at the operation from the Hanna Ranch Wells shall
not exceed 250 acre-feet for dust control, aggregate production, and
construction activities.

4. Total consumption at the Fountain Pit site must not exceed the
aforementioned amounts unless a new SWSP allowing such is approved by
this office.

5. Water pumped from well permit nos. 59834-F and 77721-F must be
measured in accordance with the "Amended Rules Governing the
Measurement of Tributary Ground Water Diversions Located in the Arkansas
River Basin”.

6. Pumping from the groundwater pond during this plan period is limited to the
amount of water delivered to the groundwater pond from well permit no.
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10.

11.

12.

59834-F. Prior to use of the groundwater pond for temporary detention and
subsequent withdrawal of water pumped from well permit no. 59834-F, a
meter must be installed to measure all pumping from the pond. Pumping
from well permit no. 59834-F must not exceed the amount of replacement
water available minus transit losses unless a new SWSP application is
submitted and approved, which provides additional replacement supplies.

. Approval of this SWSP is for the purposes as stated herein and pumping is

limited to the wells identified herein. Additional wells and/or additional uses
for the water that is the subject of this SWSP will be allowed only if a new
SWSP is approved for those additional wells/uses and such additional
wells/uses.

Approval of this SWSP does not in any way eliminate the obligation of the
Applicant to comply with the by-laws that restrict use of any of the shares
identified in this SWSP. The use of any changed shares in this SWSP must be
consistent with any applicable ditch and/or reservoir company by-laws.

. Releases of water by the Fountain Mutual Irrigation Company pursuant to

this SWSP shall be coordinated with the Water Commissioner and shall equal
or exceed the depletions to be replaced on a monthly basis. Applicant shall
provide fully executed lease agreements for procured replacement sources
prior to use in this SWSP.

The FMIC water rights that are proposed to be used for replacement
purposes under this SWSP shall not be used for irrigation purposes during
the term of this SWSP.

Replacement water provided for this SWSP at the Spring Creek
augmentation station must be entered into the Fountain Creek Transit Loss
Model and shall be tracked from the point of entry into the model domain
until the water is delivered near the confluence of Little Fountain Creek to
USGS Gaging Station No. 07106000 at Node 25. Deliveries on Fountain
Creek are subject to daily administration by the local Water
Commissioner, and actual transit losses on Fountain Creek shall be
determined by the Fountain Creek Transit Loss Model.

The Applicant must provide adequate accounting (including, but not limited
to storage pond surface area, pumping for dust suppression, pump meter
readings pursuant to Well Permit No. 59834-F and 77721-F, water provided
by CS-U and replacement water deliveries) on a monthly basis. The
accounting must be submitted to the Division Engineer via the online
submittal tool. Submission access was established under the previous SWSP
approval, please contact Kassidy Davis at kassidy.davis@state.co.us with
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13.

14.

15.

16.

17.

any questions related to accounting submission under this SWSP approval.
Accounting must be submitted within 10 days after the end of the month for
which the accounting applies. Accounting and reporting procedures are
subject to approval and modification by the Division Engineer. NOTE:
Monthly accounting, even during the winter non-irrigation season, is
required.

The name, email address, mailing address, and phone number of the
contact person who is responsible for operation and accounting of this SWSP
must be submitted to the Division office.

The approval of this SWSP does not relieve the applicant and/or landowner
of the requirement to ensure the permanent replacement of all depletions,
including long-term evaporation losses and lagged depletions after the
gravel mining operations have ceased. If reclamation of the mine site will
produce a permanent water surface exposing groundwater to evaporation,
an application for plan for augmentation must be filed with the Division 2
Water Court at least three (3) years prior to the completion of mining to
include, but not be limited to, long-term evaporation losses and lagged
depletions. If the pond will be backfilled, or a lined pond results after
reclamation, replacement of lagged depletions shall continue until there is
no longer an effect on stream flow. Granting of this SWSP does not imply
approval by this office of any such court application(s).

The State Engineer may revoke this SWSP or add additional restrictions to
its operation if at any time the State Engineer determines that injury to
other water rights has or will occur as a result of this SWSP. Should this
SWSP expire without renewal or be revoked prior to adjudication of a
permanent plan for augmentation, all use of water under this SWSP must
cease immediately.

The replacement water that is the subject of this SWSP cannot be sold or
leased to any other entity without the prior approval of the Division
Engineer. As a condition of subsequent renewals of this SWSP, the
replacement water must be appurtenant to this site until a plan for
augmentation is obtained. All replacement water must be concurrent with
depletions in quantity, timing and locations.

In accordance with amendments to section 25-8-202(7), C.R.S., and “Senate
Bill 89-181 Rules and Regulations” adopted on February 4, 1992, the State
Engineer shall determine if this substitute supply is of a quality to meet
requirements of use to which the senior appropriation receiving the
substitute supply has normally been put. As such, water quality data or
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analyses may be requested at any time to determine if the requirement of
use of the senior appropriator is met.

18. The decision of the State Engineer shall have no precedential or evidentiary
force, shall not create any presumptions, shift the burden of proof, or serve
as defense in any water court case or any other legal action that may be
initiated concerning the SWSP. This decision shall not bind the State
Engineer to act in a similar manner in any other applications involving other
plans or in any proposed renewal of this SWSP, and shall not imply
concurrence with any findings of fact or conclusions of law contained herein,
or with the engineering methodologies used by the Applicant.

Please contact Katharine Anderson in the Denver office at
katharine.anderson®@state.co.us, or Elizabeth Nosker in the Division 2 office in
Colorado Springs at elizabeth.nosker@state.co.us, if you have any questions
concerning this approval.

Sincerely,

P oy

Sarah Brucker, P.E.
Deputy State Engineer

Attachments: Tables 1-5
Figure 1

ec:  Division 2 SWSP Staff
Elizabeth Nosker, Deputy Water Commissioner
Division of Reclamation, Mining and Safety

kea: Fountain Pit M-82-155 SWSP 24-26.docx
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SURPLUS WATER LEASE AGREEMENT

THIS AGREEMENT (“Agreement™) is made and entered on the dates set forth below by and between

Colorado Springs Utilities, an enterprise of the City of Colorado Springs, a Colorado home-rule city and

municipal corporation, hereinafter called “UTILITIES,” and Schmidt Construction, 2635 Delta Drive,
Colorado Springs, CO 80910, hereinafter called “SCHMIDT.”

RECITALS

. UTILITIES is the owner and operator of Clear Spring Ranch;

. UTILITIES owns certain water wells located on Clear Spring Ranch (Hanna Wells) that are
decreed for industrial use whose pumping is augmented by reusable sewered return flows
released from the Las Vegas Water Reclamation Facility and/or nonsewered return flows as
permitted in Division 2, Water Court, Case Nos. W-4376 and 1989CW36. These augmentation
releases are made in sufficient quantity to ensure that any water pumped from the Hanna Wells
can be fully consumed;

. UTILITIES., through the operation of the Hanna Wells, and based on current conditions and
operation system constraints, has determined that a limited amount of surplus untreated
groundwater (“Surplus Water™) is normally available for nonpotable use at a gravel mine
operated by SCHMIDT, located adjacent to UTILITIES’ Clear Springs Ranch property as
depicted on Exhibit A;

. SCHMIDT has the desire to lease up to 250 acre-feet per year of Surplus Water from UTILITIES
each year to be used for various nonpotable uses such as dust suppression, washing of gravel, and
other nonpotable uses associated with gravel mining (SCHMIDT Uses); and

The water rights for the Hanna Wells are currently decreed for municipal, industrial and domestic
purposes in conjunction with the operation of UTILITIES R.D. Nixon Power Generating Plant
located on Clear Spring Ranch.

In order for SCHMIDT to use the Surplus Water as described herein, it must request and obtain
approval of a substitute water supply plan (SWSP) from the Colorado State Engineer’s Office
pursuant to C.R.S 37-92-308(5) or C.R.S. 37-90-137(11) that allows the Surplus Water to be
used for SCHMIDT’s Uses; and

. UTILITIES desires to lease Surplus Water to SCHMIDT for use in its gravel mining operation on
an annual basis if and when such a supply is available, according to the guidelines set forth in the
UTILITIES® Water Management Plan.





NOW, THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, INCLUDING THE
FOREGOING REPRESENTATIONS, IT IS AGREED AS FOLLOWS:

1.

3.

Term: This Agreement shall become effective upon execution by both parties and shall remain in
effect until June 30, 2021 (“Original Term™). The Agreement can be renewed on an annual basis
after expiration of the Original Term for up to 4 additional one year periods at UTILITIES’ sole
discretion based on its determination that Surplus Water is available for lease each year. In no
case can the term of this Agreement be extended beyond June 30, 2025. UTILITIES reserves the
right not to lease Surplus Water to SCHMIDT under this Agreement if in its sole judgment such
water is required to supply the needs of UTILITIES” customers or that Surplus Water is not
available. UTILITIES is not obligated to extend or renew the term of this Agreement or deliver
Surplus Water to SCHMIDT after the expiration of the Original Term or any subsequent one year
renewal of the term.

Substitute Water Supply Plan: SCHMIDT shall be solely responsible for filing a SWSP with
the Colorado State Engineer’s Office pursuant to C.R.S. 37-92-308(5) or C.R.S.37-90-137(11)

requesting approval of a change of the water rights for the Hanna Wells that would allow the
Surplus Water to be legally used for SCHMIDT’s Uses. SCHMIDT shall provide UTILITIES
with the reasonable opportunity to review and provide input on the SWSP request before it is
filed with the State Engineer’s Office, to review and provide input on any responses to questions
or comments from the State Engineer’s Office related to the SWSP request or approval, and to
review and provide input on any terms and conditions proposed by the State Engineer’s Office.
SCHMIDT shall not submit the SWSP request or responses to the State Engineer’s Office, or
accept the terms and conditions of the SWSP without receiving UTILITIES” approval of same.
The submission of documents or other information related to the review and approval set forth in
this paragraph shall be provided to UTILITIES as follows: Kalsoum Abbasi, Planning Supervisor,
kabbasi@csu.org.

Surplus Water Deliveries: Upon approval of the SWSP described in paragraph 2, UTILITIES
agrees to lease up to 250 acre feet of Surplus Water to SCHMIDT solely for uses associated with
its gravel mining operations each year this Agreement is in effect. UTILITIES agrees to supply
Surplus Water at a maximum sustained delivery rate of 200 gallons per minute from the Hanna
Wells to SCHMIDT’s gravel mining operation. The maximum annual delivery of Surplus Water
to SCHMIDT shall not exceed 250 acre-feet in any calendar year. Deliveries of Surplus Water
will be made at the meter on the existing pipeline that runs from the Zero Discharge softening

plant to the gravel pit property (“Meter Point™).





Operation and Maintenance Costs: UTILITIES will be responsible for the cost of pumping the

Hanna Wells and any other power costs associated with this Agreement, including well-field
pumping, as part of the Ray Nixon Power Plant’s overall station use. UTILITIES and SCHMIDT
agree to split equally any and all maintenance costs of the pipeline, pump, motor, and any other
appurtenances associated with the pipeline/pump station necessary for Surplus Water deliveries
from the Hanna Wells. UTILITIES will maintain and provide Surplus Water through the existing
infrastructure; any modifications or additional infrastructure that the parties deem necessary for
Surplus Water delivery to SCHMIDT’S gravel mining operation will be the sole responsibility of
SCHMIDT.

Use of Water: Surplus Water delivered hereunder will only be used to supply SCHMIDT with
nonpotable water for its gravel mining operation, including dust control and construction
activities on or in the vicinity of the quarry and no other purpose in accordance with the terms and
conditions of the SWSP approved by the State Engineer’s Office. SCHMIDT agrees and
understands that the Surplus Water it is leasing hereunder is nonpotable and must not be used for
human consumption or sanitary purposes. SCHMIDT further agrees that it will be solely
responsible to comply with all applicable regulatory requirements associated with storing and
using nonpotable Surplus Water in its operations. In no event shall Surplus Water be used to
support development or any other potable use.

Requests for and Delivery of Surplus Water: SCHMIDT shall be responsible to request and

arrange for the delivery of the Surplus Water, including pumping schedules and initial flow rates
for delivery of Surplus Water with UTILITIES’ Zero Discharge Plant control room personnel.
UTILITIES agrees to use its best efforts to perform on the request provided, however,
UTILITIES shall not be liable for non-performance for any reason. Once deliveries of Surplus
Water have commenced, UTILITIES agrees to make flow rate adjustments once per day during
normal operating hours. Normal operating hours are Monday through Friday from 6:00 am until
2:30 pm. SCHMIDT will be responsible for notifying UTILITIES’ Zero Discharge Plant control
room personnel at least one hour before any such flow adjustment is required. The contact
information for the control room is as follows: (719) 668-8990.

Water Rights Unaffected: No water rights are being transferred to or from UTILITIES or

SCHMIDT under this Agreement. UTILITIES retains dominion and control and all rights to
return flows generated from Leased Water delivered to SCHMIDT.

Service Rate, Billing, and Payment: SCHMIDT agrees to pay UTILITIES for nonpotable water
provided pursuant to this Agreement at a rate of 1.5 times the augmentation rate as defined in

UTILITIES® tariffs in place at the time of Surplus Water deliveries. UTILITIES will read the





10.

11.

12.

water meter on a monthly basis to determine the amount of water provided during the previous
month and invoice SCHMIDT monthly in arears with payment due within thirty (30) days of the
date of billing. Invoices shall be sent by first class mail to SCHMIDT at the following address:

Scott Davis, President, Schmidt Construction
2635 Delta Drive
Colorado Springs, CO 80910

Metering: All Surplus Water delivered under this Agreement shall be measured at the meter
point. If at any time, either UTILITIES or SCHMIDT questions the accuracy of the meter, either
party may cause such meter to be tested for accuracy and recalibrated if necessary, at such party’s
expense. In the event a meter shall be tested, the party testing the meter shall provide the other
party with three (3) days’ notice of such testing. If the parties cannot agree that the meter is
measuring accurately, they shall choose an independent third party qualified to test the accuracy
of such meters, whose decision regarding accuracy shall be binding on both parties. The expenses
associated with use of the third party tester shall be split evenly between both parties. In the event
that the meter is found to be in error, no adjustments will be made to previous bills issued by
UTILITIES.

Water Quality: Surplus Water from the Hanna Wells is currently of the quality that is acceptable
for use in SCHMIDT’s operations. In the future, if SCHMIDT demonstrates that the water
supplied under this Agreement has declined in quality to the point that it can no longer be used by
SCHMIDT in its gravel production operations, then SCHMIDT has the right to terminate this
Agreement upon thirty (30) days’ notice to UTILITIES.

No Assignment Without Consent; No Third-Party Beneficiary: There shall be no assignment

of the rights or obligations contained in this Agreement by either party without the prior written
consent by the other party, and any such assignment shall be null and void. Notwithstanding
anything herein to the contrary, upon written notice to SCHMIDT, UTILITIES may assign this
Agreement without consent to the City of Colorado Springs, Colorado. Nothing herein shall be
construed to give any rights or benefits hereunder to anyone other than UTILITIES and
SCHMIDT.

Legal Notice: Notices under this Agreement, other than SCHMIDT’s requests for water and
UTILITIES’ responses to such requests, shall be given in writing, signed by an authorized

representative of the party giving notice. Telephonic or email notice is not acceptable. Notices
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14.

shall be delivered by facsimile, by courier service delivery (such as Federal Express), or by first-
class mail to the people specified below at the following addresses and telephone numbers:
a. For UTILITIES:
i. Chief Water Services Officer; Earl Wilkinson
Courier Service Address:
Colorado Springs Utilities
ATTN: Chief Water Services Officer
121 S. Tejon St., 5" Floor, Mail Code 950
Colorado Springs, CO 80903
United States Postal Service Address:
Colorado Springs Utilities
ATTN: Chief Water Services Officer
P.O. Box 1103, Mail Code 950
Colorado Springs, CO 80947-0950
ii. City Attorney’s Office — Utilities Division
City Attorney’s Office
ATTN: City Attorney’s Office — Utilities Division
30 South Nevada Ave., Suite 501
P.O. Box 1575, Mail Code 510
Colorado Springs, CO 80901-1575
b. For SCHMIDT
i. Scott Davis, President, Schmidt Construction
2635 Delta Drive
Colorado Springs, CO 80910

Approvals. SCHMIDT is responsible for obtaining all approvals of the State Engineer or Division

2 Engineer, as well as all other approvals required for the delivery and use of Surplus Water.

Termination. SCHMIDT acknowledges and consents to UTILITIES’ right to terminate deliveries
of Surplus Water under this Agreement due to a significant interruption of water supplies, a
substantial disruption (including, but not limited to, legal challenges impacting UTILITIES® water
system, and maintenance and repair to the infrastructure) to UTILITIES’ water system,
SCHMIDT’s breach of a material term or conditions of this Agreement, at UTILITIES’
convenience, upon thirty (30) days written notice, upon UTILITIES® determination, in its sole

discretion, that the water provided by the Hanna Wells is no longer surplus water, or as otherwise





15.

16.

17.

authorized by the City Code of Colorado Springs. UTILITIES will make reasonable efforts to
notify SCHMIDT of circumstances that could result in such termination. SCHMIDT further
acknowledges and consents to UTILITIES’ right to terminate deliveries of Surplus Water under
this Agreement if SCHMIDT violates the terms and conditions of the approved SWSP or the SWSP
is revoked by the State Engineer’s Office for any reason. This agreement shall also automatically
terminate if SCHMIDT does not obtain approval of the SWSP from the State Engineer’s Office.

Governing Law, Jurisdictional and Venue: This Agreement shall be construed in accordance

with the laws of the State of Colorado (except for its conflict of law provisions), as well as the
Colorado Springs City Charter and the City Code. The place of performance and transaction of
business shall be deemed to be in the County of El Paso, State of Colorado. In the event of
litigation, the exclusive venue and place of jurisdiction shall be the State of Colorado and, more
specifically, El Paso County, Colorado and, if necessary for exclusive federal questions, the
United States District Court for the District of Colorado.

Force Majeure: Neither party shall be liable for delays in performing its obligations to the extent
the delay is caused by unforeseeable conditions beyond its reasonable control without fault or
negligence including strikes, riots, wars, floods, fires, explosions, acts of nature, acts of
government, or labor disturbance.

Appropriation of Funds: In accord with the Colorado Springs City Charter, performance of
UTILITIES® obligations under this Agreement is expressly subject to appropriation of funds by
the City Council. In the event funds are not appropriated in whole or in part sufficient for
performance of UTILITIES’ obligations under this Agreement, or appropriated funds may not be
expended due to the City Charter spending limitations, then this Agreement will thereafter
become null and void by operation of law, and UTILITIES will thereafter have no liability for
compensation or damages to SCHMIDT in excess of UTILITIES’ authorized appropriation for
this Agreement or the applicable spending limit, whichever is less. UTILITIES will notify
SCHMIDT as soon as reasonably practicable in the event of non-appropriation or in the event a

spending limit becomes applicable.

18. Entire Agreement; Modifications to be in Writing: This Agreement, including any and all

appendices and exhibits attached hereto, contains the entire understanding between the parties.
No modification, amendment, notation, or other alteration to this Agreement shall be valid or of
any force in effect unless mutually agreed to by the parties in writing as an addendum to this
Agreement. At the time of the execution of this Agreement, there are no other terms, conditions,
requirements, or obligations affecting this Agreement which are not specifically set forth therein.

Email and all other electronic (including voice) communications from UTILITIES, except as





19,

otherwise specifically provided herein, in connection with this Agreement, are for informational
purposes only. No such communication is intended by UTTLITIES to constitute either an
electronic record or an electronic signature or to constitute any agreement by UTILITIES to
conduct a transaction by electronic means. Any such intention or agreement is hereby expressly
disclaimed.

No Precedent; Severability: The parties agree that neither of them intends that this Agreement
shall in any way constitute a precedent or standard for any future agreement between the parties,
nor vest any rights in either party or any third pasty for novation, renewal, modification, or
addition of any other rights or services on account of this Agreement’s existence, as it is based
solely on unique conditions currently existing at the time of execution and at the time of
UTILITIES’ annual determination that the Agreement can continue after expiration of the current
term. Any provision or part of this Agreement held to be void or unenforceable under any laws or
regulations shall be deemed stricken, and all remaining provisions shall contiu to be binding
upon the parties who agree that this Agreement shall be reformed to replace such stricken
provision with a new provision that comes as close as possible to expressing the intention of the
stricken provision.

TN WITNESS WHEREOF, the parties hereto have executed this Agreement on the dates set forth
below.

COLORADO SPRINGS UTILITIES SCHMIDT

P ot

Ear] Wilkinson, Il Scott Davis
Chief Water Services Officer President
APPROVED AS TO FORM:

Micliael ¢/

City Attomeys Office ~ Utilities Division
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