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Dear Mr. Lennberg:

Please see the attached comments submitted on behalf of Left Hand Ditch Company.

Regards,

CLARK G. EDWARDS, Attorney at Law
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921 Walnut Street | Suite 200 | Boulder, CO 80302
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HutchinsonBlackandCook..c

Attorneys at Law

Clark G. Edwards
clark.edwards@hbcboulder.com

February 24, 2023

VIA U.S. MAIL

Patrick Lennberg

Environmental Protection Specialist
Division of Reclamation, Mining and Safety
1313 Sherman Street, Room 215

Denver, CO 80203

Re:  Gold Hill Mill — File No. M-1994-117, Colorado Milling Company, LLC
Permit Conversion Application (CN-1)
Conversion from a 110(2) limited impact to a 110(d) designated mining operation
permit

Dear Mr. Lennberg:

I represent Left Hand Ditch Company (“LHDC”) and submit these comments and
objections to the above-referenced Conversion Application by Colorado Milling Company, LLC.

Water Court Decree 8SCW117

Appendix C-3 of the conversion application includes a “Water Rights Summary” that
purports to include a copy of the 1985 water court change decree allowing for the change of 20
shares of LHDC from irrigation to mining, milling, and storage uses with diversion at alternate
points on Left Hand Creek above the historic service area of LHDC. I could not see that the 1985
decree was included as part of C-3, so I have attached the decree, 8SCW117, to this letter for your
reference.

Determination of Return Flows

Paragraph 34 of the Decree provides for two alternative scenarios for determining the
amount of water to be diverted from Left Hand Creek for milling and mining operations. The
intent of Paragraph 34 is to account for consumptive use of water withdrawn from Left Hand Creek
and the LHDC system. Consumptive use will occur through water retained in concentrates
produced by the mill and evaporation from the tailing pond.

Under the first scenario, described in Paragraph 34 of the Decree, if the milling and mining
operations are not subject to significant amounts of seepage, (i.e., any water not lost by retainage
in concentrates or by evaporative losses will be stored on the milling site), then there will be no
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return flows to Left Hand Creek — and the diversions from Left Hand Creek on account of the 20
shares will be limited to 0.70 times the pro rate yield for LHDC shares.

Under the second scenario, which presumes significant seepage loss and return flows to
Left Hand Creek, the full pro rata yield will be diverted from Left Hand Creek for milling and
mining operations.

Neither the Decree nor the Conversion Application sets forth the process for determining
whether significant seepage will occur from the milling and mining activities and whether any
return flows will reach Left Hand Creek. Furthermore, the milling and mining activities are located
in the upper reaches of the Four Mile Creek Watershed — so it is quite possible that return flows,
if any, do not reach Left Hand Creek at all.

Consequently, it is the request from LHDC that all evaluations of yield from the 20 LHDC
shares be based on the premise that the 20 LHDC shares are not subject to significant seepage and
resulting return flows to Left Hand Creek, thereby limited yield of those shares to 0.70 times the
pro rata yield for LHDC shares.

Water Quality Issues

LHDC is concerned about water quality impacts from mining and milling operations. Any
Surface runoff or seepage for milling and mining activities in the Left Hand Creek watershed will
degrade water quality of LHDC. LHDC derives over 90% of its water from Left Hand Creek and
provides water for hundreds of agricultural users throughout its system in Boulder County. In
addition, LHDC provides water from Left Hand Creek to Left Hand Water District for
consumption by its municipal customers. Any heavy minerals or other hazardous contaminates
introduced into the Left Hand Creek watershed will harm LHDC and its users.

Dry Up Covenant

Paragraph 35 of the Decree requires dry-up of the 20-acre property historically irrigated by
the 20 LHDC shares adjudicated in the Decree. Some or all of those 20 acres continue to be
irrigated despite the requirements of the dry-up covenant.

Yours very truly,

Clark G. Edwards

CGE/kig
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NIETRICT COURT, WATER DRIVISION HO. 1, COLORADD
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CONCERNING THRE APPLICATION FOR WATER RIGHTS OF MARK A. BTEEN IN
BOULNER COUNTY ;1

e i o i o e e e e e e i e i R S S N1 N P S SIS T ey — -

THIS MATTER, having come on for consideration upon the
Application of Mark A. Bteen for m change of water right, and the
Refaree baing fully advised in the premises does hereby find:

FIRDINGS OF FACT

1. The Application in this matter for change of water right
wag filed with the Water Clark, Watgr Division No. 1 on ﬁﬁﬂﬁ& 30,
1985, MApplicant's address is: FPOB 1523, Longmont, CO 1.

2. All notices required by law of the flling of the Appli-
cation have been fulfilled. The water rights involved are out-
gide the houndaries of any designated groundwater basins. The
Referes has juriediction over this matter and over all parites
affected hereby, whether they have appeared or not.

3, Timely Statements of Opposition were filed by the Left
Hand Pitch Company and the St. Vrain and Left Hand Water Conser-
vancy District. KMo other Statements of Opposition have been
filed and the time for filing such Statements has expired.

4. All matters contained in the Application have been
reviewed, testimony has been taken where such testimony is
necessary and correctiona have been made as indicated by the
evidence .

5. Applicant has onder option to purchase 20 shares of the
16,800 putatanding shares of estock in the Left Hand Ditch

Company. Ownership of said stoock entitles Applicant to a frn
rata share of the water available to the following water righta:

A. Priority rights to irrigation water from Left Hand Creek
and James Creek for direct irrigation in the amount of
ZB3.62 cubic feet of water per second, with decrees granted
to various ditches taking water from Left Hand Creek which
were built by community ditches and by individuals, with
priorities numbered 1 to 31, dated from September 1, 1860 to
May 3, 1879. (Decrees entered December 2, 1882, in District
Court, Boulder County, Colorado.)
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B. Priority Mo. 15-1/2, dated June 1, 1863, for 40.77 cubic
feet of water per mecond for direct irrigation purposes out
of the South St. Vrain Creek. (Decree entered June 2, 1882,
in Distriet Court, Boulder County, Colorads.)

C. Priority Ko. 41, dated June 1, 1870, for first enlarge-
ment for an additional amount of 685.23 cuble feet of water
per second for direct irrigation purposes out of the South
Bt. Vrain Creek. (Decree entered June 2, 1882, in District
Court, Boulder County, Colorado.)

D. The Left Hand Park Reservolr, located in the Southeast
Quarter of the Mortheast Quarter (SFE 1/4 WE 1/4) of Section
9, and in the Southwest Quarter of the Morthwest Quarter {sw
1/4 MW 1/4) of Section 10, Township 1 NWorth, Range 73 West,
Boulder County, Colorado:

Priority No. 28, Wew Series, as of date Rugust 5, 1891,
for fllling right of water for storage or reservoir
purposos, out of Left Hand Creek in the amount of
8,070,026 cublic feet, or 1A5.2 acre feet, (Dacras
entered March 13, 1907, in Diatrict Court, Boulder
County, Colorado.)

E. The Gold Lake Reservoir, located on the Keystone Placer
Mining Claim in Bections 3 and 4, Towneship 1 North, and in
Sections 33 and 34, Township 2 North, All in Range 72 West,
Boulder County, Colorados

Priority Wo. 6, New Series, as of date September 1,
1879, for water for storage and reservoir PUrposes out
of the South St. Vrain Creek and James Creek, to the
capacity of 15,419,360 cubie fest or 354 acre feet, to
cover 31.43 acres of land. (Decree entered March 13,
1907, in District Court, Boulder County, Colorads.)

Priority Ne. 54, New Series, for a second right to water
for storage and reservoir purposes also out of tha South
Bt. Vrain Creek and James Creek ko fill Gold Take, as of
date May 18, 1904, for an additional 3,550,483 cuble
feet of water, or B2 mcre feet. [Decree entered March
13, 1907, in Dietrict Court, Boulder County, Colorado. )

F. HAllens Take Reservolir, located on the South Half of tha
Northeast Quarter (5 1/2 NE 1/4) and the North Half of the
Southeast Quarter (N 1/2 R 1/4) of Section 13, Township 2
Rorth, Range 71 West, Boulder County, Colorado:

Priority Mo. 19A, 3rd Beries, for 134.2 acre Fael ,
Priority No. 22, 3rd Series, for 569.5 acre feet,
Priority No. 230, 3rd Series, for 134.2 acre feet
(refill) and Priority No. 23w, 3rd Beries, for 569.5
acre feet (refill), all awarded by decree entered July
3, 1951, in pistrict Court, Boulder County, Colorado.
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G, 'The Lake Isaballe Reservoir (aleo spelled Lake Isabel
Reservolr) eituated in the West Half of the Northweat
ouarter (W 172 Nw 1/4) of Section 7, Township 1 North, Range
73 West, and in the South Half of the Northeast (Quarter (8
1/2 BE 1/4) and the Northeast Quarter of the Rortheast
fuarter (NE 1/4 WE 1/4) and the Horth Half of the Southeast
fuarter (N 1/2 SE 1/4) of Section 12, Township 1 MNorth,
Range 74 West, Boulder County, Colorado:

Priority Mo, 7, Wew Serles, for water for storage and
reservoir purposes out of the South Bt. Vrain Creek, to
fill Lake Inmahelle, a natural lake, to ba taken out by
maans of a tunnel, which priority is of date September
15,1907, for a total capacity of 35,274,888 cublc feet,
or B0O9.8 acre feet, as set forth in decree granted
Januvary 9, 1935,

&, The historic use of water in the Laft Hand Ditch Company
system has been for irrigation. domestic, and stock watering
purposes. During the irrigation season, The Left Hand Ditch
Company takes virtually all the water in Left Hand Creek, except
at times of extreme flood,

7. The subject 20 shares have historically been utillzed
for the irrigation of lande located in the SE 1/4 of Section 26,
Township 2 North, Ranga 70 West, 6th P.M. in Boulder County.

8. HApplicant intends to change the use of said water rights
represented by the subject 20 shares to mining, milling, commer-
cial and storage in addition to the historic uses in the Left
Hand Ditch Company system llated abova.

8., Applicant's mining and milling operations will be
located on patented mining claims owned by Applicant in Sectlons
6 and 7, Township 1 Worth, Range 71 West, Section 31, Township 2
NMorth, Range 71 West, and Sectiens 1, 2, 12 and 13, Township 1
Worth, Range 72 West, 6th P.M. in Boulder County.

10. The applicant's operations will utilize a gravity and
flotation concentration mill wherein the majority of the water
will be recycled. The operations will initially be capable of
procesaing 50 tons of ore per day on a year round basim, and that
capacity may be expanded in the future,

11. Water requirements for the applicant's milling opera-
tione are projected to be four tons of water per ton of ore. The
mill will recycle as much water as possible, either directly or
after water treatment.

12, Consumptive use of water will only occur as a result of
water retained in the concentrateas produced by the mill, and
evaporation from a tallinge pond with a projected surface area of
two meras. The following formula shall be utilized to calculate
congumptive use from the concentrates:
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Toneg of Ore Processed x 178 x 0.10 x 0.000735 = acre
foet of water retained in the concentrates.

This formula is based upon assumptions that one ton of concen=-
trates will be obtained for every eight tone of ore processed,
and that the water retained within the concentrates will be 10%
by weight. O0.000735 is the amocunt of water, in acre feet, in a
ton of water., The fellowing formula shall be utilized to calcu-
late the annual consenptive uese due to evaporation from the tail-
ings pond:

Surface acrea x 2 feet = evaporation from tailinge pond
{acre faot].

This formula assumes that two feet of water will evaporate from
each surface acre of water sach year. Fursuvant to these
formulas, the total consumptive vae is catimated to be 4.17 acre
feet per year for the proposed 50 ton per day mill operating year
round, 24 hours per day., Applicant reserves the right to mini-
mize or prevent evaporation frem the tailings ponds in the
future.

13. Applicant may increase the capacity of said operations.
Water wsage shall be calculated pursuant to the formulas in
paragraph 12 (B} for any such increases.

14. Diversions made by the Left Hand Diteh Company in a dry
yoar have been approximately ©.74 acre feet per share with an
annual depletion to the South Platte River Sysatem of approximate-
ly 0.52 acre feet per ehare. Diveresions and depletions were about
twice as much in yeara of above average precipitation, Therefore,
the Applicant's pro rata share of histeric diverajions based upon
said 20 shares in a dry vear is approximately 14.8 acre feet per
vear with historic etream depletiens of 10.4 acre feet per vyear.
in & wet year, Applicant's pro rata share of historic diversions
i approximately 32,18 acre feet per year with stream depletions
of 22.53 acre feelt per yoar.

15. Applicant intende toc divert the water associated with
said 20 sphares at an alternate point of diveraion located on the
south bank of Left Hand Creek at a point whence the Scutheast
corner of Section 2, Township 1 Korth, Ramge 72 West, G6th F.M.
berars 5 34® 45'E; a distance of 1,590 feet, Boulder County.

16. Diversions at this alternate point of diversion will be
made at a wmaximum rate of 50 gpm and only during the historiec
irrigation season of the Left Hand Ditch Company (April 1 to
october 31). Applicant intende to etore this water in presently
unused underaground mine workings owned by Applicant located in
Bection 12y Township 1 Werth, Range 72 West, 6th P.M., Boulder
County.

17 The Applicant intends to divert water at the alternate
point of divereion under one of the two following alternatives:
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A. 1f the underground mine workings referenced in Paragraph
16 are not subject to significant amounte of seepage loss, ae
anticipated,; Applicant intende to divert only the historic
stream depletions assoclated with the said 20 shares. Under
this alternative, that amount of water historically diverted
but not consumed will be left in the stream. Applicant shall
be ontitled to divert a minimum of 10.4 acre feet per year. A
formula which may be vased to determine the total amount of
water which Applicant may divert including the 10.4 acre feet
minimum in any one year under this alternative is as follows:
0.70 times the number of Left Hand sharee owned by Applicant
times the amount of water actually diverted per share by the
Left Hand Ditch Company. 1f Applicant elects to use this
formula, he will have a duty to see that diversions under £ he
Left Hand Ditch Company system are weasured on & monthly
basis and reported to the Division Engineer for use in the
application of the formula. Since all diversions under this
alternative will be hiatoric stream depletions, Applicant may
wae, reuse, seccepsively use, or disposo of all such water Lo
extinction.

B. If the underground mine workings are subject to gignifi-
cant amounts of seepage loss, applicant intends to divert his
full pro rata share of diversions at the alternate point of
diversion. Any and all return flows from the milling opera-
tione will be adeguately treated, and all seepage and return
flows will return to Left Hand Creek. Under this alternative,
no more than 70% of the amount diverted shall be consumed by
Applicant.

18. The lands historically irrigated by said 20 shares will
no longer be irrigated by said shares. (See Exhibit Ba)

19. Applicant reserves the right to leasc any excess water
to the Left Hand Ditch Company or third parties until needed for
the subject mining operations. Said water will be made available
through the Left Hand Ditch Company's present pointa of diver-
slion.

20. Applicant will install a eontinuous recording measuring
device at the alternate peint of diverson and will provide neces-
sary access as reguired by the Left Hand Ditch Company and the
water officiale of the State.

21. Applicant will remain a shareholder in the Left Hand
nitch Company and pay all sharcholder assessmente on his 20
shares in the future.

23. Ko material injury to vested water rights will ceccur by
virtue of this change of water righta.
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23. The Application in this matter wae filed with the Water
1 ivimgio o, 1, purguant to O.R.B. ,37=92=302, on
AprElrf‘ '3 C'ﬁa Hifpdivision B R 2

24. sStatemente of Opposition were filed by the parties
listed in paragraph 3. As is apecified in C.R.B. § 37-92-
302(1)(c), the time for filing additional statements of opposi-
tion has expired,

25. The change of water right proposed by Applicant ls one
contemplated by law and if administered in accordance with this
decrea, will permit the diversion of the subject Left Hand Nitch
water at Applicant's alternate point of diversion for uses in
Applicant's mining and milling operations. The change of water
right will not injuriously affect the owner of or persons
entitled to upe water under a vested water right or decreed
conditional right. C.R.5. § 37-92-305.

26. The State Engineer and his agents may lawfully be
reguired to administer this change of water right in the matter
set forth herein.

HOW, THEREFORE, IT IS HERERY ORDERED, ADJUDGED AMND DECRERD:

27. The change of water right proposed by the Applicant im
approved.

28, FRach of the findings of fact and conclusione of law are
incorporated by reference herein and are to be congldered a part

of the decretal portion hereof as though set out in full.

29, The typa of uge of the water asgoclated with Applicant'sa
20 shares in the Left Hand Ditch Company shall be changed to
mining, milling, and all usea incidental thereto including
storage, in addition to the historic uses in the Left Hand Ditch
Company syatem.

30. The place of use of the watar associated with
hpplicant's 20 shares in the Left Hand Ditch Company shall be
thanged to Applicant's mining and milling operations located on
patented mining claims owned by Applicant in Sectione 6 and 7,
Township )1 Morth, Range 71 West, Section 31, Township 2 North,
Range 71 West, and Sectionm 1, 2, 12 and 13, Township 1 Rorth,
ﬁgﬂﬁa ?1fwaat; 6th P.M. in Boulder County, subject to paragraph
5 ereof .

31. The point of diversion of the water associated with
Applicant's 20 gharea in the Left Hand Ditch Company ghall
include an alternate polnt of diverslon located on the south bank
of Left Hand Cresk at point whance the Southeast corner of Bac-
tion 2, Township 1 Morth, Range 72 West, 6th P.M., hears § 34°
45" B, a distance of 1,590 feet, Boulder County.

2]
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32, Applicant shall be entitled to divert his pro rata share
of water at this altornate point of diversion at a maximum rate
of 50 g.p«f@. &nd only during the historic irrigation scason of
the Left Hapnd Diteh Company (April 1 to Octeber 31), Applicant
ghall be entitled to store this water in presently unused under=
ground mine workings owned by Applicant located in Section 12,
Township 1 Horth, fange 72 West, 6Gth P.M., Boulder County.

33, The consumptive use associated with Applicant's mining
and milling operations shall be calculated in accordance with
paragraph 12 of this decree.

34, The Applicant is entitled to divert water at the
alternate point of diversicn under one of the two following
alternatives:

fy If the underground mine workingsa referenced in Paragraph
16 are not subject to significant amounte of seepage loss,
ae anticipated, Applieant intende to divert only the
historic stream depletione aeecciated with the said 20
ghares., Under this alternative, that amount of water
historically diverted bul not consumed will be left in the
atream. Applicant shall be entitled to divert a minimum of
10.4 acre feet per yoar. A formula which may be used to
determine the total amount of water which Applicant may
divert imcluding the 0.4 acre feet minimum in any one year
under this alternative ig as follows: 0.T0 times the number
of Left Hand shares owned by Applicant times the amount of
water actually diverted per share by the Left Hand Ditch
Company. If Applicant elects to use this formula, he will
have a duty te see that diversions under the Left Hand Ditch
Company systen are measured on a monthly basis and reported
to the Division Engineer for use in the application of the
formula. Sinee all diversiona under thies alternative will
be historic stream depletions, Applicant may use, reuse,
gucceasively use, or dispose of all such water to
extinction.

B, If the undcrground mine workings are subject to signifi-
cant amounts of seepage loss, applicant intends to divert
his full pro rata share of diversions at the alternate point
of diversion. Any and all return flows from the mining and
willing operations will be adeguately treated, and all
seepage and return flows will return te Left Hand Creek.
Under this alternative, no more than 70% of the amount
diverted shall be consumed by Applicant.

35. The lands historically irrigated by said twenty shares
ghall no longer be irrigated by said ahares. (See Exhibit A.}

3G. Applicant ehall be entitled to lease any excess water Lo
the Left Hand Ritch Company or third parties until needed for the
gubject wining operations. Said water shall be made available
through the Left Hand Ditch Company present peintes of diversiona.

=7
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37, hApplicant shall install a continuous recording measuring
deviee at the alternate polnt of diversion and ahall provide
necessary access as required by the Left Hand Ditch Company and
the water officials of the State.

38, Applicant shall remain a shareholder in the Left Hand
nitch Company and pay all shareholder assemsments on his 20
ghares Iin the future.

39, This matter shall be subject to the continuing jurisdie-
tion of the court on the guestion of injury to vested water
rights of the Obdectors in thls matter for a period of three
yveara from the date of entry of this decree. If any Objector
wishes to invoke this eontinuing jurisdiction, maid Objector
shall file a petition with the court with notice to all other
parties alleging the specific grounds and extent of the injury
clajimed.,

Dated this 2nd day of October , 1985,

sff? :#ﬁtﬂﬂ¢ahr
ﬁ{/%ﬂs”. ansﬂg
Referes

Wate
Water Divigion Wa., 1

THE COURT DOTH FIND: HO PROTEST WAS FILED IN THIS MATTER.

THE FORRGOING RULING I8 CONFIRMED AND APPROVEDR, AND IS HERERY
MADE THE JUDGMENT AHD DECRER OF THI& COURT.

Dated: __

e
s o . : B
HOREFMRT A. AEHRMAN, WATER JUDGE
Water Divieion Mo. 1

Htate of Colerado
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APPROVED AS TO FORM AND SUBSTANCE:
VRANESH AND RAISCH

By f-! %«Mﬂw
Michael O, Shimmin (FOIB3Y
Paul J. Zilia (#12582)

P.O, Box B71
Boulder, 00O 80306
303/443-6151

ATTORNEYS FOR CLAIMANT

HUTOHINSON, BLACK, HILL & COOK

) v |
Ao
:Hyﬁ;% ¥ h,.ff;f; yerTs —

Clark 2. BPdwardms {(#11642)
1215 Spruce Btreet

P.0. Box 1170

Boulder, CO 80306
303/442-6514

ATTORNEYS FPOR LEFT HAND DITCH COMPANY

GRANT, BERMARD and LYONS

& ? ;n:?f:g/m\ﬁi
¥ .? hn (#6894 )

x 9
Longmont , C0  B050)
303/571-5506 (Denwver)
303/776-9%00 (Longmont )

ATTORNEYSE FOR ST. VRAIN
AND LEFT HAKD WATER
CONSERVARCY DISTRICT
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..;.. by 20 Left Hand Shares®
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APPROVED AE TO FORM AND SUBSTAROE:
VRANESH AND RAIRCH

2} E}%«A;
Pﬁ[.—_:ﬁ, i o shinmin "TFSTATT

Faul J. Eilia (#12587)
P.0O. Bax AT1

Boulder, 00 S0306
103/443-8151

ATTORKEYS FOR CIATMANT

HUTCHIMEOH, RALACK, HILL & OO0

Clark @, FBdwardas {illEd!}
1215 Rpruce SErast

F.0O. Rox 1170

Boulder, Co &0306
I0AS442-6514

ATTORMEYS FOR LEFT HAND DITCH COMPANY

-
Hark A. Steen

OREANT, BERMARD and LYORS

113 £ﬂ'55ﬂ

hn [ $EA94)
Ps I’In:‘x:l.' E'J'

Laarn E, 3O BOS0L
IS ETL=8506 (Denver )
303/776-9200 (Longmont)

ATTORNEYS POR &T. VREATN
ARD LEFT HAND WATER
COMNEERVARTY DISTRICT
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