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041, that the source of the water discharging from the Roadside Mine by way of the collection 
system was groundwater inflow to the mine that is not directly related to Cottonwood and 
Rapid Creeks. 

8. Subsequently on November 15, 2019, Snowcap Coal Company, Inc.
("Snowcap") received a letter from the Engineers concerning a complaint from Rudolph 
Fontanari ("Fontanari") to the Engineers that the Roadside Mine is causing undecreed out-of­
priority stream depletions to Rapid Creek to the injury of Fontanari's decreed surface water 
rights (the "SEO Letter"). The Engineers further determined that because the Roadside Mine 
is no longer operating, the Roadside Mine Dewatering System No. l is therefore no longer 
being used for decreed purposes, notwithstanding its continued collection of water and delivery 
of water from the mine to the Colorado River. 

9. In response to the SEO Letter, Snowcap engaged hydrogeologists and water
resource engineers with BBA Water Consultants, Inc. ("BBA") who investigated whether the 
underground mine workings were or potentially could have an impact on groundwater 
movement and on surface water supplies in the Rapid Creek Drainage. The conclusion of those 
investigations, completed in May of 2020, was that the Roadside Mine likely influenced 
groundwater movement and that the depletion to Rapid and Cottonwood Creeks from the 
Roadside Mine is approximately thirty-two percent (32%) of the mine discharge, or 38.1 
gallons per minute on average. Further BBA specifically concluded that approximately four 
percent (4%) of mine discharge (less than 4.8 gallons per minute on average) is a potential 
depletion to Rapid Creek above the Martin-Crawford Ditch, owned by Fontanari. 

10. The Engineers acknowledge that it is Snowcap's position that prior to
completing the BBA analysis, Snowcap had not previously been presented evidence that the 
Roadside Mine may be impacting surface water availability in either Rapid or Cottonwood 
Creeks. Upon so learning, Snowcap initiated efforts to identify and develop/acquire 
replacement supplies to address any depletions to Rapid and Cottonwood Creeks. The 
Roadside Mine and its associated dewatering system constitute a well under Colorado law. See 
Three Bells Ranch Associates v. Cache la Poudre Water Users Ass'n, 758 P.2d 164 (Colo. 
1988); Zigan Sand & Gravel, Inc. v .. Cache la Poudre Water Users Ass 'n., 758 P.2d 175 (Colo. 
1988); and C.R.S. § 3 7-90-103(21 ). Because the Roadside Mine is a well, Snow cap is required 
by the Act to apply for a well permit from the State Engineer. Neither Snowcap, nor its 
predecessors in interest, have obtained a well permit for the Roadside Mine for such current 
uses in compliance with the Act. 

11. A well permit cannot be issued, however, if the water rights of others will be
materially injured. C.R.S. § 37-90-137(1). Because Rapid and Cottonwood Creeks are already 
over-appropriated during certain times of the year, an augmentation plan must be adjudicated 
to remedy any injury caused to senior water rights. C.R.S. §§ 37-90-137(2). Until an 
augmentation plan can be adjudicated, a Substitute Water Supply Plan pursuant to section 37-
92-308, C.R.S., ("SWSP") may be implemented by Snowcap to address injurious depletions.
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the following: acts of government, strikes, acts of terrorism/sabotage, war, fire, 
hurricanes, snowstorms, floods, and natural disasters. If performance cannot be 
performed because of an occurrence described in this paragraph 20(j), then Snowcap's 
deadlines under this paragraph 20 shall be extended for so long as the conditions created 
by the act of God or other instances of Force Majeure, interfere with or reasonably 
preclude satisfaction of the condition. In such a case, Snowcap will coordinate with the 
Engineers on acceptable deadlines. 

PENALTY FOR VIOLATION OF CONSENT ORDER AND DEFERRED CIVIL 

PENALTY FOR ADMINISTRATIVE ORDER 

21. The Engineers may assess civil penalties ofup to Five Hundred Dollars ($500)
per day, in their discretion, as a stipulated penalty amount against Snowcap for failure to satisfy 
one or more compliance requirement set forth in paragraph 20, above in the absence of any 
written authorization for extension or agreement for modification of the compliance 
requirement by the Engineers. For example, if Snowcap fails to submit proposed plans for 
reservoir construction/rehabilitation by January 17, 2022, and instead submits the required 
plans on January 22, then the Engineers may assess five days of violation and a Two Thousand 
Five Hundred Dollars ($2,500) penalty. Except as provided under paragraph 32 below, 
Snowcap will not contest or appeal imposition of such civil penalties that are consistent with 
this Consent Order. Further, should the deadlines be missed, or Snowcap otherwise violates 
this Consent Order, the Engineers reserve the right to proceed with a complaint to enforce this 
Consent Order and the Engineers may seek imposition of civil penalties from the Water Court 
under section 37-92-503, C.R.S., for any and all violations dating back to and inclusive of the 
date of this this Consent Order and going forward, and for penalties up to the amount provided 
by statute. The Engineers may also request injunctive relief and the costs of any such 
enforcement proceedings, including the Engineers' reasonable attorney fees, or seek other 
relief under the Administrative Order as provided in paragraphs 22 and 26 below, should 
Snowcap fail to comply with this Consent Order. The parties further agree to a deferred civil 
penalty of FIFTY FIVE THOUSAND DOLLARS ($55,000) payable to the State Treasurer 
pursuant to C.R.S. § 37-92-503 for Snowcap's failure to fully comply with the Administrative 
Order issued pursuant to C.R.S. § 37-92-503. The parties agree this deferred civil penalty will 
be automatically imposed against Snowcap upon a unappealable final finding that Snowcap 
has failed to comply with the terms of this Consent Order, after completion of any appeal 
permitted by paragraph 32 below. It will be waived upon the Engineers' written acceptance of 
Snowcap's completion of all compliance requirements of this Consent Order set forth in 
paragraph 20 above. This deferred civil penalty is directed specifically to the Administrative 
Order and is not to be considered in the nature of liquidated damages and does not foreclose 
the Engineers' ability to seek additional penalties as permitted by this paragraph 21 if Snowcap 
fails to comply with the Consent Order. 
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FOR SNOWCAP COAL COMPANY: 

----

;JqvJu�11 �' ?,02, z. 
Date 

FOR THE STATE ENGINEER AND THE DMSION ENGINEER FOR WATER DIVISION 
N0.5: 

James Heath 
Division Engineer, Water Division 5 

Approved as to form: 

Christopher R. Stork #4 7555* 
Assistant Attorney General 
Water Resources/Conservation Units 
Natural Resources & Environment Section 

Ralph L. Carr Colorado Judicial Center 
1300 Broadway, 7th Floor 
Denver, Colorado 80203 
Telephone: (720) 508-6311 

*Counsel of Record
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