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QUITCLAIM DEED NB00697599 DR 1076 1731
(Right-of-Way)

THIS QUITCLAIM DEED AND BILL OF SALE (“Deed™) is made as of the 8th day
of May, 2008 by and between TRINIDAD RAILWAY HOLDING, LLC, a Colorado limited
liability company, and TRINIDAD RAILWAY, INC., a Montana corporation, both of whose
address is 4422 Bryan Station Road, Lexington, Kentucky 40516 (“Grantors™), and NEW ELK
COAL COMPANY LLC, a Kansas limited liability company, with an address at 122 West First
Street, Trinidad, Colorado 81082 (“Grantee™).

WITNESSETH, That:

WHEREAS, in that ceriain Trustee’s Deed recorded on January 11, 1993 in Book 892 at
Page 428 of the Las Animas County records, a copy of which is attached hereto as Exhibit A,
William J. Westermark, the Trustes of the Chapter 11 bankmuptey estate of The Colorado &
Wyoming Railway Company, conveyed to Trinidad Railway, Inc. all of the right, title and
imterest of The Colorado & Wyoming Railway Company in the surface of certzin real property
and inlerests in Las Animas County, Colorado (the “Trinidad Railway Property™); and

WHEREAS, Trinidad Railway, Inc. subsequently conveyed to third parties portions of
the Trinidad Railway Property, as more specifically described on Exhibit B attached herelo; and

WHEREAS, Trinidad Railway Holding, LLC may have succeeded to some or ail of the
rights of Trinidad Railway, Inc.

NOW, THEREFORE, Grantors, for and in copsideration of the sum of Ten Dollars
($10.00) and other good and valuabie consideration, the teceipt and sufficiency of which are
hereby acknowledged, have remised, released, granted, conveyed and QUITCLAIMED, and by
these presents do remise, release, grant, convey and QUITCLAIM unto Grantes, its successors
and assigns forever, all of Grantors’ right, title, interest, ¢laim and demand in and to the Trinidad
Railway Propenty, excluding the portions thereof described in Exhibit B.

TO HAVE AND TO HOLD the same, together with all and singular the appurtenances
and privileges thereunto belonging, or in or in anywise thereunto appertaining, to the use and
benefit of Grantes, its successors and assigns, forever,

Grantors represent and warrant to Grantee, its successors and assigns, that the Trinidad
Railway Property conveyed herein is free and clear of all mortgages and liens securing monetary
obligations, except as otherwise provided in that certain Asset Purchase Agreement of gven date
herewith by and among Grantors and certain other companies as Sellers, and Grantee as Buyer.
Grantors make no other representations or warranties, either express or implied, with respect to
title to the Trinidad Railway Property.



Instrusent Book Pay.
00800597599 OR 1076 1732

TRINIDAD RAILWAY, INC,

AW

Bruce Addington
President
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STATE OF KENTUCKY )

) ss.
COUNTY or;hL&L&._ )

The foregoing instrument was acknowledged h@fmmﬁsﬁd&y of ,
2008 by Bruce Addington, as President of Trinidad Railway Holding, LLC, a Colotado Limited
liability company.

My commission expires:

_ The foregoing instrument was acknowledged before m&thisg'iday of_ié y!
2008 by Bruce Addington, as President of Trinidad Railway, Ine., a Montana ¢orporation.

WITNESS my hand and official seal,

“My commission expires:

Notary Public
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Recorded ac 3:40 P.M. Jan, 11,1943
Kec. 2598957 recerder: Beraard . Gonzales

TRUSTEE'S DEED

+  For the sum of TEN DOLLARS and other vaiuabie considerazion WILLIAM J.
WESMMM“WW.WWE@T!MWMbM:CBﬂ%
Apponﬂnemu!Chapterﬁ TmsteedaladDecaﬁa&ﬁ&)andwcepﬁed Decemicsr
4, 19mn!hsbai'tknptcytzserefarencedbeicw a certified copy of which is attached
hereto as Exhibkt 8) of the Chapter 11 bankeuptcy estate of The Colorado & Wyoming

‘Railway Company {Bankruptcy No. SOB-B730, Urdted States Bankruptcy Court for the

District of Utah), as Grandor, for and on behalf of the above-referenced Debior's
bankruptcy estate, conveys lo TRINIDAD AAILWAY, INC., a Mantana corporation,
whose address is 16 East Granite, Butte, Montzra 59701, as Grantee, its successor
and assigns, forever, a right, tite and interest of Granlor, the above-referenced
Dettor and the Dabtor's bankrupacy estate in and {o the surlace only of all real
pi:openy and interests in real property located in the Courty of Las Arimas, State of
Colorado and described in the rscorded deeds and other instrumertts bsted in Exhioit
A, altached hereto and incorporated herein by this reference, together with the surface
only of any other real property in Las Arimas County, Colorado used irr connection
with or in any way relating to the faciities, improvements or operetion of the Southern
Divisiors of The Cotoradp & Wyoming Railway Company and all fitures located
thereon {the "Property”). ~

Grantor expressly excepts frem this conveyance 27d seserves umo Grantor. his

successors and assigns, all interest in oil. gas, conl and ather minerals presently

- owned by Grantor in, on and under the Propesty.

8- .. 428
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EXHIRIT D
TO
TRUSTEE'S DEED

PERMITTED LIENS

i 1. License for Blsccric Power Transmissicn Line dated June
16, 1917 and recorded on gJuns 27, 1817 in Book 220 ar pa_:g 1::.
from The l'_'claradg & Wyoming‘itﬂilwa.y Company [*C&W®) to The Trinidac
Electric Transmission, Railway and Gas Company. Saigd 1licenge
tezminates automatically upon failure to operate saia line for a
pericd of twelve months, and after June 16, 1918 ig rerminanble by
the grantor upon six months written notice,

2. License for Blectric Pawer Transmission Line dateg April
28, 1941 and recorded September 24, 1941 in Book 48§ ar page 2035,
from CaW to The Trinidad Blectric Transmissicnm, Raiiway and Gas
s - Said license terminates automatically upon failure to
cperate said line for a periad of twelve conmecutive months, and
after April 27, 13%1 is terminable by the grantor upon six months
written notice.,

3, License Agreement dated September 30, 1976 ard recorded
April 23, 1877 ia Book 730 ar Dage 204, from Ca&® to The Valdeg
Water Users Association, Inc.

4. Grant of Flowage Easemeat dated January 30, 197¢ aad
recorded December 17, 1983 in Book 8358 at page 382 from CaW ro the
Unired States of America.

5 License for Blectric Power Transmissica Line dated June
1, 13989 and recorded June 13, 1989 in Becoa 867 at page 383, from
C&W to Arkansas River Power Authority, a Political Subdivision of
Che State of Colorado. Said license terminates autcmatically uporn
the failure to operate zzid line for a period of twelve consecut® /e
monchs, and after June 1, 2039 is terminable by the gzantor uvpen
Six months written notice.

6. Licensz Agreenent dared May 16, 1989 Dbetween CxW ar
Louis M. Sanchez {Private Road Crossing).

7. License Rgreement daced April 27, 1989 between C&W and R
£. Sandlin {Privarte Road Crossinug).

9. License Agreemeni dated February 19, 1987 between C&W and
Jos P. Montoya {Frivate Read Crossing;.
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' misDaedisaxprwslymademdaccep!edwsuantlomemrmSManOrder
entered on Decamber 4, 1992, in the above-referenced barkruptcy case (the “Order,”
a tertified copy of which is attached hereto as Exhibit C). Pursuant 1o the Order, the
tsimotwhichareirmpommdhemmby referenca, Grantor conveys good title to the
Property, free and clear of afl ligns, encumarances, claims, sacurity interests, real and
personal propenty taxes, obligaiions and other irierests, gxcept those sef forth cn
Exhibit D hersto (which lists the same "Permitted Liens® as contsined in Exhibit “M" of
iﬁfa Asset Purchase Agreement dated October 27, 1992 by and betwesen Grantee and
The Colorado & Wyorming Raiiway Company (by and through Grantar)), Except as
expressly provided in the Order, Grantor canveys the Property as is, with no
representations or warranties of any kind whatsosver, either express or implisd, as to
the Property including, but not limited to, warranties as ta the condition of titte or as 10
the fitness of the Property for any intended use.

Assignar agrees 10 give Granles 1o exscute such other desds and cther
instruments, and to take such cther actions, 2s may reascnably be requested by
Graniee 10 vest and confirm fitle to the Praperty in Grantee.

This Deed shall be governad by and construed under the laws of the State of

Caolorado.
WITNESS the hand of said Grantor. this __'day of December. 1932

. - -

VLLIAM 3 WESTRARK, Trosiae o the
Chapter 11 Bankrupicy Estate of The
Colorado & Wyoming Bafiway Company

2
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STATEOF /7. /%% r )
TV AAE - ) ss.
COUNTYOF _/ia: 0 )
Onthe & dayol /. ,.. , , 1992, persanally appearad before me

Wiliam J. Westmark, who being By me duly sworn did say that he is the Chapter 11
Berkruptey Trustee for The Coloraco & Wyoming Railway Company, and that the
foregoing Trustee's Deed was signed on behalf cf the bankruptcy estate of The
Colorado & Wyoming Raiiway Campany by authorty of the power vested unto him by
the United States Bankruptzy Court for the District of Utah and that the foregoing
Trustee's Deed was signed by Wiliam J. Westmark as the Bankruptey Trustee of the
benkruptey sstate of The Celorada & Wyoming Raliway Company, in his official
capacity as Trustee of the bankruptey estate of The Colorado & Wyoming Railway
Compeny and that he did so by virtue of the power vested in him as such Trustes,

Witness mw hand and official seat.

My commission explres: —, i . /v

il gy i Eevid
Notary Public
Residing at: 5 7 < < '=% . ¢

£ PRrSL |




EXHIBIT A

TO
TRUSTEE'S DEED

This deed covers afl land in Las Animas County, Celorado which is included In or covered by the ins
listed betow. which land descriptions are incarporated herein by this reference. This deed is not limited to |
described in this Exhibit A, but is intended fo cover the entire interest of the Trustee and The Colorado & W
Railway Campany in (1} any instrumert listed below even if such interast relates 1o land not described hersi
(2) any land in Las Animas Gounty, Colorade used in connection with or in any way relating to the facilties,
impravements or operation of the Southern Division of The Colorzdo and Wyoming Railway Compary,

All references to Bock end Page numbers fisted in this Exhibit A refer 1c the official real property recg
Animas County, Celorade. References to parce! numbers and instrument names are intended to be descrip
and shall not be deemed to limit or otherwise diminish the interests being conveyed herein.

ACOUISTIION TOWNSHIP.

PARCEL # GRANTCGH INSTRUMENT  DATE SECTION RANGFE BOOK PAGE
H LUCHETTA, FRANK W. DEED 04-20.01 23 T33S-RE4W 109435
% LUCHETTA, FRANK W. DEED 05-13-03 23 T33IS-REAW 121782
2 MARTINEZ, ROSENDO W. DEED 03-25.09 2z TRSReAW 111-361
3 TRUALLO. ALBINO W. DEED 93-05-0% 22 T335-Re4W 111339
4 LOPEZ JUANA M. W. DEED 63-08-01 22 T33S-Re4wW 111340
5 VIGIL, LEGNORA Ww. DEED 03-16-81 22 TIISREAW  111-363
[ CUCCIA. ANTOMNIA W. DEED 0-1802 22 T335-RE4W 113-272
[ HEIAS - FILLIPO CRAPQ JUDG TIST CO 01-16-02 2z TIISREAW 112-399
6 CUCCIA, NICOLA - GUARDIAN JC.D. 01-15-02 2z TasS-Reaw 112388
4 RUVALO. ANDREA W. DEED 02-2501 22 TIISRE4W  111-309
] VALENTE, VINGENZA W. DEED 02-2541 22 133S-REaw 109282
8% PETRAUIA, CIRO - GUARDIAN v & D 02-23-03 22 TIISREAW  116-569
9 CUILLA, LGt W. DEED 022501 2z TaIS-R64AW 111307
10 PETRALA, CIRC W. DEED 02-25-01 22 T335-R648 111-308
10% RUVOLO, ANDREA, ET AL W. DEED 052802 22 TIBSREAW 177

" VIGIL. FRANGISCO W. DFED 03-26-01 27 T3ISREIW  111-368
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PARCEL # GRANTOR

3233
33%
35A
J5B
I5%
36
36
e
38k

38
40

E

T
-

Rk R

MADRID, ANDRES & SANCHEZ. JR.
MADRID, ANDRES

PASINI, MICHOLAS

PAGINI, NICHOLAS

PATRICK, ANTONIO J.

MADRID. ANICETO

ATENCIO, LEONORA MADRID
CUYLER. CORNELIUS C., ET AL
[RIGHT OF POSSESSION]

MARES, AMBROCIO

ARSONO, LIS

BUENG, ANTONIO JOSE
GIRON, ALCARIO. ET AL
VIGIL. SEARAFIN M.
HOLLOWAY, H.K

COLO. FUEL & iRON GC.

DE MARTIN. PABLITA SALAZAR E7 AL
CHAVEZ, JESUS M
RASMUSSEN, KAREN
CAMPQS. MARIA AGULA VIGIL
MONTOYA, SANTIAGC

{RIGHT OF POSSESSION]
TLLEY, THOMAS

HERRERA. APOLONIO
ESPINOZA, J. RAFAEL
BARELA, CASIMERQ & MELITON
OUINTANA, JUAN 3.
KHEEGER, ARMINTA
TALALLO, IGNACIO
TRUHLLO. IGNACIO, ET AL
COLO. FUEL & IROM CC.

ACQINSITION
INSTRUMENT DATE SECTION
Q.C. DEED 10-22-00 35
w. DEED 02-27405 35
Q.C. DEED 113500 3
Q.C. DEED D2-1892 35
Q.. OEED 0B-02-04 35
Q.C. DEED 11-24-00 a5
Q.C. DEED 111508 35
Q.C. OEED 19-2500 34,35
34
23
Q.C. DEED 12-1300 34
Q.C. DEED 11-12-00 34
Q.C. BEED 110950 34
Q.C. DEED 11-12006 34
Q.C. DEED 10-23-00 34
Q.C. DEEG 10-36-00 33.34
33,34
W. DEED 01-25-07 33
a.C. BEED 11-26-00 33
Q.C. DEED 11-26.00 3z
Q.C. DEED 112600 a3
QC, DEED 11-2500 32
32,33
Q.C. DEED 11-14-00 kel
Q.C. DEED 11-26-00 32
Q.C. DEED 11-26-00 a2
Q.C. DEED 111500 31,22
QC. DEED 11-26-00 3
W. DEED 470607 31
Q.C. DEED 11-14-00 21
W. DEED 08-21-01 a1
W. DEED 12-1602 31

EXHIBIT A - PAGE 3

BaQK-F

108-147
134-69

101-524
113-285
131129
101637
101-525
w1513

110-61
11640
101512
‘1029
169-145
110-24

109257
11043
101-541
116-49
10%-543

101522
101-542
110-47

104-525
151-543
147-309
m-523
113-278
117456
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ACQIASITION Tm-

PARCEL 2 GRANTCE INSTRUMENT DATE SECTION RANGE BOOK-|
72 MARTINEZ. JUANA C. W. DEED 01-13-01 21,32 TaISREEW 111226
35 TI3S-Re7TW
3 MAFRTINEZ, SANTIAGO Q.C. DEED 411001 a1 TI3W-REEW 110-78
74 CORDOVA. MK, ET AL w. 01-05-01 3 T33W-Rebw 11-228
75 DORN, GEORGE Q.C. DEED 011001 B T33S-AETW 11078
75 DORN. GEORGE Q.C. DEED 10-23-01 k) T33S-R5°W 110-181
76 WOOD. RICHARD C. W. DEED 06-02-02 k. T33S-R57W 116-297
- VELTRI. DAN & MRS. FRANK EASEMENY 04-20-56 B T335-RESW T02-282
SECRETARY OF THE ARMY EASEMENT?  02:06-76 27 T33S5-AB4W 802-990
CFa&t STEEL CORPORATION W. DEED 12:12-83 1§27-30  T33S-RE7W 82995
21,24 Ta3S-Reaw"
- DORN. GEORGE Q.C. DEED 10.13-51 38 T335-RETW 112177
M CHACON, ANNIE W. DEED 02205 35 T33S-RETW §75-251
2MF LAS ANIMAS COUNTY *VACATION 030151 36 I33G-BETW 575223
IMF McANINCH. CLORINDA P. W. DEED 02-20-51 35 T335-RETW £75-250

i &mn.mmmmmmcru&w&mmmmneedﬁedamm 1873 and recorde;
1973 in Book 746 at page 533.

= Emﬂ.&memmmmﬁﬂ&ﬂ%nmﬁmm&ﬂmh&&dﬂeﬂknmﬂ& 1973 and recorder
1973 in Book 745 at page 533.

* Easement {or constricton, operalion and mairterance of a racic tower and access road oo Trinidad Lake, Golorad

) Aboiuiﬁespmﬂmrso(ﬁabim&Miarﬁa&am:MaxwaﬂUdem:ﬂ)whiﬁ;ifsmwyajhmdancewﬁhP
establishes by the General Land Ofiice. wouid be part of Township 33 Sowth, i Ranges 57 & 68 West.

o Except any poftien convayed 1o George Dom In Guitciaim Deed dated October 18, 1907 and recorded October 23
21 page 175. Given p 1< Agr dated September 28, 1901 b George Dom and The Colorado & Wyoming &

2 MF refers 1o the Middie Fork Exlensionofmgsm-emﬂivisim of The Colorada & Wyoming Raifway.
EXHIBIT A - PAGE 5



Also, the foliowing:

Proposed Industrial Property at Jansen
Station Grounds and Yards at Jansen
Station Grounds at Segundo Yard

. Station Grounds at Segundo Depot

; Station Grounds at Engine House

10.5 acres
10.0 acres
8.5 acres
20 acres
5.0 acres



ACOUASITION TOWNSHIP-

PARCEL : GRANTOR INSTRUMENT DATE SECTION RANGE BOOK:
AMF ARGUELLC, RJANITA G, W. DEED 02-20-51 35 TIISRE?W 575241
SMF LAS ANIMAS COUNTY EASEMENT 034151 35 TRSREIW 57152
SMF GRIEGO. AMADEQ & GEORGE w. DEED 02-20-51 as TRSREIW 57524
TME LAS ANIMAS COUNTY VACATION o3-01-51 35 TRSREIW  575.22;
BMF GRIEGO, AMADEOD & GEORGE W. DEED B2-20-51 35 T3ISRETW 575241
OMF GRIEGO, AMADED & BEDRGE W, DEED 022051 35 TIBSRETW  575.24¢
10MF TRINIDAD, (ITY OF Q.C. DEED 04-09-51 as TIISRSTW  5765-74

11M4F CORDOVA, MARTHA, ET AL W. DEED 02-21-51 35 TRSAETW  575-241
128F LAS ANIMAS COUNTY EASEMENT  ¢03p1-51 35 TISHETW 575273
13ME CORDOVA, MARTHA, ET AL W. DEED 02-23.51 a5 TRS-RETW  575-241
14ME LAS ANIFIAS COUNTY VACATION 03-01-51 35 INSAGTW  ST522
15MF GONZALES, JOSE & CLEOFER W. DEED 120750 35 TRSRETW 575238
160MF LAS ANIMAS COUNTY VACATION 03-01-51 s THS-RETW 575223
1TMF TORRES, MANUEL & MERCEDES w. DEED 02-2053 5 TREAETW  575.235
1BMF GOMEZ, LEANDRO & RUEBEN W. DEED 02-20-51 =1 LCISREDN 5752k
19MF VELASQUEZ, LEANDRO W. DEED 02-20-51 a5 TASREW 575231
20MF MNAREZ JOE w. DEED 02- 2051 s TRSRETW  575.228
22MF VIGIL, MARCUS W. DEED B84-54-51 a5 T3ISRAETW  §76.251
23MF VIGI, MARGLIS W, DEED 040454 25 TIIS-RETW 576251
- JAMES, ROSA W. DEED 012657 24 TRSRGEW 6324150
- QUINTANA, JUAN F W. DEED 91-25.01 EL T338-RE6W 193.250
- COLORADO FUEL & IRON COMPANY  W. DEED 12-1002 2528 TIS-RO6W 117454

** Except any porion conveyed to Lg wro Velasquez in apparently unrecorded Quitclaim Desd dated May 5. 1964 ¢
idlovﬁnglnmhusﬂr&nasww: Theeaslha!ldi.oltﬂ&ockn.hMrs.J.U.Vlgi‘sMMslunandFi&sww?dBfoc
11 hnhe?moiannchMm,mmMymhadﬁeaudewt
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EXNIBIT B 70 }
TRUSTEE'S DEED 892 kud3p
:Av‘i,d D, Bir:iyunitud States Trustes - . i
. JOHN STRA Assistant United States Trusy -
Boston Building, Suite 100 &% Truftes ¢ L e

#9 Exchange Place

Salt Lake City, Utah 84131 =
Telsphone: (801) 524-5734 =
cwappt ' . g-.
- g
IN THE UNITED STATES BANKRUPTCY COURT i
FOR THE DISTRICT OF UTAR L
CENTRAL DIVISION :
) i )
IN RE: ) JOINTLY ADMINISTERED
) UMDER CASE NG. 508~06721
CF&I FABRICATORS OF UTAN, ) {
INC., et al., ) Chapter 11
}
Dabtors. 1
)
{The Colorado & Wyoming ) Casa No. 908-06730
Railway Company) )

APPOINTMENT OF CHAPTER 11 TRUSTEE

Pursuant te 11 U.5.C. Section 1163, the United States
Trustee, through the undersigned Aasistant U.5. Trustee,
submits the following:

1. This Chapter 11 proceeding was conmenced by the
filing of a Voluntary Chaptar 11 Bankruptey Petition on
November 7, 1990.

2. The Debtor’s petition wvas filed pursuant to
Subchapter IV of Chapter 11 which pertains to ths commencenant
¢f recrganizstion proceedings by debtors engaged in the

business of operating railroads., The Debtor herein operates a

rajlroad line in the psoaimity of Pueblo, Colorado.

ass
745
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3. Pursuant to 11 y.s.C § 1183, the United Stutes
Truates shall appoint a tyrustee in a tailroad reorjanization
Proceeding from a liat of fiva (5) disinterested and qualified
persons provided to the U.5. trustee by the Secretary of
! Traansportatiaen.
i 4. The Court entirsq an Ordar authorizing the Debtor to
continue in the operation of its rallroad business umtil such

——

time 23 the U.S5. Trustee submitted its appointmsnt of a
trustee herein.

5. Oun November 29, 1890, the U.5. Trustes Teceived a
list of five (5) disintarestsd and qualifisd perasons willing
to serve as trustee herein from the U.S. Departnsnt of
Transportation as contemplated by 11 U.S.C. § 1153 and the
c;urt's Order of October 10, 1990.

6. Among the trustae candidates included in the list
provided by the U.S. Department of Transportation was William
J. Westmark of Loveland, Colorado. Mr. Westmark's mailing
address and telephone number is as follows:

William J. Westmark

1681 South Estrella Avsnus

Loveland, Colorado 80537

(303) 683-5392
Attached hereto, marked aa Exhibit "A", and ircorporated by
reference herein is a copy of Mr. Westmark's curreat resvae.

7. The U.S. Trustee haa interviewved 211 cof the trustes
candidates whose names were provided by the U.S. Department of
Transportation, including Mr. Westmark, at graat iength. Nr.

Westmark, due to his vast experience in the railroad induatry
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and current involvement as truatee in a railroad reorganiza-
tion currently pending in the Southern District of Iowa and am
& court sppainted consultant to a trustee in a railrosd
reorganization cuzrrently pending in Indiana, ia qualified to
38IVe as trustee harein. Farthermore, Mr. Westmark haz
indicated to the undersigned that he has no connection to t“he
Dabtor or cresditors concarned herein, that he inx 2

"diminterested’ person as defined by 11 U.5.C. § 109(13), and

that if appninted he will serve as trustee herein and will

perform the duties imposed upon a trustee as set farth in 1%
C.S.C. § 1105.
8. The United Statea Trustee hersby appoints William J.

Westmark of Loveland, Colorade, as trustee herein pursuant to

the provisions of 11 y.S.C. §5 1163 and 1106. Such
appointment is provisionally made at this time subject to Nr.
Westmazrk’'s successful completion of a background check znd
clearance and procurement of an initial surety bond in the

amount of $100,000 to be filed with thes Court in favor cf ths

United States.
¢
DATED this _ 2T day of December, 1990,

DAVID B. BIRD
United 3States Trustee

s L
., ok
JORA STRALEY -
Assiztant United Statass Toustes

—_— .
———.__._____________"——-———--._____________-____-__
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[The Remume of William J. Westmark has been
intentionally owmitted from this copy of
Exhibit B to Trustee’s Deed.)
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DAVID D. BIRD, United States Trusgee ° /¢ )

K. JOHN STRALLY, Assistant Uni:eﬂhtes Trustes (®4153)
Bostoa Building, Suite 100 8y 7 -

#¢ Exchange Place 7:?;:; cs
Salt Lake City, Utah 84111 TEE—
Telephone: (B801) 524-5734

cwappt
IN THE UNITED STATES BANKREUPTCY COURT
FOR THE DISTRICT OF UTAH
CENTRAL DIVISION
- ?
iN RE: ) CASE NO. 90B-0E730
)
THE COLCRADO & WYOMING 3} CHAPTER 11
RAILWAY COMP- .- ? -
) C70a- 00727 )
)
Debtor. }
]
ACCEPTANCE

I accept the appointwment as the Chapter 1l trustes in the
above-captioned case and will abide by the applicable
provisions of the Bankruptcy Codas and Orders of this Court.

DATED this _4#£ gay of Decenber. 1990.

WILLIAM J, SIMARX, Truastee
1681 South Estrella Avenue
Loveland, Colorado 80537
{303) 663-659)

i /;_;1'.;.,;

= DAY DU

o _h';.-._l'{er:; ¥
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IN THE UNITED sTAvTs BANXRUPECY
FOR THE DISTRICT OF UTAN
CEPTRAL DIVISION

In res

CPLI FAMAICATORG OF UTAN, I%C.,

et al.,

JOLNTLY AUMINI $TERED CANES
{Bankruptsy No. 903-06721 )

e T

Debtors.

COLOAALO & WYOMING RATLWAY

COMPANY,

Debtorz, (Cass ¥o. %03-6730)

o e e s e

1)

2)

3}

L]

ORDER GRANTING TRUSTER' 3 NOTION:

HOTION (10/30/92) POR AN ORDER AUTHORI ZING BaLE OF
CERTAIH ASSETS OF THE SCUTHERN DIVISION OF THZ COLORADG
& WIOMING RA:.LWAY COMPANY FREE AND CLEAR OF ALL LIENS AND
IRTERESTS, EJNCEPT THOBZ SET FORTH ON EXHIBIT "} OF THE
ASSET PURCHASE AGREEHENT; AND

HOTION (10/30/92) FOR AN ORDER AUTHORI ZING THE ASSUMPTION
AND ASSIGNMENT OF ALL CONTBACTS LISTED OR EXHIBIT *G* o2
THE ASSET PURCHASEZ AGREEMENT; AND

MOTION (10/30/92) POR AN ORDER AUTHORI ZING THE REJECTION
OF COAL TRANSPORTATION AGREEMENT WITH BASIN REEQURCES,
INC.; AMND

MOTION (10/30/92) FOR AN ORDER APPROVING CONPROMISE OF

CIAINS OF BASIK RISOURCES, INC, AGAINST THE COLORADO &
WYOMING RAILWAY CONFANY, CF&I FABRICATORS OF UTAR, INC.,

AND CFRI's SUBSIDIARIES 15t

The following Motions ¢f the Chapter 1)1 Railrgad Trustea,

i}

Motinon (10/30/92) for an Order Authorizing BSale of

Certain Assets of the Southern Division of tha Colorxado
& Wyoming Railway Company Free and Clear of all Liens and

Interests, Except those met forth on Exhibit *M" 3£ the

Asset Puzrchase Agreement: and

X
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2) Motlon (10/30/92) for an Oxdazr Authorizing the Asmumption
and Assignment of all Contracts Listed on Exhibit =G~ pf
the Asset Purchasas Agresment; angd

3} Kotion {10/30/92) for sa Order Authorizing the Rejection
of Coal Transportation Agreement with Basin Resources,
Inc.; and

1) Motion (10/30/92) for an Orderxr Appxoving Compromise of
Claima of Basin lesowrces, Inc, Againmt the Colorado &
Wyoming Railwny Company, CPRI Pabricators gf Otah, Inc,,
284 CTEI'as Subsidiaries,

were filed with the Court on October 36, 1992 and the Botice of
Hearing therecn was filed with the Court on October 30, 1992, The
hearing on the Motion waa scheduled and held on December 1, 1532 et
the hour of 3:00 p.;m. before the Honorable Judith A. Boulden, Judgs
of the VUnited States Bankruptcy Court.

At the hearing Paul James Toscane of Cohns, Rappaport ¥ Segal
and Byron D. Olgen, Felhaber, Laracn, Fenlon & Vogt appsazed on
behalf of the Chapter 11 Trustee, Willjams J. Westmark Davis
& Connoxr of Holland and Hart Mn behalf of Entachk and
Trinidad Railway, Inc. and Rodney 2 Parker of Snow, Christansen &
Martineau appeared as attorpey for the United Transportarion Union.
Other appearances, if any, weres made on the record,

The Court considered the obisction of the United

Transpertation Union, together with the svidence of witnesses, the

Bovemdar ), MW

Osder.., Page 2 7 8
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Tepreaantations and arguments of counsel _a ng dul

2 . e ¥ apprised
Aeve Wod, M n \r%agp? B

of the partinect law and fac It? and Yood catdse appearizg, theraf:

IT I§ HEREBY ORDERED THAT:
The Trustes's
1) Motion {10/30/92) for an Oxdezr Authorizing Sale of
Certain Assets of the Southerm Divizion of the Colorado
& Wyoming Railway Company Free and Clear of 21l Liens and
Interests, Except those set forth on Exhibit *N* of the
Asset Purchass Agreement; and
2} Motion {10/30/92) for an Order Authorizing the Assumption
and Assignment of all Contracta Listed ot Exhibit =&~ of
the Asxet Purchase Agresment; and
3) Motion (10/3G/92} for an Order Authorizing the Rejection
wf Coal Traneportatioa Agreement with Bagin Respurces,
Inec.; and
4) Motiom (10/30/82) for an Orxder Approving Compromise of
Claizms of Basin Reacurces, Inec. Againgt the Coiorado 2
Wyoming Railway Cowpany. CP&I Fabricators of Urah, Inc.,
and CF&I's Subsidiaries,
be, and hersky are, grant-ed; and the sals of the assets of the

Southern Division on the texms set Zorth in the Asset Purchase

Agreemoant annexed hereto as £1% is hereby approvsa.
DATED this /_ day of ,/:.._;992

United States Bankruptcy Court

'!..“.;4'/’.' el "

st 7 oA K n . repine Beeming 3, 132
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CSLERK' 8 CERTIFICATE QF grRvycE
.4./
',_‘;'h- undersigned hersby cextifies that on the day of
" , 1992 a trua and corrsct copy of the foregoing
document was served by United States mall, first-class, postage

fully prepaid, upon the following:
A3 MOLIFED BY THE COURT

M. John Straley

U.S. Trustsw' v Office

$9 Exchange P_ace, Buite 100
Salt Lake City, Utah 684111

Steven J. NcCardell, Esquirs

LERCEUF, LANB, LIEDY & WACRAX

136 South Main Strest, Tenth Floor

Salt Lake City, Ttah 34101
Attorneys for the Debtor

¥William J. Westaaxk
2361 Raymond Drive
Loveland, Colorado 80533
Chapter 1! Trustee for ths Railrocad

Payl James Toscano, Attornsy for Trustee
COHNE, IAPPAPORT & BEGAL, P.C.

525 East 100 South, 5th Floor

*. 0. Box 11008

Salt Lake City, Utah 34247-1008

Rodney R. Parker
SHOW, CHRISTENSEN & MARTINEAD
10 Exchange Place, §:
Salt Lake City, UOtan o+4lli
Attorney for United Transp. Uaion

Davis C. O Coanor
HOLLAND & HART

Suite 290G, 535 Ssventssath Street
P, Q. Box B74% :
Denvez, Colorade 80202-397

/) 2 e

o Lodrae

Bstamber }, W

orfas. ., Fagr d ol &
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[Exhibit *1* has been intenticnally omitted
from this copy of Exhibir C to Trustee's
Daed.]
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9. Licenee Agreement dated February 10, 1987 bpetween CiW and
Frank 8. Leyba (Private Road Cressing) .

10, License Agresment dated December 1, 1986 between Ca¥ and
Berrard Parsons (Private Road Crossing) .

J11l. License Agreement dared April 12, 1876 between C&W and
The County of Las Animas, Srate of Colorado (Crossing Agreement) .

12. License Agreement dated September 20, 1989 becween CLW
aod Trinidad Lake Ranches Property Owners Association {Right of Way
AgrF ment for Water Transmigeion Lines).

13, Licenme Agreement dated September 30; 1979 between Caw
and The Valdez. Water Users Associationm, Inc. {Right of wWay
Agreement for Water Transmission Lines) .

14. License Agreemant dated June 4, 1976 becween CeW and The
Antonic Lopez Ditch Co., Inc., (for Two 12° Diameter PVC 80% PSI
SDRS5, Plastic Water Transmission Pipelines with bwo 14" Standard
Gauge Steel Protective Casings - Right of Way Agresment).



July 11, 2012
Application for Temporary Special Use Agreement
on CDOW Lands



EXHIBIT 34-1

APPLICATION FOR TEMPORARY SPECIAL USE AGREEMENT ON
; CDOW LANDS

H
All portions of this form must be completed. Attach additional information or sheets if needed.

1. : New Elk Coal Company, LLC

Company, Organization, or Individual

| 122 W. 1* Street, Trinidad, CO 81082

Address, City, and State

RGN TRompson, Gerieral Manager ceee w77 979.§45.0090

Gontact Person Phone Number

2. Typelof Use Requested

Construct riprap ditch and install a culvert on DOW lands.
3. Perigd(s) of Use Starting Date 07/16/2012  Ending Date 08/31/2012
4 StatJl Wildlife Area(s) to be used: Bosque del Oso

5. Anti;‘f:ipatcd Tmpacts (describe all that apply; attach additional sheets if necessary):
See attached drawings which are part of TR-65 submitted to the Colorado Department
of Réclamation, Mining and Safety.
a) Wildlife: '
b) Vegetation: Temporary disturbance of 0.04 Acres (80 foot long by 20 foot wide
dorridor). Disturbed areas associated with ditch a culvert installation will be

e i%qlaims@ e
¢) Water Resources:

d) lAir Quality:
¢) Public Use Facilities:
£) Roads and/other Capital Structures:

6. Conjpensation or remuneration proposed (if this is a commercial use, 2 minimum of 5%

of the gross income generated by the activity shall be paid to the Division of Wildlife but
in nb event shall any fee for commercial use be less than $100). $100 fee proposed.

Division UJ}‘e Below This Line @v‘@pm)\/ f.(.‘i 'L/f\/\ w JJ\ ‘97:0 . Jé__ﬁ

Date Applitf;ation Received:
| .1/ (1 [ (2

TR-65 f July 25, 2012



Colorado

GRANT OF ROYALTY

.
THIS Grant, mede this /2 a day of May, 2008, between North Central Energy Company,
a Colorado carporation ("Grantor"), Westmoreland Coal Company, a Delaware corporation,
("Grantee"),

WITNESSETE, That the Grantor, for and in consideration of the sum of Ten Dollars and
other good and valuable consideration the receipt and sufficiency of which is hereby
acknowledged, by these presents does grant and convey unto the Grantee, its successors and
assigns, forever, and Grantor agrees to pay to Grantee, its successors and assigns a royalty of (i)
two doflars ($2.00) per ton (2,000 pounds) or (ii) seven percent (7%} of the total gross realization
received by Grantot, its snccessors or assigns, which ever is the grealer, with respect to any and
all coal mined, removed and sold from those lands located in the County of Las Animas, State of
Colorado, as more particularly described on Exhibit 1 attached hereto and incorporated herein by
reference (“the Lands™). Such royalty shall be calculated in accordance with the following:

(i) The term "gross realization” shall mean all revenucs, except
reimbursements received for abandoned mine reclamation fund fees, black lung
fund fees or any other similar governmental fund fees resulting from mining or
delivery of coal from the Lands during said month undiminished by sales costs,
fransportation costs, expenses or commissions, but excluding all federal, state
and local sales and use taxes charged and collected from the purchaser by Grantor
and all amounts representing federal and state severance taxes and taxes of a
similar nature levied against the extraction of coal.

{ii)  The tons shall be calculated by accepted and recognized engineering
methods.

(i) Royalties due and payable for coal actually mined and removed from the
Lands and sold during any calendar month shall be paid on or before the last day
of the next succeeding calendar month.

(iv)  Grantor may remove, sell or otherwise dispose of pyrites, sulphurs and
other materials which are intermingled with coal and recovered in cleaning the
coal for market, and also any coal and other refuse recovered in cleaning slutry
ponds without the payment of any royalty lo Grantee with respect to such
exirancous materials,

yedeed.ns?
#I00515.2
0S/09/08 3:40 PM



(v}  Grantor shall keep a trug and correct record of all coal. mined, removed
and sold from the Lands and shall permit Grantee or Grantee's agent at all
reasonable times and upon prior notice to Grantor to examine such records, Bach
voyalty payment shall be accompanied by a royalty statement showing in
reasonable detail the quantities of con! from the Lands processed, mined and sold
by Grantor for the preceding month; the procoeds of sale, costs, and other
deductions; and other pertinent information in sufficient detail to explain the
calculation of the royalty payment. Unless oither party hereto shall give nolive to
the other of a dispate o question with respect 1o such stateroent within 130 days
from the date the same is delivered to Graniee, such statcment shall be final and
binding upon the parties heroto,

(vi)  Crantor acknowledges that the parties intend that the obligation to pay the Royalty
and all of the other covenants, torms and conditions of this Agreement (a) shall be
binding wpon and inure to the benefit of the parties and their respeetive successors and
assigns and (b) ghall be a covenant rynning with the Property. The parties furiher agree
that any conveyance of any interest in the Property shall require the transferee 10 agree in
writing to assume the obligation to pay the Royalty set forih in this Agreement.

IN WITNESS WHEREQF, The Grrantor has exceuted this deed on the dale set forth
above,

Morth Central Enevgy Compatty

By:_ﬁ%m&-—*
Wuyne/Coverdale

Title: President

This instrument prepared by:

Marris W, Kegley

Attorney At Law

2N, Caseade Ave,, 14" Floor
Colorade Springs, CO 80903

e o



STATE OF COLORADO )
) ss.
COUNTY OF EL PASO )

A
The foregoing instrument was acknowledged before me this [’&1T day of May, 2008 by
Wayne Coverdale as President of North Central Encrgy Company, a Colorado corporation.

My commission expires _ 27 S ka , 2008.

Witness my hand and official seal,

p ey

Notary Public
Mrttfewys ¢ S o

EXHIBIT {

aedead.ms?



(Legal Description)

Township 33 South, Range 68 West, Lag Animas County, Colorado

Section 12:
NE!/4 SE1/4
SW1/4 SE1/4

Township 33 Scuth, Range 67 West, Las Animas County, Colorado

Section 5

Lot 4 (NWL/4 NW1/4)
SI2NWIM

S1/2 NE1/4

8if2

Section o

Lot 1 (NEVM4 NE1/4)
S1/2NE/A4

SEI/4

SE1/M4 3W1/4

Section 7
NWi/4 NE1/4

Section 18:
5142 3E1/4

Scotion 19;

SW1M4 NLELM
SEHANWIA
NE1/4 NEL/4
SEH4 NE1/4

Part ol Tot 2 (W14 NW1/4) and part of Lot 3 described as follows: Commencing af the
northwes! corner of theSE1/4 NW1/4 of Scetion 19, T338, R6TW, thence West 443 feetto a
point; Thenee in a aoutherly direction 1,779 feet more or less to the North line of the Maxwell
Land Grant; thence in a southeasierly direction along (he northerly line of the said Grant line 498
feet to a point; (hence i a northerly divgetion 1,920 faet move or less to the place of beginning,
said tract containing 20 acres morc or Jess; also, any other surface, coal or mingral interest
prezently owned by CE&I Steel Corporation in Lot 2 (SW1/4 NWL1/4} and Lot 3

qodoad.nis?



Lot 4 Except 0.16 acres as conveyed in Book 121 Page 72
Lot 5 Except 4.0 acres as conveyed in Book 79 Page 186
Lot 8 Iixcept 0.I14 acres as conveyed in Book 143 Page 35
Section 20:

E1/2 SW1/4
W1/2 SE1/4

Township 33 South, Range66 West, Las Animas County, Colorado

Seclion 13:
Ww1/2

Section 14:
All

Section 15:
SE1/4
E1/2 NE1/4

Section 22:
E1/2

Section 23:
All

Section 24:
All

Section 25:
All

Section 26:
N1/2

SELM

FE1/2 SW1/4

getesd.ms2



Seclion 27:
NEI1/4

That part of the NW1/4 and the NW1/4 SW1/4 lying North and Hast of the Sarcillo Canyan
Road.

The E1/2 SW1/4 except for an undescribed 6.97 acres in the Southeast corner of the SW1/4 ag
described in the deed from Richard C. Hills to D.C. Beamann, dated March 7, 1983 and rceorded
it the official records of the Clerk and Recorder of Las Animas County, Colorado on October 23,
1894 in Book 84 at page 191 .

Township 33 South, Range65 Wost, Lus Animas Counry, Colorado
Section 19:
Lot 1 (NWIAANWI1/4)

Lot 2 (SW1/4 NW1/4)
SE1/4 NW1/4

sl mg?
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Colorado
UNDERGROUND COAL LEASE

This Underground Coal Lease (“Lease”) entered into this Jad day of May, 2007, between
XTO Energy Inc., a Delaware corporation, ith an address at 810 Houston Street, Fort Worth,
Texas 76102-6298 hereinafter called "Lessor”, and New Elk Coal Company LLC, a Kansas limited
liability company, with an address at 136 West Main Street, Trinidad, Colorado 81082, hereinafter
called "Lessee”. :

WITNESSETH THAT:

SECTION 1. Agreement to Lease

Lessor, for good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged by Lessor, and in further consideration of the mumual covenants and agreements
hereinafter set forth does hereby demise, lease and let exclusively unto Lessee all of the coal and
any substance mixed with or encountered when mining coal (all hereinafter referred to as "coal") in,
on and underlying the following described real estate, located in Las Animas County, State of
Colorado, more particularly described as follows, to-wit:

See Exhibit A attached hereto and made a part hereof.

containing for the purpose of this Lease 1.840.00 acres, more or less, said coal and substances
together with the real estate, hereinafter called "leased premises”.

SECTION 2. Interest Leased

This Lease covers and includes all present interest of Lessor in the leased premises, and also
conveys unto the Lessee any reversionary, contingent or future interest owned by Lessor or
hereinafter acquired by Lessor together with all of the mining rights and privileges appurtenant to
the aforesaid coal and incident to the ownership thereof, and (by way of enlargements, and not by
way of restriction) the following rights and privileges:

a. The right to enter underground into and through said leased premises, at such points
and in such manner as may be necessary or convenient for the purpose of mining all coal by any
underground mining method, i.e., any method except the strip or surface mining method

b. The right to have and use the free and uninterrupted right-of-way under said leased
premises, at such points and in such manner as may be necessary or convenient t0 the mining,
removal, processing and marketing of said coal.

c. The right to transport under the leased premises any coal now or hereafter owned,
leased or otherwise acquired by Lessee and located within the general mining area as hereinafter
defined in Section 5.

ungrgmd.ms2 1
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d. Rights-of-way for the location of electrical powerlines on, across, OVer, and under
the leased premises.

e. Insofar as Lessor is able to grant such right under current and future laws and
regulations, Lessee, its employees, agents, licensees, invitees, contractors, sub-contractors,
successors and assigns shall have the continuous right and privilege to undermine the surface of the
leased premises, including the right, to enter upon the leased premises to repair any subsidence
damage that may occur to surface structures on the leased premises. Despite any termination of this
Lease, this subsection () shall survive and run with the leased premises.

The provisions contained in this Lease for royalty payments fully compensates Lessor for all
the rights and privileges granted Lessee under this or any other provision of this Lease; except,
however, Lessee shall be fully responsible for any crop damage caused by Lessee in the exercise of
any of the rights granted to the Lessee by the terms of this Lease.

SECTION 3. Rights Surviving

All rights (except the actual right to mine and remove coal) and easements hereinabove
granted to Lessee shall survive the surrender or termination of this Lease, provided that Lessee 1s
then conducting mining operations or reclamation is not final and complete anywhere within the
general mining area as hereinafier defined in Section 5, and for as long thereafter as Lessee
conducts mining operations or reclamation is not final and complete anywhere within said general
mining area.

SECTION 4. Lease Term

Unless voluntarily surrendered by Lessee at an earlier date, the primary term of this Lease
shall run for a period of five (5) years from and after the date hereof, and this Lease shall continue
in effect as long thereafier as mining operations are being conducted on the leased premises Or in
the general mining area (as hereinafter defined).

SECTION 5. General Mining Area

Any mining operations conducted by Lessee elsewhere than on the leased premises but
within, Townships 33 & 34 South, Ranges 67 & 68 West, Las Animas County, State of Colorado,
shall be deemed to have been conducted in the general mining area.

SECTION 6. Compliance with Laws

Lessee agrees to conduct all mning operations on the leased premises in a good and

workmanlike manner and shall materially comply with all applicable Federal, state and local laws,
rules, regulations and orders.

undrgmd.ms2 2
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SECTION 7. Reserved Minerals

The rights hereby granted to Lessee shall not include mining rights with respect to oil, gas
or other minerals other than coal and substances (including but not limited to gas or coalbed
methane gas (“CBM”)) mixed with or encountered when mining coal. Exhibit B attached hereto
identifies the locations in which Lessor has drilled, gr expects to drill, CBM wells on the leased
premises (the “CBM Sites™). Lessee agrees that it shall not mine any of the CBM Sites unless and
until the applicable CBM well has been plugged and gbandoned and Lessor confirms that there will
be no further CBM operations thereon. Notwithstanding the foregoing, Lessee shall have the right
to vent any gases or CBM encountered in Lessee's mining operations as a safety measure without
any liability or accountability of any nature whatsoevet to Lessor, but Lessee shall not have the right
to commercially exploit any such gases or CBM. Lessor shall have the right, but not the obligation,
to capture, market and sell any gases and/or CBM vented by Lessee on the leased premises so long
as such activity by Lessor is done with the consent of Lessee and does not interfere with Lessee’s
mining and/or safety operations. The exploration for, mining or removal of other minerals or
substances other than coal and substances mixed with coal shall not interfere with the coal mining
operations of the Lessee, except for drilling on the CBM Sites and as provided in existing leases.

SECTION 8. Minimum Advance Royalties

Until actual mining operations are commen
Lessee shall pay to the Lessor as minimum advancg royalty, a sum of five and 00/100 Dollars
($5.00) per acre during the first year of this Lease, and a sum equal of five and 00/100 Dollars
($5.00) per acre per year during each of the next fqur (4) years of this Lease, which constitutes
minimum advance royalty payments for the entire primary term of this Lease. The above minimum
advance royalty paid during the primary term, shall be credited on and deducted from any future
production royalty as the same becomes due and payable. When and if actual mining operations are
commenced on the leased premises by Lessee, all further liability on Lessee's part to pay minimum
advance royalty shall terminate (except as otherwise grovided in this Section 8, or in Sections 9 and
14). Notwithstanding anything to the contrary contgined herein, if the Lessee shall default in the
payment of any minimum advance royalty when due; then, and in such event, if such default shall
continue for a period of Ninety (90) days following Lessee’s receipt of notice from Lessor, Lessor
shall have the right to terminate this Lease and retain 31l sums theretofore paid Lessor by Lessee.

d on the leased premises by the Lessee, the

In the event that, after the end of the primary term, a lease year occurs during which this
lease is maintained in effect by mining operations within the general mining area and no mining
operations take place on the leased premises, then |Lessee shall pay to the Lessor as minimum
advance royalty the sum of five and 00/100 Dollars ($5.00) per acre on the next anniversary date of
this Lease.

undrgrnd.ms2 3
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SECTION 9. Suspension for Force Majeure

In the event Lessee is unable to commence mining operations on the leased premises due to
Force Majeure as hereinafter provided, then, and in such event, Lessee shall be required to pay
minimum advance royalty during such period of Force Majeure. Such minimum advance royalty
payment (in the amount of five and 00/100 Dollars ($5.00) per acre) shall be due on the first
anmiversary date of this Lease that occurs during or after the period of Force Majeure; provided,
however, that Lessee shall not be required to pay minimum advance royalty in an amount greater
than $5.00 per acre in the event that two or more periods of Force Majeure occur during one lease
year.

SECTION 10. Water Rights; Use of Water

Lessor excepts and reserves ownership of any and all water rights owned by Lessor.
Notwithstanding the foregoing, it is recognized that Lessee shall have the right to use and remove,
in compliance with applicable law and regulations and without obligation to Lessor, any water
encountered by Lessee in connection with its operations on the leased premises.

SECTION 11. Earned Royalties

Lessee shall pay to Lessor a production royalty for all coal mined, removed and sold from
the leased premises equal to the greater of (a) seven percent 7(%) of Gross Realization (as defined
in Section 31), or (b) $3.75 per ton. Measurements showing extraction, with certified surveys of
tonnages extracted and processed, shall be taken as the basis for payment of such production
royalty. Production royalty due and payable for coal actually mined, removed and sold from the
leased premises during any calendsr month shall be paid on or before the end of the next
succeeding calendar month. Lessor shall have the right to examine the Lessee's records relative to
coal mined, removed and sold from the leased premises and royalty paid thereon, as provided in
Section 13.

SECTION 12. Depository for Payments

All royalty payments which may hereinafter be paid by Lessee to Lessor shall be paid to
Lessor’s revenue lock box, addressed as follows:

XTO Energy Inc.

P O Box 730586

Dallas, TX 75373-0586
All such payments of royalties shall be considered tendered when made by check of Lessee or of
any assignee of Lessee and mailed or delivered to Lessor as herein above set forth. Lessor reserves
the right to change payment instructions upon written notice to Lessee.

pndrgrmd.ms2 4
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SECTION 13. Records and Accounts

Lessee shall keep a true and correct record of all coal mined, removed and sold from the
leased premises and shall permit Lessor or Lessor's agent at all reasonable times and upon prior
notice to Lessor to examine such records. Each production royalty payment shall be accompanied
by a royalty statement as showing in reasonable detail the quantities of coal from the leased
premises processed, mined and sold by Lessee for the preceding month; the proceeds of sale, costs,
and other deductions; and other pertinent information in sufficient detail to explain the calculation
of the production royalty payment. Unless either party hereto shall give notice to the other of a
dispute or question with respect to such statement within 180 days from the date the same is
delivered to Lessor, such statement shall be final and binding upon the parties hereto.

SECTION 14. Suspension of Operations

Suspension of actual mining operations by the Lessee shall be without prejudice to its rights
to resume operations. Except as expressly provided herein, neither suspension nor the cessation of
such mining operations shall operate to reinstate the provisions for the payment of minimum
advance royalty, nor to terminate, suspend or prejudice any of the rights of the Lessee to continue
occupation and use of the leased premises in connection with its mining or reclamation operations
upon any lands within the general mining area. If actual mining operations are suspended during
the term of this Lease for more than one year, then minimum advance royalties pursuant to Section
8 hereof shall be reinstated on the next anniversary date of this Lease.

SECTION 15. Poor Quality Coal

Lessee shall not be required to mine, remove or pay any royalty on poor quality coal, unless
Lessee actually sells the same.

SECTION 16. Warranty of Title
Lessor provides no warranty with respect to its ftitle to the leased premises, except that
Lessor covenants that there are no liens or encumbrances of any kind whatsoever on said leased

premises.

SECTION 17. Title to Leased Premises

Lessee, at its sole expense, shall have the right for a period of within one hundred and
twenty (120) days after the date of this Lease to examine title to the leased premises, and Lessor
shall furnish to Lessee all abstracts and other title information covering the leased premises that are
under Lessor’s possession or control. If objections to Lessor's title to all or part of the leased
premises are found, Lessee shall have the right, at its cost and expense, to cure any such objections
to title. Lessor agrees to cooperate with Lessee in connection with any title curative efforts. In the
event that title to all or part of the leased premises is not cured to Lessee’s satisfaction within six (6)
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months following the date of this Lease, Lessee shall have the option of terminating this Lease, in
whole or as to part of the leased premises, on notice to Lessor.

SECTION 18. Breach of Lease Obligations

Breach by Lessee of any obligation arising hereunder shall not cause (maybe “constitute” is
more appropriate) a forfeiture or termination of this Lease or cause a termination or reversion of the
rights hereby created, nor be grounds for cancellation hereof in whole or in part, except as herein
expressly provided. In the event that Lessor considers that Lessee's mining operations are not at any
time being conducted in compliance with this Lease, Lessor shall notify Lessee in writing of the
fact relied upon as constituting a breach hereof, and Lessee, if in default, shall have one hundred
and twenty (120) days after receipt of such notice in which to comply with the obligations imposed
by virtue of this instrument. Neither notice nor attempted compliance shall be evidence that a
breach has occurred.

SECTION 19. No Implied Covenants

It is understood between the Lessor and Lessee hereto that this Lease shall not be forfeited
for any failure to prosecute mining operations on the leased premises, nor shall any forfeiture be
claimed or enforced for the breach of any implied covenant, and the rights herein granted and
conveyed shall not be canceled or revert to Lessor or Lessor’s assigns so long as all payments
herein stipulated to be paid by Lessee are paid to Lessor. The fact that Lessee may fulfill some or
all of its obligations under a coal sales contract with production from the leased premises, is not
intended to nor shall it give Lessor any rights in or to said coal sales contract. Any amounts
received by Lessee for a buyout, buydown or amendment to a coal sales contract shall not be
deemed gross realization subject to royalty.

SECTION 20. Lesser Interest

In the event Lessor owns less than the entire fee simple estate in and to the coal in the leased
premises, whether or not such lesser interest is specified herein, then in such event, all payments to
Lessor as provided for herein shall be reduced in the proportion that such lesser interest bears to the
entire fee simple estate in and to the coal in the leased premises.

SECTION 21. Taxes

Lessee covenants to pay prompily all taxes and assessments, or increases in existing taxes
and assessments (if any), levied against the leased premises as a result of Lessee’s operations.

Lessor covenants to pay promptly all other taxes and assessments (if any) levied against the
leased premises or any part thereof during the entire term of this Lease, and if Lessor fails to do so,
or if there shall be any taxes or encumbrances now on the leased premises or any part thereof,
Lessee may, without being obligated so to do, pay such taxes or encumbrances and any penalties

undrgrad.ms2 6
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thereon or redeem said leased premises from tax sale. Any payments so made may be considered as
minimum advance royalty and may be credited on or deducted from minimum advance or
production royalty payments as the same become due and payable under this Lease.

SECTION 22. Removal of Equipment, Etc.

Lessee shall have the right, but not the obligation unless otherwise required by law, to
remove, within one year after the termination of this Lease as to any part of the leased premises all
property, fixtures, and structures, erected or placed by Lessee on such part. Lessor shall not be
entitled to share in the proceeds of salvage or other disposition of personal property or fixtures
erected or placed on the leased premises by Lessee. Lessee shall also have the right to remove,
during the one-year period, all coal mined or extracted by Lessee during the term hereof, subject to
the payment of production royalty as provided for in this Lease.

SECTION 23. Right of Surrender or Termination

Lessee may at any time execute and transfer to Lessor or file for record, in the official
records of the county where the leased premises are situated, a release of the leased premises and
thereby surrender this Lease as to the leased premises and terminate from and afier the date of such
surrender all obligations as to the leased premises. Lessee may not surrender this Lease as to less
than all of the leased premises except as provided in Section 17. After a surrender or release of this
Lease as to a portion only of the leased premises, any minimum advance royalty theretofore paid
and not theretofore recouped by Lessee shall be apportioned on an acreage basis to the lands
surrendered and to the lands not surrendered. Thereafier, Lessee shall be entitled to recover from
Iessor's future interest in production royalties, only those sums so allocated to the jands not
surrendered or released, plus further minimum advance royalties, if any, paid with respect thereto.

SECTION 24. Ownership Disputes

In case of any dispute or question regarding ownership of the leased premises or of any
royalty payable hereunder, Lessee shall be entitled to withhold, without interest, payment of such
royalty until sixty (60) days after receipt by Lessee of appropriate proof (such as original, or
certified copies of settlement instruments) that such dispute or question has been properly settled.

SECTION 25. Force Majeure

Lessee shall not be deemed in default for failure to perform any of its obligations, except the
obligation to pay minimum advance royalty, during periods in which performance is prevented by
any cause reasonably beyond Lessee's control (any such cause being herein called "Force Majeure")
such as, for example and not by way of limitation, fire, cave-in, floods, windstorms, other damage
from the elements, strikes, riots, unavailability of transportation or necessary equipment, lack of
satisfactory market for coal from the leased premises, action of governmental authority, failure of
governmental authority to issue any necessary permit or authorization, litigation, acts of God and

undr, gmd.msZ 7
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acts of the public enemy. The duration of this Lease shall be extended, unless sooner terminated by
Lessee by release as herein above provided, for a period equal to the period for which performance
is suspended due to Force Majeure. All suspensions due to Force Majeure shall be deemed to begin
thirty (30) days after the date on which Lessee stops performance hereunder by reason of Force
Majeure, and Lessee shall notify Lessor of the beginning and ending date of each such period.
Notwithstanding any provision to the contrary, Lessor and Lessee agree that the duration of this
Lease shall not be extended for more than a period of two (2) consecutive years from the date the
Lease is suspended due to Force Majeure.

SECTION 26. Successors and Assigns

This Lease states the entire consideration for each and all of the rights and privileges herein
granted as a whole. The terms and provisions hereof shall be binding upon and inure to the benefit
of the parties hereto, their heirs, executors, administrators, successors and assigns.

SECTION 27. Assignment or Sublease

The estate of either party to this Lease may be subleased, assigned or transferred in whole or
in part. No change or division of ownership in the leased premises or in the royalties payable under
this Lease shall (except at Lessee's option in any particular case) be binding upon Lessee until thirty
(30) days after Lessee shall have been furnished, at its address shown above, with the original
recorded instruments, or duly certified copies thereof, properly evidencing the same. No such
change or division of ownership shall operate to enlarge the obligations or diminish the rights of
Lessee.

SECTION 28. Notices

Any and all notices, requests, demands and other communications required or permitted to
be given hereunder shall be in writing and shall be deemed to have been duly given (a) when
delivered if delivered personally or by courier; or (b) three days after the mailing thereof by first-
class, postage prepaid, mail if mailed, at the respective addresses first above written below (or at
such other address as may be designated in a written notice and given in accordance with this
section).

SECTION 29. Insurance

During any period while this Lease remains in effect, Lessee agrees to carry insurance of the
type and in the amounts no less than that set forth on Exhibit C attached hereto.

SECTION 30. Genders

Wherever used herein, the plural shall include the singular and vice versa, and each gender
shall include the other as the text and tenor of this Lease shall indicate.

undrgrad.ms2 8
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SECTION 31. Gross Realization

For the purpose of this Lease, the "Gross Realization” shall be the "Average Gross Sales
Price” per ton of coal actually mined, removed, sold and shipped from the leased premises during
any month, which shall be an amount equal to the total gross proceeds from all such sales of such
coal during such month divided by the total number of tons of such coal (except that deductions
shall be made from the total gross proceeds for the following items to the extent included in such
total gross proceeds (i) any tax assessed upon or measured by the production of such coal, the
severance thereof from the leased premises, or the sale thereof, and (ii) transportation or delivery
costs incurred by Lessee in transporting such coal from the tipple at which such coal is processed to
point of sale). Measurement of weights for purposes of computing the "Average Gross Sales Price”
of coal mined from the leased premises shall be (i) in the case of such coal shipped by rail,
determined by the rail carrier in accordance with its customary practices employed for invoicing
such shipments, (ii) in the case of such coal delivered other than by rail, determined by Lessee by
use of accurate scales and (iii) in the case of such commingled with other coal not mined from the
leased premises, determined by an accurate system of weights and measurements commonly used in
the coal industry.

SECTION 32. Indemnification

(@  Lessee will hold harmless and fully indemnify Lessor against all claims or demands
of any kind or nature which may be made upon Lessor or against Lessor's interest in the leased
premises for, or on account of, any debt or expense contracted or incurred by Lessee in conducting
its activities, as well as against any and all acts, transactions and omissions of Lessee, its
employees, agents, contractors, subconiractors, lessees, partners, licensees and suppliers in
conducting such activities, and Lessee will defend and save Lessor harmless and fully indemnify
Lessor as to liability or asserted liability, for, on account of, injury to, or death of, any person or
damage to any property sustained during the term of this Lease, alleged to have resulted from any
such act or omission of Lessee, its employees, agents contractors, subcontractors, lessees, partners,
licensees and suppliers, or any unsafe condition of the leased premises created by Lessee or Lessee's
operations. In addition, Lessee will waive, hold harmless and fully indemnify Lessor against any
and all penalties or charges imposed upon Lessor by federal, state, or local authorities on account of
Lessee's failure to comply with all laws, rules, regulations or orders of such authorities.

(b) Further, Lessee agrees to hold Lessor harmless from all claims of environmental
damages and demands arising directly out of the condition of the underground workings on the
leased premises or Lessee’s operations that may be asserted by third parties, including but not
limited to claims by individuals or groups, whether public or private by federal, state, or local
agencies and/or by any other party bringing said action against Lessor, unless Lessor, or any person
or instrumentality acting in Lessor’s behalf shall have been a contributing cause to the event giving
rise to such claim or demand. Lessor agrees to cooperate with Lessee in the conduct of any suits
arising from claims and demands under this subsection.

vndegrod.ms2 9
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(c)  If any third party asserts, through a judicial proceeding, any claim to or against the
Premises for any minerals, concentrates or mineral products lying in or under the leased premises,
of the leased premises, or to any amounts payable to Lessor, Lessee may deposit any amounts
otherwise due to Lessor in escrow until the controversy is finally determined. If Lessee is required
to deposit any amounts in escrow or pay any third party as the result of any such claim, payment
and all costs incurred by Lessee, including reasonable attomey's fees, shall be credited against all

. payments thereafter due to Lessor.

SECTION 33. Lessor's Cooperation

Lessor shall further cooperate with Lessee in any manner as may be reasonably necessary to
assure the complete and full development of the coal pursuant to this Lease, and Lessor shall
execute and deliver to Lessee any and all documents, waiver, release or covenants which may be
needed, including, but not limited to any consent to mining which may be required under any
current or further laws, rules or regulations of any federal, state or local authorities.

SECTION 34. Governing Laws

This lease shall be construed in accordance with and govemed by the laws of the State of
Colorado.

SECTION 35. Counterparts

This Lease may be executed in any number of counterparts and shall be binding upon al
owners of interests in the leased premises executing the same or a counterpart hereof, whether or
not named herein as one of the Lessors, and whether or not other owners of interests in the leased
premises have executed other counterparts or have not entered into this Lease.

SECTION 36. Further Acts
Each party, upon the request of the other, agrees to perform such further acts and to execute and
deliver such other documents as are reasonably necessary to carry out the provisions of this Lease.
Lessor also agrees to cooperate at all times with Lessee in any reasonable manner to assist Lessee in
the effecting of the purpose of this Lease.

SECTION 37. Severance

Should any portion of this Lease be declared invalid and unenforceable, then such portion '
shall be deemed to be severed from this Lease and shall not affect the remainder thereof.

undrgmd.ms2 10



~05/11/2007 14:04 FAX 817 885 1854 XTO ENERGY-LAND DEPT. do16

SECTION 38. Memorandum

The parties agree that, at the request of either party, they will execute for recording purposes
a Memorandum Coal Mining Lease in a form to be prepared by Lessee.

IN WITNESS WHEREOF, this instrument is executed as of the day and year first above
written.

SOCIAL SECURITY NUMBER OR LESSOR:
EMPLOYER IDENTIFICATION NO.:

XTQ ENERGY INC.

By/é/w‘ / s Z2.
Edwin S. Ryan, Jr.
Sr. Vice President - Land Administration

LESSEE:

New Elk Coal Company LLC

Byé(/ W

_M.?M.

This instrument prepared by:

undrgrad.ms2 11
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CORPORATE ACKNOWLEDGMENT - COLORADO

STATE OF TEXAS )
) s8.
COUNTY OF TARRANT )

The foregoing instrument was acknowledged before me thisé day of May, 2007, by
Edwin S. Ryan, Jr. as Senior Vice President — Land Administration of XTO Energy Inc., a
Delaware corporation.

WITNESS my hand and official seal.

My commission expires:

(i (oo

Notary Public

STATE OFW Counlona. )
COUNTY OFﬂ’%jQﬂ%MMJ )

- .
The fi)%r:g instrument was acknowledged before me thisﬂ day of ﬂf:;_/_ ,
2007, by v taAa te a8 FHanABEL of New Elk
Codl Company LLC, a Kansas limited liability company “

WITNESS my hand and official seal.

My commission expires: - \
A Y P

Notary Public J

LINDA M. THORNING
Notary Public
New Hanover County, NC
My Commission Expires December 18, 2010

undrgrod. ms2 12
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EXHIBIT A
to
Underground Coal Lease

Description of Leased Premises

Township 33 South. Range 67 West

Section 7: NE1/4 NE1/4,
S1/2 NE1/4,
E1/2NW1/4,
NW1/4NW1/4,
E1/2 SW1/4, and
SE1/4
Section 8: All
Section 9: SW1/4 SW1/4
Section 17: NW1/4, W1/2 NE1/4,
N1/2 SW1/4, NW1/4 SE1/4
Section 18: NE1/4, E1/2 NW1/4, N1/2 SE1/4
TOTAL COAL ACRES:

undrgmd.ms2
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Coal Acres

40
80
80
40
80
160

640
40

240
120

320

1840
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EXHIBIT B

to
Underground Coal Lease

CBM Sites

Each CBM Site shall consist of a circle having a radius of 150 feet, with the center of such circle
being the location of the applicable CBM well or proposed location.
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EXHIBIT C
to
Underground Coal Lease
Insurance
Type Policy Number Coverage Limits
Commercial General Liability | 3711-14-56 Each Occurrence - $1,000,000.00

Damage to Rented Premises -$100,000.00
Medical Expenses - $10,000.00

Personal & Adv Injury - $1,600,000.00

General Aggregate - $2,000,000.00
Products-Comp / Oper. Aggregate - $1,000,000.00
Workman's Compensation 37 WEC RF6541 | Badily injury by Accident - $100,000.00 each
accident '

Bodily Injury by Disease - $500,000.00 policy limit
Bodily injury by Disease - $100,000.00 each
employee

Automobile 03425255-1 Bodily Injury/Property Damage - $1,000,000
combined single fimit

Uninsured/Underinsured Moftorist - $1,00,000 each
person/$1,000,000 each accident

undrgrnd.ms2 1
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v : . Filed for Record in
LAS ANINAS: CD
BERNARD J. GDNZALES
03-26-2008 At 01243 om.
LEASE 176.00
OR Book 1075 Poge 1935 - 1249
Instrument Book Pase
200800496748 OR 1075 1935

COAL MINING LEASE

THIS COAL MINING LEASE (hereinafter referred to as the “Lease”™), made and entered
into this 14th day of March, 2008 (hereinafier the “Effective Date™), by and between the STATE
OF COLORADO acting by and through the DEPARTMENT OF NATURAL RESOURCES,
for the use and benefit of the DIVISION OF WILDLIFE and WILDLIFE COMMISSION,
whose address is 6060 Broadway, Denver Colorado 80216 (hereinafter referred to as “Lessor”
or “State™), and NEW ELK COAL COMPANY, LLC, a Kansas limited liability company
whose address is 136 West Main St., Trinidad, Colorado 81082 (hereinafter referred to as
“I_essee™).

WITNESSETH: Lessor, for and in consideration of:

@) Lessee’s payment of the sum of One Dollar ($1.00), receipt and sufficiency of which is
hereby acknowledged;

(ii)  Lessee’s agreement to annually pay rent in the amounts provided for in Section 1 below
(hereinafier referred to as the “Annual Rent”);

(iii) Lessee’s agreement to annually pay royalty in advance pursuant to Section 2 below
(hereinafter referred to as the “Annual Advance Minimum Royalty”);

(iv) Lessee’s agreement to pay prodliction royalty pursuant to Section 3 below (hereinafter
referred to as “Production Royalty™); and

(v)  Lessee’s agreement to pay a baulage royalty pursuant to Section 4 below (hereinafter
referred to as the “Haulage Royalty™); and

(vi) the terms, conditions and agreements herein, to be kept and performed by Lessee, its
successors and assigns,

does hereby lease to Lessee the right and privilege of exploring and prospecting by underground
methods only for, and mining of and taking of coal from all coal seams mineable only by
underground mining methods, subject to the terms and conditions set forth herein, from beneath
lands herein described, situated in the County of Las Animas, State of Colorado, to-wit:

Parcel 1:
All land lying within the boundaries of the permit area for the New Elk Mine as of June 1, 1997,
as more specifically described in Exhibit A-1 attached hereto and shown as Parcel 1 on the plat
attached hereto as Exhibit A-3 hereto

containing 3,997.8 acres, more or less;

and
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Parcel 2:

The southern portion of the land that is described by metes and
bounds in Exhibit A-2 attached hereto, being that portion that lies
in Sections 19, 30 and 31 in Township 33 South, Range 67 West,
6th P.M., Sections 6, 7, 8, 15, 16 17, 18, 19, 20, 21, 22, 28, 29 and
30 in Township 34 South, Range 67 West, 6th PM., and in
Sections 1, 2, 12, 13 and 24, in Township 34 South, Range 68
West, 6th P.M. and is shown as Parcel 2 on the plat attached
Exhibit A-3 hereto

containing 11,555 acres, more or less

with Parce! 1 and Parcel 2 together referenced as the “Leased Premises” and containing a total of
15,552.8 acres, more or less. Lessor also grants to Lessee the following rights:

(@  Theright to enter underground into and through the Leased Premises, at such
points and in such manner as may be necessary or convenient for the purpose of mining all coal
mineable by any underground mining method (i.e., any method except the strip or surface mining
method), subject to the provisions of Section 19 of this Lease; and

()  Theright to have and use the free and uninterrupted right-of-way under the
Leased Premises, at such points and in such manner as may be necessary or convenient to the
mining, removal, processing and marketing of said coal; and the right to transport under the
Leased Premises any coal now or hereafter owned, leased or otherwise acquired by Lessee and
located in the vicinity of the Leased Premises, subject to the Haulage Royalty with respect to
removal of coal through the Leased Premises as described in Section 4; and

(¢)  Theright to use only so much of the surface above Parcel 2 of the Leased
Premises as may be reasonably required to re-open, use, maintain and remove two existing
airshafts, to construct, use, maintain and remove additional airshafts, and to extend, maintain and
remove power lines 1o airshafts pursuant to the terms and provisions of Section 10 of this Lease;
and

(d)  The right to reasonable ingress and egress to airshafts on existing roads, subject to
the conditions and restrictions contained in Section 10 of this Lease.

The above-mentioned rights granted are subject to all existing easements and rights-of-way of
third parties, and the rights of surface lessees, and further subject to the terms, conditions and
agreements set out in this Lease. The above mentioned rights may be exercised in connection
with mining or development on the Leased Premises, or with mining or development on adjacent
lands so long as Lessee is not in default under the terms of this Lease and Lessee continues to
pay to Lessor any and all royalties or rentals due under the terms of this Lease.

RESERVING, however, to the State:

A. All rights and privileges of every kind and nature, except as are herein specifically
granted.
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B. The right to use or lease the Leased Premises or any part thereof at any time for
any purpose, including the right to explore and prospect said premises for
minerals other than coal. The use and leasing of said premises shall be for
purposes other than and not inconsistent with the rights and privileges herein
specifically granted.

C. The right to dispose of or lease the surface above the Leased Premises where
Lessor is the surface owner.

D. The right at all times during the life of this Lease to go upon the Leased Premises
and every part thereof for the purpose of inspecting same, and the books of
accounts and records of mineral workings therein, and of ascertaining whether or
not said Lessee and those holding thereunder by and from it, are carrying out the
terms, covenants and agreements of this Lease.

E. The right at any time to grant a right-of-way upon, over or across all or any part of
the Leased Premises as to which Lessor is the surface owner for any ditch,
reservoir, railroad, communication system, electric powerline, pipeline,
schoolhouse or other lawful purpose. Such grants shall be subordinate to the
rights of Lessee, including the right to subside the surface of the Leased Premises,
and shall provide that any and all damages caused to any structures or
improvements placed upon the surface of the Leased Premises subsequent to the
date hereof shall be repaired by and at the expense of the party to whom the
easement or right-of-way was granted. If the grant of such rights shall
unreasonably interfere with Lessee’s rights hereunder, the implementation or
effectiveness of the grant of such rights shall be delayed until such time as the
interference with Lessee’s rights is minimized.

TO HAVE AND TO HOLD the above described premises unto Lessee, its heirs,
successors, assigns, or legal representatives for the term of 20 years from the Effective Date of
this Lease (the “Primary Term™), and subject to automatic extension pursuant to Section 6 below
for so as long as coal is being produced in paying quantities (as defined in Section 6, below)
from the Leased Premises, subject to compliance with the royalties, rentals, and other terms,
conditions, and agreements of this Lease.

1. ANNUAL RENT. Lessee shall, within thirty (30) days of the Effective Date of this
Lease, pay the State an amount equal to $3 per acre (which totals $46,658.40) as the first
year's Annual Rent. Thereafter, Lessee shall pay to Lessor Annual Rent of an equal
amount ($46,658.40), provided, however, that (A) Lessee’s obligation to pay Annual
Rent shall be suspended after the first year in which the Production Royalty received by
Lessor (including Annual Advance Minimum Royalty credited against Production
Royalty) exceeds the amount of the Annual Rent, but (B) Lessee’s obligation to pay
Annual Rent shall be reinstated for each year following a year in which the Production
Royalty as described above does NOT exceed the amount of the Annual Rent. Annual
Rent shall be due to Lessor on the annual anniversary of the Effective Date of this Lease.
Once paid, all Annual Rent payments shall be retained by Lessor and shall not be repaid
to Lessee under any circumstance.
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2. ANNUAL ADVANCE MINIMUM ROYALTY. Lessee shall, within thirty (30) days of
the Effective Date of this Lease, pay the State an amount equal to $5 per acre (which
totals $77,764.00) as the first year’s Annual Advance Minimum Royalty. Thereafter,
except as may be modified below, Lessee shall pay to Lessor an Annual Advance
Minimum Royalty of an equal amount ($77,764.00) for so long as the Lease is in effect,
including any extension of the Lease by production pursuant to Section 6 below. Said
Annual Advance Minimum Royalty shall be due to Lessor on the annual anniversary of
the Effective Date of this Lease. At the end of each 5 year period, commencing from the
Effective Date, Lessor may reasonably change the rate or amount of the Annual Advance
Minimum to be paid by Lessee; provided, however, any increase in the rate or amount of
the Annual Advance Minimum Royalty shall not be greater than the increase, if any,
between each such Sth year and each preceding year in the Producer Price Index, Table 3,
Coal Mining, as first published by U.S. Department of Labor Bureau of Labor Statistics.

The Annual Advance Minimum Royalty shall be as minimum and advance royalty,
without relation to whether or not coal is mined from the Leased Premises or the amount
of coal mined from the Leased Premises. Annual Advance Minimum Royalty paid by
Lessee shall be credited against the first Production Royalty due as herein provided for
coal mined and sold from the Leased Premises. All Annual Advance Minimum Royalty
payments shall be cumulative and carried forward from year to year in regard to crediting
against Production Royalty. If this Lease is terminated in accordance with the terms
hereof, all Annual Advance Minimum Royalty paid by Lessee to Lessor which has not
been credited against Production Royalty shall be retained by Lessor and shall not be
repaid to Lessee under any circumstances. In case of assignment of this Lease, all
Annual Advance Minimum Royalty paid to Lessor and not credited against Production
Royalty shall be carried forward and credited to the assignee.

3. PRODUCTION ROYALTY. During the term of this Lease, Lessor hereby reserves and
Lessee agrees to pay to Lessor as Production Royalty the following:

A. For coal removed by underground mining methods a sum equal to the following
percentage of the Gross Sale Price (as herein defined) at the first point of sale for
the term of this Lease, for each and every ton (2000 Ibs.) of coal mined from the
Leased Premises: (i) for coal mined from Parcel 1 of the Leased Premises eight
and one-half percent (8.5%), and (ii) for coal mined from Parcel 2 of the Leased
Premises eight percent (8%); or, in the event the coal mined by underground
mining methods is sold on a captive market, a sum equal to the same respective
percentages of the reasonable market value of coal of the same quality from the
same general area and mined under the same general conditions, whichever is
greater. In no case shall the Production Royalty to the Lessor be less than one
dollar and thirty cents ($1.30) per ton.

B. For the purpose of this Lease, the “Gross Sale Price” shall be the “Average Gross
Sales Price” per ton of coal actually mined, removed, sold and shipped from the
Leased Premises during any month which shall be an amount equal to the total
gross proceeds from all such sales of such coal during such month divided by the

total number of tons of such coal, except that deductions shall be made from the
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total gross proceeds for the following items to the extent included in such total
gross proceeds: (i) transportation or delivery costs incurred by Lessee in
transporting such coal from the Division of Reclamation Mining & Safety
(“DRMS”) permit boundary to point of sale; and (ii) any direct costs actually
incurred in washing the coal, not to exceed $2.50 per ton (such last deduction
hereinafter called the “Washing Deduction™).

C. At any time during the term of this Lease, Lessor shall have the right to provide
Lessee written notice that Lessor wishes to renegotiate the Washing Deduction.
As soon as is reasonably practicable after Lessee’s receipt of such notice, the
parties in good faith shall renegotiate the Washing Deduction to reflect a
deduction that is mutually acceptable to Lessor and Lessee. In the event Lessor
and Lessee are unable to renegotiate the Washing Deduction, Lessor shall have
the right to require the elimination of the Washing Deduction in the calculation of
the Average Gross Sales Price.

D. Lessee shall furnish proof of price received for all coal sold. The Production
Royalty shall be due and payable to the Lessor on or before the last day of each
calendar month during the term of this Lease for coal mined, removed, and sold
by Lessee during the preceding calendar month, subject to reduction for the
Annual Advance Minimum Royalty previously paid.

4, HAULAGE ROYALTY. Lessee agrees to pay a Haulage Royalty of five cents (320.05)
for every ton of coal removed through the Leased Premises from any lands located
adjacent to or in the vicinity of the Leased Premises. Haulage Royalty shall be due and
payable to the Lessor quarterly, on or before 60 days following the last day of each
calendar quarter during which coal from lands other than the Leased Premises is removed
through the Leased Premises. No Haulage Royalty shall apply to coal mined from the
Leased Premises for which a Production Royalty is paid. At the end of each 5-year
period, commencing from the Effective Date, Lessor may reasonably change the rate or
amount of the Haulage Royalty to be paid by Lessee; provided that any increase in the
rate or amount of the Haulage Royalty shall not be greater than the increase, if any, in the
average annual percentage change, taken over the preceding 5-year period, in the
Producer Price Index, Table 5, Coal Mining, as first published by US. Department of
Labor Bureau of Labor Statistics. Once paid, all Haulage Royalty shall be retained by
Lessor and shall not be repaid to Lessee under any circumstance. Moreover, Haulage
Royalty shall not be credited against the Annual Advance Minimum Royalty.

5. WEIGHT OF COAL. It is agreed that all coal mined and taken from the Leased
Premises shall be weighed and the weight thereof shall be entered in due form in weight
records kept for such purposes by Lessee. It is agreed that the term “ton” as used herein
means 2000 pounds of merchantable coal as shown by miners’ payroll check numbers or
official railroad scale tickets, or by weight determined at the mine tipple, or by state
certified scales; provided that if it is not possible to determine accurately the weight by
such means Lessor may, by its duly authorized agent or agents, elect to compute a ton of
coal at 27 cubic feet of coal in the solid or by the measurements of the space from which
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the coal is mined, deducting therefrom all space occupied by slate or other impurities, and
in such case the said computation shall be final and binding upon Lessee.

6. EX_’{_‘_EN_SI_QN_BX_B&O_IMJIQE This Lease may not be held in perpetuity; however,
this Lease shall automatically continue in effect subsequent to the Primary Term so long
as coal is produced in paying quantities. The term “paying quantities” means an amount
of production from the Leased Premises during the period between one annual
anniversary of the Effective Date and the next succeeding annual anniversary that
generates Production Royalty in an amount equal to or greater than the Annual Advance
Minimum Royalty for such period as described in Section 2 above. However, if at any
time after the expiration of the Primary Term there is a cessation of production for a
period in excess of 180 consecutive days, then this Lease shall automatically be
terminated, except as otherwise provided in Section 7 or unless otherwise agreed to in
writing by Lessor. Lessee shall notify Lessor of each cessation of production, the reasons
therefor, and the time period during which production will or did cease.

7. OTHER EXTENSION. In the event that, after the expiration of the Primary Term,
Lessee desires to maintain this Lease in effect without production of coal in paying
quantities, or to obtain a new lease from Lessor, in order to transport coal mined from
lands adjacent to or in the vicinity of the Leased Premises underground through the
Leased Premises, then Lessee shall provide written notice to Lessor. While extension of
this Lease in the absence of production of coal in paying quantities will not be automatic,
Lessor agrees that Lessee shall have the first right to obtain a lease granting the right to
use the Leased Premises for underground haulage purposes. Any extension of this Lease
or new lease that is granted for haulage purposes ghall be on terms and conditions
mutually agreeable to Lessor and Lessee.

If this Lease expires or is terminated pursuant to its terms, then Lessor is not obligated to issue a
new lease or to renew this Lease for coal mining purposes. However, Lessee may renew this
Lease or receive a new lease under the following conditions:

A. Lessee shall furnish to Lessor satisfactory evidence of plans for mining during the
term of the renewed lease or during the term of a new lease; and

B. An extension of this Lease would, as determined by Lessor, be in the best interest
of the State.

At the time of expiration of this Lease, the following may be considered in the
determination of the conditions of an extension or a new lease: An advance minimum
royalty, the amount to be negotiated at the time of this extension, will be due and payable
annually commencing on the date this Lease is renewed or a new lease is executed and
shall continue until the expiration of the new or renewed lease. This amount may be
adjusted by Lessor at the end of each five-year period of the renewed or new lease as
described in Section 2, above; '

8. PENALTIES. A penalty in the amount of one percent (1%) shall be imposed for any
payment not received within 30 days of the payment due date. Such penalty shall be
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added to the amount past due for a total past due amount. An additional penalty of one
percent (1%) shall be imposed on any amount of the total past due amount not received
within 60 days of the original payment due date. Such penalties will continue to be
imposed every 30 days until the total past due amount is fully paid.

ASSIGNMENT. The rights of either party hereunder may be assigned in whole or in part
1o an assignee that assumes in writing the obligations of the assigning party under this
Lease. Any such assignment by the Lessee shall require written approval of the Lessor,
not to be unreasonably withheld. In the event of assignment, the assigning party shall
furnish to the other party a copy of the recorded assignment.

RE-OPENING, CONSTRUCTION AND USE OF AIRSHAFTS. The parties recognize
that, in connection with Lessee’s underground coal mining operations, Lessee shall need
to re-open the two existing intake airshafts located in Apache Canyon and also will need
to construct one or more exhaust airshafts and possibly additional intake airshafts.

Lessee’s construction of airshafts shall be subject to the following terms and provisions:

A. Lessee anticipates that only one exhaust airshaft will be needed overlying the
Leased Premises, and Lessor and Lessec agree that such exhaust airshaft will be
constructed at a location on Parcel 2 to be mutually agreed upon by Lessor and
Lessee in Bingham Canyon or in the canyon in which the South Fork of the
Purgatory River is located (“Purgatory River Canyon™) that lies below the point at
which the existing road in Bingham Canyon or Purgatory River Canyon is closed
to public access. In the event thata second exhaust airshaft is required in
connection with Lessee’s underground coal mining operations, such airshaft shall
also be located at a site to be mutually agreed upon by Lessor and Lessee.

B. In constructing an exhaust airshaft, Lessee shall endeavor to minimize the
aesthetic impact of such airshaft (visual and noise) by (1) seeking to choose a site
that is in proximity to an existing road and is set back in a side canyon, (2}
attempting to minimize the footprint of the airshaft site, and (3) using the best
technology available at the time the airshaft is constructed in order to limit the
above-ground facilities associated with the airshaft as much as possible without
impairing the functionality of the airshaft.

C. It is anticipated that power for the exhaust airshaft shall be obtained by having the
utility company furnish a connection from the existing power line that is located
in Bingham Canyon. Lessee agrees that the power line to the site of the exhaust
airshaft shall be run underground from the point where it branches off from the
existing power line in Bingham Canyon.

D. Lessor and Lessee acknowledge that the existing intake airshafts in Apache
Canyon are located beyond the point at which the applicable road(s) are closed to
public access. Lessor agrees to furnish Lessee with keys for locks to any gates on
such roads in order to allow Lessee to have access for purposes of re-opening,
using, and maintaining the airshafts. Lessee agrees that, unless otherwise
instructed by Lessor, all gates shall be kept closed and locked by Lessee at all
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times except when entering or exiting the property. Under no circumstances shall
Lessee allow persons who are not employees, agents or contractors of Lessee to
enter the portion of Lessor’s land that is closed to public access as a result of the
access rights granted to Lessee herein, unless otherwise directed by Lessor.

E. In the event that an additional intake airshaft is required in connection with
Lessee’s operations, Lessee agrees to construct such airshaft within one-quarter
mile of an existing road. If an intake airshaft is located at a point beyond which
the applicable road is closed to public access, then the provisions of paragraph (D)
above shall apply.

F. Unless otherwise agreed by Lessor, Lessee shall not engage in construction
activity associated with intake airshafts or exhaust airshafts during the months of
April, May, September, October, November and December (“Restricted Activity
Months™); provided, however that if construction was commenced during a month
when construction activity was not restricted but due to unforeseen circumstances
was not completed before the beginning of the next Restricted Activity Month,
Lessee may complete such construction.

G. During the Restricted Activity Months, Lessee will limit its routine inspections
and routine maintenance of airshafts to the hours between 9:00 a.m. and 3:00
p.m.; provided, however, that Lessee may have access at other hours in the event
of an emergency. The limitations established by this paragraph will not apply to
inspection or maintenance activities conducted in months that are not Restricted
Activity Months. Lessor and Lessee may agree to modify these limitations on an
as-need basis.

H. All rock, soil, overburden, or other material produced during the re-opening of an
existing intake airshaft or the construction of a new airshaft (either intake or
exhaust) shall be removed through the underground workings of the mine and
shall only be removed by overland transport if underground removal is not
practical. Under no circumstances shall any such rock, soil, overburden, or other
material be disposed of on the surface of the Leased Premises.

1. Once an airshaft is re-opened or constructed, the area of disturbance around such
airshaft shall be reclaimed and revegetated as soon as reasonably possible, using
only plant seeds that are of species native to the area from a list provided by
Lessor.

11. EMERGENCY ACCESS. Notwithstanding any provision of this Lease to the contrary,
in the event of an emergency relating to Lessee’s underground mining operations or
underground mining facilities on the Leased Premises, Lessee shall have such access
across the surface overlying the Leased Premises as may be necessary. In the event
emergency access is necessary, Lessee agrees to use existing roads to the extent possible.
Lessee agrees to reclaim as soon as reasonably practicable (subject to the requirements of
Section 16 of this Lease) any of the surface overlying the Leased Premises that is
disturbed as a result of emergency access. '
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LESSEE’S EXISTING RIGHTS. Lessor and Lessee recognize the existence of (A) that
certain Quitclaim Deed dated as of June 1, 1997 from North Central Energy, Inc. to
Picketwire Processing, LLC, as modified by Quitclaim Deed from North Central Energy,
Inc. to Picketwire Processing, LLC dated July 31, 2001 and recorded in Book 1008 at
Page 1015 of the Las Animas County records, conveying the surface 0f 213.01 acres of
land in Las Animas County, Colorado more particularly shown on Exhibit B attached
hereto and the appurtenances thereon, which include stockpile coal and refuge and
loadout facilities (the “New Elk Facility), and (B) that certain Quitclaim Deed of
Abandoned Underground Workings dated June 1, 1997 from North Central Energy, Inc.
and Basin Resources, Inc. to Picketwire Processing, LLC recorded in Book 1006 at Page
685 of the Las Animas County records, conveying the mine workings underlying Parcel 1
of the Leased Premises (together, the ‘“New Elk Mine Deeds™). Lessee has succeeded to
the rights of Picketwire Processing, LLC under the New Elk Mine Deeds, and is the
current holder of Mine Permit No. C-81-012 covering Parcel 1 of the Leased Premises.
With respect to Parcel 1 of the Leased Premises, Lessor and Lessee recognize that
ownership of the following (collectively the “Underground Mine Workings™) was
transferred in the deed recorded in Book 1006 at Page 685: the mine portals (to the
extent not covered by the deed recorded in Book 1008 at Page 1015); all existing
underground passages, pockets and spaces that were created during and/or as a result of
prior mining of said Parcel 1 as more particularly shown on the plat attached hereto as
Exhibit C: and all mine equipment and facilities for transporting coal located in such
passages, pockets and spaces (including, without limitation, a continuous miner, a rock
bolting machine, shuttle cars, conveyor belts, rails, locomotives; trolley wire, section
exhaust fan, mine fan, feeder breaker, section transformer, rectifier, high voltage cables
and low voltage cables). For definitions of the foregoing terms, see Exhibit D attached
hereto. The parties further recognize that under and pursuant to the New Elk Mine
Deeds, Lessee already has, and will continue to have following termination of this Lease,
the right to use the New Elk Facility, the right to enter through the existing portals into
and through Parcel 1 of the Leased Premises, and the right to transport through the mine
workings underlying Parcel 1 of the Leased Premiscs any coal from the Leased Premises
or other lands that is now or hereafter owned, leased or otherwise acquired by Lessee
(provided that coal transported through the mine workings during the term of this Lease
from land other than the Leased Premises shall be subject to the Haulage Royalty
provided for in Section 4 hereof). For purposes of clarification, Lessee hereby agrees that
it does not hold or claim title to the unmined coal remaining in Parcel 1 of the Leased
Premises as of the Effective Date.

AGREEMENTS QUTSIDE THE TERMS OF THIS LEASE. No assignment of
undivided interests or retention or reservation of overriding royalties will be recognized
by Lessor; and the effect, if any, of any such assignments or reservations will be strictly
and only as between the parties thereto, and outside the terms of this Lease, and no
dispute between parties to any such assignment or reservation shall operate to relieve
Lessee from performance of any terms or conditions hereof or to postpone the time
therefor. Lessor will and shall at all times be entitled to look solely to Lessee or its
successors and assigns as being solely responsible for the sending of all notices required
by this Lease and for the performance of all terms and conditions hereof.
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Copies of all instruments of every kind and nature whatsoever, including but not limited
to sublease agreements, affecting this Lease shall be provided to Lessor.

REPORTS AND RECORDS. After Lessee has received the necessary permit from
DRMS, it is agreed that on or before the last day of each month during the term of this
Lease, Lessee shall submit a sworn, verified, written report to Lessor, in which report
shall be entered and set down the exact amount in weight of all products and the assay
thereof mined and removed from the Leased Premises during the preceding calendar
month. Lessee agrees to keep and to have in possession complete and accurate books and
records showing the production and disposition of any and ail substances produced from
the Leased Premises along with purchaser’s support documentation and to permit Lessor,
at all reasonable hours, to examine the same or to furnish copies of same to Lessor within
60 days following written request. All said books and records shall be retained by Lessee
and made available to Lessor for a period of not less than 6 years at a location within
Colorado. If any such examination shall reveal, or if either party shall discover any error
or inaccuracy in its own or the other party’s statement, payment, calculation, or
determination, then proper adjustment or correction thereof shall be made as promptly as
practicable thereafier, except that no adjustment or correction shall be made if more than
10 years have elapsed between the time the error or inaccuracy occurred and the
discovery by either party of said error or inaccuracy.

Further, Lessee shall furnish annually a complete operations report 10 Lessor disclosing
the number of tons and the assay thereof of all ores, minerals and other materials mined
from the Leased Premises during the preceding year. Lessee shall also furnish in said
report geologic interpretations and recoverable reserve calculations, and maps and cross
sections showing location of any mineral bearing outcrops, drill holes, trenches, ore
bodies and other prospecting and exploration activities, along with assays showing the
amount of mineral contained in the ore. The records required to be maintained by Lessee
and provided to Lessor upon request include logs of all strata penetrated and all geologic
and hydrologic conditions encountered, and copies of in-hole surveys -~ this information
to be collected and prepared under the supervision of a qualified geologist, geological
engineer or mining engineer. Other qualified persons may collect and prepare this data, if
agreed to in writing between Lessee and Lessor. Lessee shall submit, if required by
Lessor, additional reports, records or documents regarding Lessee’s operations. Except
as otherwise limited in paragraph E on page 3 of this Lease, Lessee shall be liable and
agrees to pay for all damages to the surface, livestock, growing crops, water wells,
reservoirs, or other improvements caused by Lessee’s operations on said lands;
furthermore, Lessee shall be responsible for the eradication and control of noxious weeds
on the Leased Premises as a result of Lessee’s operations or subsidence. Further, it is
understood that Lessee shall assume responsibility for all claims arising from damages to
the surface above the Leased Premises caused by Lessee’s operations. Lessee shall
submit, if required by Lessor, such additional reports, records or documents regarding
Lessee’s operations on the Leased Premises as necessary for the purpose of determining
compliance with lease provisions.

OPERATION PLAN. With respect to each plan of operations or mine plan affecting the
captioned land that Lessee plans to submit to DRMS and/or the Mine Safety and Health

Page 10 of 17.




e e —

Requested By: sib 03/28/2008!

Instrusent Boolc Page
200800696948 OR 1075 1945

Administration (the “Approving Agency”), Lessee shall provide a copy of such proposed
plan to Lessor at least 72 hours in advance of Lessee’s submission of such proposed plan
to the Approving Agency, in order that Lessor can review such proposed plan for surface
impacts and comment on such impacts.

16. RECLAMATION. Allplans for restoration and reclamation of the Leased Premises are
subject to review and approval by Lessor to determine compliance with applicable State
laws. In addition to being subject to Lessor’s review, restoration and reclamation must
meet all requirements of the Colorado Surface Coal Mining Reclamation Act. Variations
from those requirements or from any approved plan, and any amendment to plans, are
subject to Lessor’s approval. In the event Lessor fails to respond within sixty (60) days
following its receipt from Lessee of a plan for restoration and reclamation of the Leased
Premises or of an amendment to an approved plan, Lessor shall be deemed to have
approved such plan or amendment, as applicable. This Section 16 shall have application
only when Lessor owns or controls the surface above the Leased Premises.

17. OTHER STATE AGENCIES. Instruments and documents required by other State
agencies may satisfy certain requirements of this Lease. In the event that Lessee is
required to file instruments and documents with other State agencies, such as DRMS,
etc., Lessee shall notify Lessor of said filing and Lessor reserves the right to request and
obtain copies of such instruments and documents from Lessee.

18.  INSPECTION. ltis agreed that during Lessee’s normal business hours and at all times
during the continuance of this Lease, Lessor or its duly authorized agent, is hereby
authorized to check scales as to their accuracy, to go on any part of the Leased Premises
to examine, inspect, survey and take measurements of the same and to examine and make
extracts from or copies of all books and weight sheets and records which show in any
way the coal output, coal values, payments and royalties from and of the Leased
Premises, and that all conveniences necessary for said inspection, survey, or examination
shall be furnished to Lessor. Lessor may require Lessee to provide all instruments and
documents of any kind and nature whatever which affect Lessor’s intcrests.

19.  MINING METHODS. Only underground mining methods that are consistent with
prevailing good mining practice shall be used by Lessee. Lessee may not mine by any
strip or surface mining method. Further, this Lease does not give Lessee the right to
construct a portal on the surface overlying the Leased Premises that is owned by Lessor
for access to the coal leased hereunder. Lessee also agrees to reasonably protect the coal
beds above and below the coal bed being mined through the underground mining
operation.

20. NOTICES. Any notice required to be given to Lessee under the provisions of this Lease
shall be sent by certified mail to the address set forth at the beginning of this Lease or to
such other address as Lessee may indicate in writing to Lessor, and such service by mail
shall be deemed sufficient and in full compliance with the terms of this Lease as of the
date it is postmarked. Notice to Lessor shall be given in like manner and addressed to the
Colorado Division of Wildlife’s headquarters postal address.
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EXPLORATION. An exploration Notice of Intent submitted to and approved by DRMS
is required and must be obtained before any field work of any type or kind is undertaken.
A restoration bond with DRMS is required in conjunction with this Notice of Intent. The
bond required by DRMS for exploration activities shall be the sole bond required, unless
a change in applicable laws, rules or regulations requires an increase in or additional
bonding; in which case the appropriate bonding will be implemented. The proposed type
and method of exploration shall be outlined on the application for an exploration permit.

Lessee is required to keep an accurate log or record of all subsurface exploration. This
exploration work shall be described by legal descriptions that include a survey comer
established by an official USGS survey. All such logs and/or records may be requested
by Lessor at any time, but Lessor agrees that during the term of this Lease all such
information so supplied by Lessee shall remain confidential and unpublished insofar as it
is consistent within the law.

PROTECTION AGAINST SURFACE DAMAGE. Lessee shall assume responsibility
for all claims arising from damages to the surface caused by Lessee’s operations. Except
as otherwise limited in paragraph E on page 3 of this Lease, Lessee shall be liable and
agrees to pay for all damages to the surface, livestock, growing crops, water wells,
reservoirs or other improvements caused by Lessee’s operations. Lessee shall be
responsible for the eradication and confrol of noxious weeds on the Leased Premises as a
result of Lessee’s operations or subsidence.

LESSOR’S APPROVAL. Whenever approval by Lessor is required or contemplated by
Lessee, approval must be in writing and shall be within the sole and absolute discretion of
Lessor, except as otherwise specifically provided.

HOLD HARMLESS. Lessee shall indemnify Lessor against all liability and loss, and
against all claims and actions, including the defense of such claims or actions, based upon
or arising out of damage or injury, including death, to persons or property caused by or
sustained in connection with this Lease or by conditions created thereby, or based upon
any violation of any statute, ordinance, or regulation.

COAL MINE GAS. It is recognized that this Lease does not grant to Lessee the right to
produce, save and/for sell methane gas or other volatile gas located within mineable coal
measures or roofs and floors of mineable coal measures; however, Lessee has the right to
remove such gas as a mining safety procedure prior to mining. Gas that is uneconomical
to produce may be vented or flared provided that the venting or flaring complies with all
federal, state and local requirements. Methane gas or other volatile gases produced by
the oil and gas lessees from the mineable coal measures and from Roofs and Floors of
mineable coal measures prior to mining shall be the property of the oil and gas lessee
under the terms of the oil and gas lease, so long as the terms in this paragraph are
consistent within the law. “Roof” means the rock immediately above and in contact with
the mineable coal measure. “Floor” means the rock immediately below and in contact
with the mineable coal measure,
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WATER AND WATER RIGHTS. If Lessee initiates or establishes any water right
where the point of diversion or groundwater withdrawal is on the Leased Premises and
where the surface is owned by the State, such water right must be obtained in the name of
and with the consent of the State acting by and through the Division of wildlife.

Water rights and any improvement required to bring this water to the surface shall
become the property of the State, without cost, upon expiration or upon termination of
this Lease for any cause whatsoever.

Under no circumstance may ground water be withdrawn without first having secured the
permission of Lessor and may not be withdrawn at a rate higher than necessary for the
mining and/or processing of State minerals only. Additional payment shall be required
for the use of any waters.

Lessee agrees that, unless the consent of the Lessor is first obtained in writing, it shall not
discharge onto the surface overlying the Leased Premises any water that is drained or
used or in connection with Lessee’s mining operations.

LIENS AND CLAIMS. Lessee shall not suffer or permit to be enforced against the
Leased Premises, or any part thereof, or any improvements thereon, any liens arising
from, or any claim for damage growing out of the work of any construction, repair,
restoration, replacement or improvement, or any other claims or demand howsoever the
same may arise, but Lessee shall pay or cause to be paid all of said liens, claims, or
demands before any action is brought to enforce the same against the Leased Premises or
improvements. Lessee agrees to defend, indemnify and hold Lessor and the Leased
Premises free and harmless from all liability for any and all such liens, claims, demands,
and actions together with reasonable attorney fees and all costs and expenses in
connection therewith.

Lessee shall, upon execution of this Lease at its cost, preparc a Notice, pursuant to CR.S.
§ 38-22-105 and cause the same to be posted for the purpose of protecting Lessor against
any liens or encumbrances upon the Leased Premises by reason of work, labor, services
or materials contracted for or supplied to Lessee.

SURRENDER AND RELINQUISHMENT. Lessee may, at any time, surrender and
cancel this Lease insofar as the same covers all or any portion of the lands herein leased
and be relieved from further obligations or liability hereunder with respect to the lands so
surrendered. Provided, however, that no partial surrender or cancellation of the Lease
shall be for less than tracts of approximately 40 acres or governmental lot corresponding
10 a quarter-quarter section. However, partial surrender or cancellation of a portion of
this Lease shall not reduce the amount of Annual Rent or Annual Advance Minimum
Royalty due Lessor pursuant to Sections 1 and 2 above.

This surrender clause and option herein reserved to Lessee shall cease and become
absolutely inoperative immediately and concurrently with the institution of any suitin
any court of law by Lessee, Lessor or any assignee of either to enforce this Lease, or any
of its terms, express or implied, but in no case shall surrender be effective until Lessee
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shall have completed reclamation of any disturbance caused by Lessee on the surface of
the lands to be surrendered pursuant to the provisions of Section 16.

Notwithstanding the foregoing, no surrender and relinquishment of this Lease shall be
effective unless and until all reports, documents and information of any kind required to
be submitted to Lessor under this Lease, or to such state agencies as provided in this
Lease have been submitted to Lessor or such state agency.

RIGHT OF REMOVAL. In the event this Lease is terminated by forfeiture, surrender or
the expiration of its term, and all obligations of Lessee under this Lease are satisfied, all
Lessee’s improvements, equipment and man-made objects of any type shall be removed
from the Leased Premises within 6 months from the date of such termination at Lessee’s
expense. Such removal is to be accomplished without unnecessary waste or damage to
the Leased Premises and Lessee shall restore the surface of the Leased Premises to the
same condition as immediately prior to the execution of this Lease.

However, six months following any termination of the Lease, any improvements or
equipment remaining on the Leased Premises shall, at the sole discretion of Lessor, either
be forfeited automatically to Lessor without compensation and without necessity of
execution of additional documents or the Lessor may have such improvements or
equipment removed and any expense incurred in such removal shall be paid from the
Lessee’s reclamation bond required by the Lease. This Section 29 shall have no
application to the New Elk Facility referenced in Section 12 or to any improvements or
equipment located in the Underground Mine Workings; provided, however, that Lessee
agrees that no improvements, equipment or man-made objects may be left within the
Underground Mine Workings in violation of applicable law or regulations.

COMPLIANCE WITH LAW. Lessee further covenants and agrees that, during the
continuance of this Lease, Lessee shall comply fully with all the provisions, terms, and
conditions of all laws, whether State or Federal, and orders issued thereunder, which may
be in effect during the continuance hereof, which in any manner affect or control mining
or other operations of Lessee, and Lessee further agrees that good mining methods shall
be used at all times of active mining so long as said methods are consistent within the
law. '

ARCHAEOLOGY. It is contrary to state and federal law to excavate, appropriate or
disturb any historical, prehistorical or archaeological site or resource on any lands
administered by Lessor. Discovery of a suspected site or resource shall be immediately
brought to the attention of Lessor and the state archaeologist or Lessee shall provide
evidence that no significant archaeological sites exist on the Leased Premises which
could be destroyed by Lessee’s operations.

DEFAULT AND FORFEITURE. It is agreed that if for any reason Lessee shall fail to
keep each and every one of the covenants and conditions herein, or breaches any
condition hereof, and such default or breach continues for a period of 30 days after
service of written notice thereof by certified mail upon Lessee, Lessor shall have the right
to declare this Lease forfeited, and to enter onto the Leased Premises or any part thereof,
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either with or without process of law, and to expel, remove and put out Lessee or any
person occupying the Leased Premises, using such force as may be necessary to doso. In
the event of the termination of this Lease by reason of breach of the covenants herein
contained, Lessee shall surrender and peaceably deliver to Lessor the above-described
premises, and such premises shall be in good mining condition. If, upon termination of
this Lease for any reason, whether by surrender, forfeiture or expiration of term or
otherwise, Lessee shall not have fully complied with the terms of the Lease, Lessor shall
hold and retain possession of the property, improvements, and equipment of Lessee as
security unto Lessor for the payment of rents and royalties due it, or to protect it against
liens, or to indemnify it against any loss or damage sustained by it by reason of the
default of Lessee, for which purpose Lessor is hereby given a lien upon all such property,
improvements, and equipment, which lien shall attach as the same are placed upon the
Leased Premises. In the event Lessor shall foreclose the lien in this article given to it by
Lessee, Lessor may itself be a purchaser at any sale thereof under such foreclosure. The
Lessee shall be guilty of an unlawful detainer under the statutes if the Lessee remains in
possession of the Leased Premises following the termination of the Lease for any cause
and the Lessee shall be subject to all the conditions and provisions thereof and to eviction
and removal, forcibly or otherwise, with or without process of law, as above provided.

HEIRS AND SUCCESSORS IN INTEREST. The benefits, terms, and obligations of this

Iease shall extend to and be binding upon the heirs, executors, administrators,
successors, or assigns of the respective parties hereto.

[Signature pages follow]
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IN WITNESS WHEREOF, Lessor and Lessee have executed this Coal Mining Lease in
counterpart as of the day and year first above written.
LESSOR:
STATE OF COLORADO

Natura TResources, and on behalf of the
Colorado Wildlife Commission

STATE OF COLORADO )

counTY oF AdamS )SS'
B T,

The foregoing mstﬂ.\m\jnt was acknowledged before me th)s& ' day of

2008 by <) e@(‘{q 'hof‘ﬂl acting on behalf of the State of Colorado,
Department of Naturaf Resources, beneﬁm-?me Division of Wildlife and the Colcrado Wildlife

Commission.
WITNESS my hand and official seal.
My commission expires: Nokmber 83007
Bwen dfdw ¥, %Jab

Notary Public

'y
s,
0

e umm..,l
et K
4 ‘0‘) 'J’.,' Iy
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LESSEE:

NEW ELK COAL COMPANY LLC

By: £
Name: [

Title: ____PresidenT

STATE OF COLORADO )

) ss.
COUNTY OF MW )

The foregoing instrument was acknowledged befgre me this 4 fcieaLy of Yarch,
2008 by __Vayne (overdale ,as__PreSideyd  of NewElk Coa
Company LLC, 4 Kansas limited liability company.

WITNESS my hand and official seal.
My commission expires: 3.3 -1 ,[

Nrbw10372.c.doc
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EXHIBIT A-1

Leased Premises — Parcel 1
The boundary of the New Elk coal mine permit number C-81-012 as of June 1, 1997 is described by metes and
bounds as follows:

Beginning at Pt. 109 of the Terry Surveying Wash Plant Boundary Survey dated May 15, 1997; as filed
with the Las Animas County Clerk and Recorder's Office in Book 964, Page 914 and correction in Book
966, Page 578; thence, traversing around the permit boundary for the following 43 courses:

1 S82.0°W for  1400’, then
2 $42.5°W for  2050’, then
3 §522°E for 900’, then
4 N35.0°E for 1200, then
5 S86.0°E  for 6700, then
6 $6.0°E for  1200°, then
7 N87.0°E  for  1550°,then
8 S4.5°W  for 6000, then
9 N85.0°W for  1000°, then
10 S1.7°W  for  900°, then
11 Ngs5.5°w for  500°, then
12 S2.0°W  for  2100°, then
13 S840°E for  2800°, then
14 $6.5°W  for  1000°, then
15 S84.0°%E for 600, then
16 N6.5°E  for 1000, then
17 S84.0°E for 8300, then
18 NO.S°W  for 14150’ to the intersection of the permit boundary with

the Maxwell Land Grant line, then continuing

19 N75.0°W for 2900°, then
20 N25.0°W for 3400, then
21 N85.0°W for 2300, then
22 $55.0°W for 13007, then
23 Ng6.0°w for 600°, then
24 S58.0°W for  1025°, then
25 §26.0°E for 700, then
26 S66.0°E for 1000, then
27 $23.0°E for 600, then
28 $64.0°W for  350°, then
29 N27.0°W for  250°, then
30 $63.0°W for 500, then
31 N81.0°W for  1700°, then
32 S81.5°W  for 1650, then
33 N25.5°W for 200’ then
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S75.0°W

S7.0°W
N86.0°E
N4.5°E
N90.0°E
566.5°W
$4.5°W
N72.5°E
S12.0°E
$83.0°W
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420°, then

1500’, then

900°, then

700°, then

800, then

650, then

400, then

650°, then

500°, then

5900° returning to the point of beginning.
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EXHIBIT “A"

A tract of land located in Las Animas County, Colorado, portions lying within the Beuubien and Mirands Grant,
commonly known as the Maxweif Land Grant, located south of the north line of the Maxwell Grant, and other
wmoflmmumuwmmmmmmmmum 12 as desoribed in
record:inuomwofmsmmmoepumnm.wm.mhmmyedTm33md34

South, Ranges 67 and 68 West, 6th FM., TO WIT:

BEGINNING AT THE POINT OF INTERSECTION OF THE NORTH LINE OF T:E MAXWELL LAND
GRANT AND THE BEASTERLY RIGHT OF WAY OF THE ABANDONED SOUTE FORK BRANCH OF THE
COLORADO AND WYOMING RAILWAY, FROM WHICH POINT A 40¥ RAIL MARKED BM#7 BEARS § 72
37 34" E, 396.00 FEET; .

THENCE SOUTHWESTERLY ALONG THE EASTERLY LINE OF THE ABANT¥INED SOUTH FORK
BRANCH OF THE COLORADO AND WYOMING RAILWAY FOR THE FOLLC'VING 22 COURSES AND
DISTANCES:

1. §61° 50’ 48" W, 354,58 FEET TO A POINT OF CURVE;
2. ALONG THE ARC OF A CURVE TO THE LEFT, HAVING ARADIUS OF 26 14.79 FEET, AN ARC
DISTANCE OF 508.47 FEET. (THE CHORD OF SAID CURVE BEARS S 56° 10" 18" W, 507.78 FEET); ;
3. S 51920'48" W, 3215.59 FEET TO A POINT OF CURVE; :
4. THENCE ALONG THE ARC OF A CURVE TO THE LEFT, HAVING A RADIJS OF 2814.79 FEET, AN
ARC DISTANCE OF 124620 FEET. (THE CHORD OF SAID CURVE BEARS 3 38° 48' 48" W, 1236.04
FEET),
5. S 26° 07 48" W, 793.70 FEET TO A POINT OF CURVE,
6. ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF :#M4.79 FEET, AN ARC
DISTANCE OF 317.11 FEET. (THE CHORD OF SAID CURVE BEARS S 29¢ 14 48" W, 316.95 FEET),
7. §32° 21' 48* W, 980.70 FEET TO A POINT OF CURVE,
8. ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF .959.86 FEET, AN ARC
DISTANCE OF 803.85 FEET. (THE CHORD OF SAID CURVE BEARS § 44’ 05 48" W, 798.23 FEET),
9. S 5%*51' 43" W, 192.70 FEET TO A POINT OF CURVE,
10. S54 44' 19" W, 111 00 FEET TO A POINT,
11. ALONG THE ARC OF A CURVE TO THE LEFT, HAVING A RADIUS OF §1.4.93 FEET, AN ARC
DISTANCE OF 459,50 FEET. (THE CHORD OF SAID CURVE BEARS § 37° $3' 48" W, 454.58 FEET),
12, S 21°03' 17" W, 111.00 FEET TO A POINT,
13. S 19° 55" 48" W, 342,70 FEET TO A POINT OF CURVE,
14. ALONG THE ARC OF A CURVE TO THE RICHT, HAVING A RADJUS OF i969.86 FEET, AN ARC
DISTANCE OF 589.05 FEET. (THE CHORD OF SAID CURVE BEARS § 26° 29* 48" W, 586.86 FEET),
15. §37°03' 48" W, 1735.39 FEET TO A POINT OF CURVE,
16. ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF 1482.39 FEET, AN ARC
DISTANCE OF 422.59 FEET. (THE CHORD OF SAID CURVE BEARS S 457 13' 48" W, 421.16 FEET),
17. S53°23 48" W, 148.13 FEET TO A POINT,
18, S 52° 16* 19" W, 111.00 FEET TO A POINT OF CURVE,
19, ALONG THE ARC OF A CURVE TO THE LEFT, HAVING A RADIUS OF $:4.93 FEET, AN ARC
DISTANCE OF 336,57 FEET. (THE CHORD OF SAID CURVE BEARS § 39* 19'18" W, 334.63 FEET),
20. S 26° 22" 1TW, 111.00 FEET TO A POINT,
21, $.25° 14’ 48" W, 564.12 FEET TO A POINT,
22. ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF 1482.39 FEET, AN ARC
DISTANCE OF 276.43 F‘BET.(TKBCHORDOPSAIDCURVBBEARSSSO“Z?’ZO’W.Z?G.NFEBT)TO
A POINT MARKING THE SOUTHWEST CORNER OF THAT TRACT CONVEYED TO FRANK AND
NORA R. PARSONS BY THE COLORADO FUEL AND IRON COMPANY 1! Y DEED DATED JANVARY
3, 1946 AND RECORDED IN BOOK 508, PAGE 314 OF THE LAS ANIMAS. COUNTY RECORDS;
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THENCE LEAVING THE RAILROAD IN A SOUTHEASYERLY DIRECTION AMD ALONG THE
SOUTHERLY LINE OF SAID PARSONS TRACT FOR THE FOLLOWING 8 COURSES AND DISTANCES:

{. §51°43' 55" B, 110.03 FEETTOA POINT;
2. S 68° 59 85" E, 790.07 FEET TO A POINT;
3, §52°00'35"E, 791.28 FEET TO A POINT;
4. $53°1732°E, 189.37 FEET TO A POINT;
5. §55°44' 26" E, 2135.05 FEET TO A POINT;
6. S 56° 09" 25" E, 946.87 FEET TO A POINT;
7. SS7°01' 23" E, 990.23 FEET TO A POINT;
8. S52° L1 3576, 122734 FEETTO APOINT;

THENCE DEPARTING SAID SOUTHERLY LINE OF SAID PARSONS TRACT § 16°12°31° E, 272.87 FEET
TO AN IRON PIN AT A FENCE CORNER;

THENCE SOUTHWESTERLY ALONG A FENCE ATOP THE RIDGE BETWEEN THE LORENCITO
CANYON DRAINAGE AND THE SOUTH FORK OF THE PURGATOIRE RIVE}L FOR THE FOLLOWING 45

1. ST1° 3130" W, 3268.19 FEET TO A POINT:
7. §48°56' 127V, 52847 PEETTOA POINT;
3. §51°3'35° W, 769.27 FEET TO A POINT;
4, S4BT 0822V, 26832 FEETTO A POINT;
5, S2°1T3" VW, §59.85 FEET TO A POINT;
6. 509857 34" W, 862.72FEETTOA POINT;
7. §28°10 X"V, 479.00 FEET TO A POINT;
8. S49°3T 45" W, 61066 FEETTOA POINT;
9. S60°04'40° W, £82,10 FEET TO A POINT;
10, S55° 13 22" W, 15229 FEETTO A POINT;
11. §52°00°22" W, 363.43 FEET TO A POINT;
12. §52°46' 09" W, 635.49 FEET TO A POINT;
13. $53° 17 22" W, 1366.07 FEET TO A POINT;
14. S43°15'42° W, 171.48 FEET TO APOINT;
15. S12°19°04" W, 631.85 FEET TO A POINT;
16. S31°33' 07" W, 436,59 FEET TO A POINT;
17, 539°31'07" W, 1237.00 FEET TO A POINT;
18, S21°29 3T W 12144 FEET TO A POINT;
19, S1T°59 1T W, 324.20 FEET TO A POINT,
20, S 20° 47 02" W, 341.63 FEET TO A POINT;
21. S31°24° 17" W, 294.82 FEET TO APOINT;
32. S 26° 05' 02" W, 309.86 FEET TO A POINT,
23, 530°31'22" W, 246.11 FEET TO A POINT;
24, S44°55' 2" W, 175.88 FEET TO APOINT,
25, S70° 04 22" W, §58.90 FEET TOA POINT;
26. S70° 38 42° W, 53577 FEETTOA POINT;
27. STI° 0P 42" W, 294.61 FEET TO A POINT;
28, ST2°48' 12°W, 297.28 FEET TO A POINT;
20, $63°30°42" W, 256,80 FEET TO A POINT;
30, §89°29' ST'W, 726,00 FEET TO A POINT;
11, S89° 14°42" W, 563.22 FEET TO A POINT;
32. N81°42° 08" W, 230,33 FEET TO A POINT;
33, N84°00' 38" W, 156.27 FEET TO A POINT;
34, N8°2I' 22" W, 398.33 FEET TO A POINT;
35, STI°41'06" VW, 851,93 FEET TO A POINT;
36. §80° 54 37" W, 424.35 FEET TO A POINT:
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' 37. N 79°29 43" W, 687.04 FEET TO A POINT; ;
: 38. N 80°43' 43" W, 287.10 FEET TO A POINT; |
39. N 66° 58 58" W, 309.56 FEET TO A POINT;
40. S 85° 54' 12" W, 98.60 FEET TO A POINT;
41. S66° 56 47° W, 417.76 FEET TO A POINT,
42, §74° 21'27" W, 361.27 FEET TO A POINT:
' 43. N76°54' 33" W, 297,12 FEET TO A POINT,
: 44. N 78° 54' 33" W, 242.23 FEET TO A POINT;
! 45. N83°37 18" W, 389.56 FEET TO A POINT;

' TrENCELEAVNGTFBFENCBANDTHERDGEBWMLDRENU?OCANYONDWAGE [
; ANDTHBSOUTHFORKOFTHEFURGATOIRBRNERANDCROSS!NOGMJ.FEOS CANYONIN A
! WESTERLY DIRECTION FOR THE FOLLOWING 2 COURSES AND DISTANCES:

! 1. S8§9°19'2) W. 3755.62 FEET TO A POINT; '
' 2. N B6° 38' 20" W. 1685.57 FEET TO A POINT ON THE RIDGE BETWEEN G4LLEGOS CANYON AND

LEON CANYON;

THENCE ALONG THE TOP OF THE RIDGE BETWEEN GALLEGOS CANYON AND LEON CANYONIN A
SOUTHWESTERLY DIRECTION FOR THE FOLLOWING 10 COURSES AND DISTANCES;

1. S26°326 33" W.2062.16 FEET TO A POINT;

2. $70°32' 45" W. 249.84 FEET TO A POINT;

3. S62°02' 30" W. 428.69 FEET TO A POINT;

4. 560207 30" W. 44137 FEET TO A POINT:

S. S4B° 46 32" W. 972.46 FEET TO A POINT;

6. S76°33 58" W, 2241.47 FEET TO A POINT;

7. S71°04'29" W. 768.28 FEET TO A POINT;

8. N 74°46' 37" W. 1718.32 FEET TO A POINT,

9. S83° 1T 22" W. 804.14 FEET TO A POINT;

10. $82°03 58° W. 528.79 FEET TO A POINT AT THE HEAD OF LEON CANYON;

THENCE NORTHWESTERLY ATOP A RIDGE BETWEEN LEON CANYON AN DURAN CANYON FOR
THE FOLLOWING 8 COURSES AND DISTANCES;

! . N 10° 05 18" W. 196894 FEET TO A POINT,
N 04° 00’ 28° W. 852.02 FEET TO A POINT;
., N34° 10' 46" E. 509.81 FEET TO A POINT;

. N37° 30 09° W, 1283.65 FEET TO A POINT;
. NOO®39' 46" E. 524,64 FEEY TO A POINT;

. N4I°44' 58* W. 253.13 FEET TO A POINT;
N 65° 08' 54" W. 348.43 FEET TO A POINT;
. N 31° 58' 00" W. 1394.58 FEET TO A POINT;

THENCE LEAVING THE RIDGE AND CROSSING THE VALLEY OF THE SOUTH FORK OF THE
PURGATOIRE RIVER AND IN A WESTERLY DIRECTION ATOP THE RIDGE “JORTH OF THE TERCIO
VALLEY FOR THE FOLLOWING 12 COURSES AND DISTANCES; |

. N 63° 10 54" W. 4416.10 FEET TO A POINT;
. N 68° 46' 28" W. 2516.89 FEET TO A POINT;
. N 63°38' 24" W, 1096.77 FEET TO A POINT;
. N'50°08 55" W. [51.69 FEET TO A POINT,;
. N 15° 57 42" W. 161.25 FEET TO A POINT;
. N84° 12' 16" W. 180.86 FEET TO A POINT,
L N29° 15 11" W. 407.74 FEET TO A POINT;

- NV N T
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8, NO08° 48 27 W. 324.73 FEET TO A POINT;
9. N11°56 31" E. 251.99 FEET TO A POINT; |
10. N 23° 39 11" W. 1004.08 FEET TO A POINT; ‘
11. N 19°55' 06" E. 313.97 FEETTOA POINT;

12. N 49° 4¢ 04" W. 309.30 FEET TO A POINT;

THENCE LEAVING THE NORTH RIDGE OF THE TERCIO VALLEY AND RUINING N. 02° 38' 47" W.
CROSSING BANDARITO CANYON, LEFT HAND FORK AND THE MAIN FOR OF APACHE CANYON A
DISTANCE OF 18,320.75 FEET TO A POINT ON THE NORTH RIDGE OF APA(HE CANYON; THENCE N
89°27 54" E, 1799.66 FEET TO A POINT THENCE N 00° 02 24' W, 5703.33 FELT TO A POINT; THENCE §

° §7 36" W, 1474.58 FEET TO A POINT, ATOP AND SOUTH OF BALL (STO».Z) MEADOWS, THENCE
ALONG THE EASTERLY LINE OF SAID BALL (STORZ) MEADOWS THE FOLLOWING 3 COURSES AND
DISTANCES:

1. N20°23 02"E, 846.63 FEET TO A POINT,

2. N21°54' 04" B, 625.63 FEET TO A POINT,

3. N02°12' 56" E, 1783.53 FEETTOTHEPOINTOFTERM]NUSOPTHBCO].ORADO&WYOM!NG
RAILWAY COMPANY RIGHT OF WAY;

THENCE N 17° 34 14" W, 113.23 FEET ON SAID TERMINAL OF THE COLORA.DO AND WYOMING
RAILWAY COMPANY RIGHT OF WAY TO THE NORTHERLY LINE OF SAID RAILWAY;

THENCE EASTERLY ALONG THE NORTHERLY LINE OF SAID RAILWAY, T){E FOLLOWING 7
CGURSES:

N 74° 39' 01" E, 485.34 FEET TO A POINT,

N 89° 09' 56" E, 157.58 FEET TO A POINT,

N 72° 51' 54" E, 243.50 FEET TO A POINT OF CURVE,

ALONG AN ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF :14.79 FEET, AN ARC
DISTANCE OF 665.68 FEET (THE CHORD OF SAID CURVE BEARS N 79° ;4" 10" E, 663.81 FEET),
N 85° 56" 53" E, 545.14 FEET TO A POINT,

N 04° 03 06" W, 50.00 FEET TO A POINT,

N 85° 56’ 53" E.ZZS.NFEBTTOAPOMONTHEWESMLYUNEOFA ‘TRACT OF LAND
CONVEYED FROM MARIA E. CHAVEZ, MARGARET SINSEROS AND HEEMINE CHAVEZ TOCF & 1
BY DEED DATED AUGUST 16. 1951 AND RECORDED IN BOOK 578, PACE 463 OF THE LAS
ANIMAS COUNTY RECORDS;

N

THENCE ALONG THE WESTERLY AND NORTHERLY LINE OF SAID MARIA 3. CHAVEZ TRACT, THE
FOLLOWING 2 COURSES:

1. N OO® 54' 56" E, 135.68 FEET TO THE NORTHWEST CORNER THEREOF,

2. N 80° 54' 56" E, 134.04 FEET TO THE NORTHEAST CORNER OF SAID MAFJA E. CHAVEZ TRACT,
SAID POINT ALSO BEING THE SOUTHWEST CORNER OF THAT TRACT CONVEYED TO MARIA E.
CHAVEZ, MARGARET SISNEROS AND HERMINE CHAVEZ BY THE COL:)RADO FUEL AND IRON
CORPORATION BY DEED DATED AUGUST 16, 1951 AND RECORDED M BOOK 578, PAGE 466 OF
THE LAS ANIMAS COUNTY RECORDS;

THENCE ALONG THE SOUTH AND EAST BOUNDARIES OF SAID CHAVEZ “RACT, THE FOLLOWING 2
COURSES:

1. N 80° 54' 56" E, 203.00 FEET TO A POINT, -
2. N 00°S2' 49" E, 284.96 FEET TO A POINT ON THE CENTERLINE OF COLZRADO HIGHWAY 12, .

THENCE IN AN EASTERLY DIRECTION ALONG THE CENTERLINE OF COL(RADO STATE HIGHWAY !
12, A DISTANCE OF 8 MILES MORE OR LESS TO A POINT WHERE SAID CENTERLINE OF COLORADO i
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; HIGHWAY 12 INTERSECTS THE NORTH LINE OF THE MAXWELL LAND GANT; THENCE § 72° 20 20/ ;

i auommnnoxmmornmmxwmmom.7xavoraerm;.mun.mmo i
D POST 30M;: THENCE § 72° 37 34" E CONTINUING ALONG SAID NORY H LINE OF THE MAXWELL ‘
LANDGW,%%&!FBBTTO'DEPOMOFBEGNNNO.

PER SURVEY PLAT FILED 1073198 IN BOOK 966 PAGES 579-780-581.
EXCEPTING THEREFROM THE FOLLOWING:

L Allm;kptnofSeedmz&TowndﬂpuSoulh.mgeG‘IWeﬂ.éthPMteinsmorcwlusthoumgr i
i KW 7P res of said section known as the PAGNOTA TRACT and descriln«d in 1 Special Warrent Decd :
: from Sturco Cosporation t Joha-E: Foupsk; dated 2/1/96, and recorded in Eil-. 932, pg- 412. .

! 2. Andutpartohhcsllzl-:llz.SectimEtndeofmemellz.Sw;anZ&‘l‘owmbip33South,
i RnngeﬁTWut.&hPMMaihedamcrlintthsi@mn!ofCum »f Action and Claims between
Shurco Corporation and John Foupal, detzd 1296, and recorded in Bk. 932, pg. 407.

! 3. Allthatpanlyh;gbemecnthowﬂ:rigtnofmyoftheColoMomdw;'mincR;ikudmdm
Centertine of Colorado Highway 12 located in part of the E1/2SEV4, Secticu: 28, and pan of the SW1/4,
Section 27, Township 33 South, Rauge 67 West, &th PM., described as TRA.CCT 2 in the Assignment of
Causes of Action and Clrims between Siurco Corporation and John Toupal, ilated 7712796, and recorded in
Bk. 932, pg. 407.

4 AnctoflandlyingwithintheMuwellLudG:ntinmdemuhipsShnduSout.nge
) 67'West.6d1?M..desaibedlsTRACI'3inthaAsdgnmmofmsofhcﬁonnndcmbﬂwem
i ShucoCorponﬂonlndeuedﬂms.uwMian. 932, pg. 408,

5. Amdhwlngﬁdﬁnhwwdwhmmoydhwmhipﬂamd%mw
67WmG&MWummNcmmamuMl“-mMmSlurco
CoxponximmdlohnToupaLdﬂelelm,ummbdlan.ﬂz,pg. 413,

6. A tract of land lying within the Maxwell Land Grant in unsurveyed Towsiihip 33 South, Range 68 West,
GmPM.duaibcdutheLORENClTOOOAmerBinnumemded ;uft Claim Doed betwesn
NonhCmmlEmeompanymdwmmshownoudn mirvey piat recorded in Book
964, Pago 914, correction recorded in Book 966, Page 578).

7. ADDITIONAL LANDS EXCEPTED IN TOWNSHIP 33 SOUTH, RANGE 67 WEST OF THE 6™
P.M., LAS ANIMAS COUNTY, COLORADO:

SECTION 19: ALL THE FOLLOWING LYING SOUTH OF HIG:WAY 12 AS APPLICABLE:

JIM AND ANN TATUM BOOK 892, PAGES 713-714-715;
IRENE AND CANDELC CHACON RECEPTION NO. 414349,
SALLY HURTADO BOOK 823, PAGE 765 |
GEORGE CHAVEZ BOOK 575, PAGE 70 .
DAISY CHAVEZ ASEVEDO ET AL, BOOK 926, PAGE 132 !
i EUGENE L. CHAVEZ, BOOK 864, PAGE 371
! FUGENE L. CHAVEZ AND VERNON CHAVEZ, BOOK 906, P.A.GE 519
JOSE RUMALDO CHAVEZ ET AL , BOOK 806, PAGE 23

SECTION 20: ALL THE FOLLOWING LYING SOUTH OF HIGEWAY 12 AS APPLICABLE:;
EUGENE L. CHAVEZ AND VERNON CHAVEZ BOOK 906, PAGE 519,

MAXINE M. CHAVEZ SCOTT ET AL, BOOK 877, PAGE 665
JOSE RUMALDO CHAVEZ ET AL, BOOK 806, PAGE 23
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' ERNEST W. TRUJILLO ET AL, BOOK 865, PAGE 978
ANDY AND ROSELLA MARTINEZ ET AL, BOOK 732, PAGE 134 i

; SECTION 29: ALL LYING SOUTH OF HIGHWAY #12 SOUTH 48 APPLICABLE: |

. DEAGUERO ESTATES MORE FULLY DESCRIBED IN BOOK #29, PAGE I5] AND BOOK

? 456, PAGE 456, AS CORRECTED BY BOOK 323, PAGE 370 AND BOOK 575, PAGE 288 &

i ANTONIO M. DEAGUERQ LANDS AS DESCRIBED IN BOOK 189, PACE 40, BOOR 192, .

PAGE 462, BOOK 192, PAGE 461, BOOK 196 PAGE 54 & 55, 1DOK 352, PAGE 80, BOOK !
357, PAQGE 416, BOOK 573, PAGE 133, BOOK 592, PAGE 467, 100K 593, PAGE 163 & 1T
& 178, BOOK 626,, PAGE 82 & BOOK 940, PAGE 818 & R.O.W. PER BOOK 737, PAGE 457,
465, 480 & BOOK 738, PAGE 482 TO COLORADO & WYOMIN} RALWAY PER BOOK
$76, PAGE 248 FROM COLORADO & WYOMING RAILWAY (.. TO TRINIDAD
RAILWAY COMPANY IN BOOK 892, PAGE 428 & RO.W, DE:DS TO CITY OF TRINIDAD
PER BOOK 737, PAGR 457, 465 & 480 AND BOOK 738, PAGE t32; AND

GEORGE CHAVEZ TRACT, BOOK 666, PAGE 266.

8. ADDITIONAL LANDS EXCEPTED IN TOWNSHIP 33 SOUTH, RAME 68 WEST OF THE 6TH
P.M., LAS ANIMAS COUNTY, COLORADO.

SECTION24: ALL THE FOLLOWING LYING SOUTH OF H.GHWAY 12

VIAPONDO BOOK 563, PAGE 223;
PINKSTON BOOK 767, PAGE 613;
ARMSTRONG BOOK 837, PAGE 563;
FLOYD CHAVEZ BOOK 642, PAGE 497,

TOGETHER WITH AND NOT EXCEPTING THE FOLLOWING ACCESS/RIGHTS-OF-WAY
CONVEYED:

). TERCIO ROAD AND GALLEGOS CANYON:
Grantor convays to Grantes the perpetual casements and rights-of-way for mudways described within i
Paragraphs One (1) aud (3) of that Right-of Way Deed that was recordod wit2 the Clerk and Recorders :
omrorm.\nimu&umymlzllw;xmksss,?mm. Said ea juments and rights-of-way shall )
hnmde:ndbembjeuwdlmhupe:ﬁnemmofnidmgh-of;WnyM. !

2. TRACT #2 (SUB-STATION) ACCESS ROAD:

' AsumyedrigbtofwaywhichispmofﬂwplnumdedinBook?“,l’lg;-:s 579-580-581, Las Animas
County Clerk and Recorders Office, and more particularly described as foll: #s:

A 40 foot wide access easement focated in the SW1/4, Section 27, ‘ownship 33 South, Range 67
West, 6th PM, Las Aaimss County, Colorado, describod as:

BEGINNING at & point on the centeriine of Colorado Hi;hway 12 from which the west
1/4 cornes of Section 27 bears N 44°34'14"° W, 2052.72 fee; THENCE sloog the
| centerline of a 40 foot sccess voud being 20 fect cach gids: of the following described
ocenterline the following two courses:
1. S 45°36's9" W., 307.26 foot to s point; thepee:
2. S40°1042" W., 95.52 feet to & point on the uorthesly right of way of the
Colorsdo and Wyoming Raidroad; said point be:r.g the point of termins of the
above described access casement.

Exhibit “A™ — Page 6




Requested By: sib 03/28/2008, o
Instrument Book Poge

200B0NET6948 DR 1075 1941

635047 1171071998 ©1:135P B: £67 P:1813
Bernard J. Gonzales - Laa Animas County Recarder

3. WESTON CAMP TRACT AND CHERRY CANYON ACCESS ROADS:

WnMuMMMhRWMﬂ%M%M )
Rangs 67 West.&hPM..mnpnoelufhndtnownuﬂxz“WmCmpT:aﬁ".nidpam\beinght :
dmibedinmeSpeciﬂWmDadbmmsmCo:powﬁonandloho'l‘oupddmdleGInd ;
meon!edinbetlu‘kndkmﬂmOtfmltBoﬂkDSZ,l’lptB.mdBBﬁiNSuapointmuhCityof
wmmmmwmmmmmammzammrmm

THENCE runs southwesterly alouglndptnuelin;mcSoutthfkcfduPurpwim River, and ; THENCE
endsmhewwanbounduyofchumqupm

; Amwdﬁzlnofwaywhiuhhpnofdn _:-mmcotdedinliook966.
Pages $79-580-381, mmcmwcummm:dmom. and o e particularly described as &
40 foot wide access easement locatod within the Maxwell Land Grant io unsr.oveyed Township 33 South,
Rangcé‘IWest.&bPMdesaMuMows:‘

BEGINNING at a point on the centerline of South Fork Canyon R::-w, from which BM NO.7 on
the noyth line of the Maxwell Land Grant bears N 58°42'21* E, 3973.73 fect; THENCE along the
centerling ofadofootmmdbemmfectachﬁdeofﬁwkéwingnm

. N B4°2845" W, 234.75 foet to & point,
. N47°1335% W, 172.91 feet to a point;
. N 11°0627" E, 255.34 feet to a point;
N 64°09°00" W, 232.22 feet to @ poiot;
N 88°0927" W, 12135 feet to a point;
. N 7344497 W, 253.40 fest to 8 point; i
. §69°2037" W, 378.65 feet to & point; ’
. N 66°42'53* W, 167.19 feet to 8 point;

N'78*34'53" W, 237.95 feet to a point

. N 56°14'43" W, 219.97 feet to a point;

11. N 73°49°21" W, 193.32 feet to 3 point

12. N83°00'14" W, 200.29 feet to 3 point;

13. N $9°07'13: W, 264.42 feet to & point;

14. N61°05'35" W, 189.68 feet to a point;

15. S 87°3309" W, 256.38 feet 10 point:

16. N 59* 28'41" W, 296.98 foet to & point;

17. N44°47SE™ W, 338.14 foet to a poins;

18. N 26°41'51" W, 156.72 foet W 2 point;

19, N 74°59'19" W, 227.93 feet to & point;

20. N 86°36'S6™ W, 209.94 feat 10 & point;

21. N 53°55'SS" W, 210.97 feet ta a point;

22. N 58°35'48" W, 118.47 feet to s paint; said point b ing the point of terminus of the

above described 40 foot wide access casement.

—
o

4. TRACT #3 ACCESS ROAD:

Ancxisﬁnsmncyedmdﬁghbof—wnydofminwidmtwmmpudmwuchilocmdin
wsmwyed?owu&hipMSowh.WWWm.ouupmeloflndknowuu"l‘neﬂ',uidpnmelbeins
Whmwmwmrmm(mnsmmymudmwm
Coumy.colondo.CletklndReoordmOfﬂee.uBookmz,Pmmu fixhibit B to the Bacgaln and Sale
Mbetmethapmdon.udJohTwpnl;andBEGms“m e:d of the Weston Comp Access
mwwmm;mmeummmmmmmmkofm
Purgatoire River, and: THENCE ends at the southwestem boundsry of Tru:t #3,
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5. ALAMOSITO CANYON ACCESS ROAD:
Anexiwﬁnsmmcyedmdwhiehilloutedinmyodmwm&ip 34 South, Range 67 West,
onapuccloflmdknwuu"rmar.mdpmelbdnsmibed 1a the survey conducted by
Gary Temy Surveying (sefersace #035A-93), recorded in Las Aninus County, Colorado, Cleck
mdn.eco:donom:tsookBSZMWquﬁhanmaB;:'phmsmmedbetwm
Shurco Corporation, nd.lolm’l‘wptl;mdBEGINSntheTmﬂ Access Road described above,
um;mmmwmwmmmmEMany

boundary of Tract 3.
6. TORRES CANYON ACCESS ROAD:

Ancxk&mmwwyedmdwﬁchhlmwdhmyodnwztdpsd South, Range 67 West,
ou:pneelofundkaomu"lmr.nidpamelbeiuduﬁibed in the survey conducted by
Gary Terry Smsyh:(mﬁm#%ﬂ»%).mu@hwm:nn County, Colorsdo, Clerk
demdeuOﬂlce.uBookDBl.hgedMusxhithtomnnminud Sale Doed between
Slurco cmmwmrwpn;msncms at the Tract #3 Access Road described above,
and; mmmmlwammmﬂmmmkanmmyw»yor
Tract 3.

7. LORENCITO COAL TRACT ACCESS ROAD:

‘!ﬁsmusmmmrwelBofthemeimC«le(mv-z:vmoxdedinBookm.mge
914,cwecﬁonmmdedinaook966.hueSmwmhmun':comdQuitChimDeed
betweenm Nocth Central Energy, Inc. (G:mwt)mdﬂdmmw' Proc:sing, LLC. (Grantoe) which
reads:

“Reserving unto Grantor, mmmforiuyudwwadjmummenﬁywnedby
Gnnm.mdfwuﬂnypummmﬁumdmdwmummmindbythe
Gmmm«mmmuwauuumwm:mmu,wmm
ofaidammmnmhmymmmﬁﬁwmﬁnwuh the coal processing und related
mmmdhmiummuﬁwmhhﬁ:mmwﬁn;mdpmﬁw
w,uzmmmmmmmmmmm or implied obligation to
povﬁe&mmmuwﬁuwﬁmmmnidlwh”

AwpyofﬂncumeemdedQuitChhnDeediumhedforubwu - Attachonent *A’ and also
sbwwnonushownmdnmypmmdedhaookm.mvumamﬂumﬂedh
Book 966, Page 578.

JAWORDPROCGRANTMLANDSUMPOEXHIBITIA
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Plat Showing Parcel 1 and Parcel 2 of Leased Premises
[See Attached]
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EXHIBIT B

Survey Plat - New Elk Facility
[See Attached]
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EXHIBIT C

Plat Showing Extent of Existing Mine Workings in Farcel 1
[See Attached]
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EXHIBIT D

Definitions Relating to Underground Mine Workings

Facilities and Spaces Definition

CROSSCUTS: A small passageway driven at right angles to the main entry to
connect it with a parallel entry or air course.

ENTRY: An under ground passage used for haulage or ventilationor as a
manway.

POCKET: Area where coal is dumped at the bottom of the belt that runs

from the inside of the mine to the surface.

PORTAL: An entrance to a mine. (This mine has two entry portals, one
for rail and one for conveyor belt.)

Equipment and Related Items Definition

CONTINUOUS MINER: A mining machine designed to remove coal from the face
and load that coal into shuttle cars or a conveyor.

CONVEYOR BELT: A belt used to carry a load from a receiving pointto a
discharge point.

FEEDER BREAKER: An electric powered machine that sets at the belt tail or side

where the shuttle car durnps its load. The breaker has a
chain conveyor and pickpoints to break any large pieces of
coal.

HIGH VOLTAGE CABLES: Electric cable that supplies power to all sections of the
mine. High voltage is considered 1001 volts and higher.
(At this mine 2/0 cable is used.)

LOCOMOTIVES: Electric engine operated from current supplied by the
rectifier through a trolley and tract. (At this mine
locomotives are 10 ton or 20 ton.)

LOW VOLTAGE CABLE: Electric cable that supplies power to all areas of the mine
that require low voltage power of 0-600 volts.

MINE FAN: A ventilator used to blow or exhaust the necessary air
current to ventilate the mine workings.
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Equipment and Related Items Definition

RAILS: Track that locomotives travel on.

RECTIFIER: Equipment used to convert AC current to DC current (used
to run 20 ton locomotives at this mine.)

ROCK BOLTING MACHINE: An electric powered machine on rubber tires that drills holes
in the roof to laminate the strata above the coal to form a
beam for support.

SECTION EXHAUST FAN: A ventilator used to ventilate the faces of a working section.
SECTION TRANSFORMER: A transformer that reduces high voltage (1460 volts) to low
voltage (480 volts) to power the equipment in a portion of

the working area of a mine.

SHUTTLE CAR: A vehicle on rubber tires used to transport coal from the
continuous miner to a conveyor.

TROLLEY WIRE: Bare electrical wire that supplies power to locomotives.

3638241 16.D0C




NORTH CENTRAL ENERGY, INC.



EXHIBIT A
. DESCRIPTION OF NEW ELK FACILITY

Quitclaim Deeds dated June 1, 1997, from North Central Energy, Inc. to Picketwire
Processing, LLC.

RIGHTS PREVIOUSLY GRANTED

None
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Ul M DEED OF ABAND UNDERGROUND WORKINGS

THIS DEED, Made as of the ﬁ day of dome 177, from North
Central Energy, Inc., and Basin Resources, Inc., both corporations duly organized and
existing under and by virtue of the laws of the State of Colorado {"Grantors"), and
Picketwire Processing, LLC, a limited lability company duly organized and existing
under and by virtue of the laws of the State of Colorado ("Grantee”).

WITNESS, That the Grantors, for and in consideration of the sum of One
dollar and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, has remised, released, granted, conveyed, and
QUITCLAIMED, and by these presents does remise, release, grant, convey, and
QUITCLAIM unto the Grantee, its successors and assigns forevey, all right, title, and
interest, claim and demand, if any, in the abandoned underground workings of that
certain coal mine known as the New Elk mine (formerly known as the Allen Mine),
lying and being in the County of Las Animas and State of Colorado, and which
vyorkm_gs are located entirely beneath certain real property owned by Grantors in fee
{including all mineral rights) which are generally described as follows:

Those certain lands covered by Permit C-81-012 from the Colorado
q Division of Minerals and Geology, situate in Las Animas County,

Colorado, consisting of 3,997.8 acres, more or less.

TO HAVE AND TO HOLD the same, together with all and singular the
appurienances and privileges thereunto belonging, or in anywise thereunto
appertaining, and all the estate, right, title, interest and claim whatsoever, of the
Grantors, either in law or equity, to the use and benefit of the Grantee, its successors
and assigns forever, and specifically acknowledging the right of Grantee, its
successors and assigns, to dispose of coal processing wastes in said abandoned
underground workings. Provided, however, Grantee covenants and agrees to
indemnify and hold harmless Grantors, their affiliates, successors and assigns, from
and against any claim, damages, liability, responsibility or action whatsoever, made
by any person, entity or governmental authority, arising from Grantee’s ownership,
use or oPeraﬁon of s2id underground workings, including without limitation, any
such claim, damage, penalty, fine, liability, responsibility or action imposed by or
resulting from any environmental law or regulation.

IN WITINESS WHEREOF, the Grantots have executed this deed on the date
set forth above.

. DWOO5557
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GRANTORS:

NORTH CENTRAL ENERGY, INC. BASIN RESQURCES, INC.

et - %ﬁ%“ %féé:"ﬂ

Agreed to and Accepted this day of ., 1996,

GRANTEE:

PICKETWIRE FROCESSING, LLC

DWoos 56
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STATE QF Montema ) n

trusent Book Page
Yss 200100653177 OR 1006 687 |
@ COUNTY OF _ Silver Bow ) ;

Sworn to and subscribed under oath before me by Paul Gatzemeler as !

T — e ————

President of North Central Energy, Inc. this _28thlay of _Jamuary — ‘
1997 i

My commission expires: £ 75 55

it 7L

Notary Public
STATE OF _ Yontana )
COUNTY OF __ Silver 3ow %s“"
Sworn to and subscribed under path before me by Paul Gatzemeler  as
President of Basin Resources, Inc. this 28thday of _Yamuary _ 1997.
My commission expires: _= “& =95
Notary Public /

state or (0loAado )
COUNTY OF L20ue ) e

Sworn to and subscribed under cath before me by John Patterson as

Vice President of Picketwire Processing, 11C this 29thday of _Jamuary
1996.

My comumnission expires: _ February 20, 1998

:flm% M O&ww

DHOOSES Y




PERMIT TRANSFER AND OPERATING AGREEMENT

This Permit Transfer and Operating Agreement (“Agreement”) is made and entered into effective
this 12" day of January, 2006, by and between Picketwire Processing, LLC and Lorencito Coal
Company, LLC, Kentucky limited liability companies, with offices at 4422 Bryan Station Road, Lexington,
Kentucky 40516, (coliectively “the Companies”) and New Elk Coal Company, a Kansas limited liability
company, with offices at 1202 Main Street, Goodiand, Kansas 67735 (“New EIK").

WITNESSETH:

A The Companies are the holders and owners of Permit Nos. C-81-012 and C-86-084
issued by the Colorado Division of Minerals and Geology (“DMG") (the *Pemmits”).

B. The Companies desire to designate New Elk as the “Operator” to conduict coal processing
and reclamation activities under the Permits until the transfer date (“Transfer Date”) for each permit,
respectively, subject to the terms and conditions of this Agreement.

C. The Companies desire to transfer the permits to New Elk, and New Elk desires to

succeed to the Permit.

NOW, THEREFORE, for and in consideration of these premises and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as '
follows:

1. Designation of Operator. The Companies hereby designate New Elk as the Operator
under Permit Numbers C-81-012 and C-96-084, and shall, within thirty (30) days after the execution of this
Agreement, file with DMG any and all applications or notifications necessary to formalize such designation

with DMG.

2. Operator’s Rights and Obligations. Effective on the date upon which New Elk is

recognized by the DMG as Operator under the Permits {the “Effective Date”™), and continuing until the
Transfer Date for the Permits to the extent allowed by and in accordance with applicable law, the
Companies hereby grant New Elk the right to conduct coal processing and reclamation activities on the
Permits prior to the Transfer Date; provided that if the DMG has not approved the transfer of the Permits
to New Elk within six (6) months of the Effective Date and released the bonds provided by the Companies

to secure the Permit, New Elk will cease all further activities on the area of the Permits until the Permits




have been transferred to New Elk and all of the bonds provided by the Companies fo secure the Permits
have been released. From and after the Effective Date, New Elk shall be solely responsible for
compliance with the terms and conditions of the Permits and with all enforcement notices or orders issued
by the DMG or other governmental agency with respect to the Permits and any fines or penalties
assessed in connection therewith; provided, however, the Companies shall remain solely responsibie for
the payment of any fines or penalties assessed for any enforcement notice or order issued prior to the

Effective Date.

3. Transfer of the Permits. No later than thirty (30) days after the date of this Agreement,

New Elk shall file a proper and complete application with the DMG and any other government agency to
accomplish the transfer of the Permits. New Eik shall thereafter diligently pursue and take ali necessary
actions to accompilish the final transfer of the Permits as quickly as possible. The parties agree to fully
cooperate with each other and to act in good faith to accomplish the results contemplated in this
Agreement, including the providing of information and the preparation and execution of any additional
documents that may be reasonably necessary to accomplish the transfer of the Permits.

4. Indemnification. New Elk shall defend, indemnify and hold harmiess the Companies,
their affiiiates and respective officers, directors, employees and agents from and against any and afi
liability for damages, costs, Iosses, fines, assessments, penalties, claims and expenses, including
attorney fees, arising from or associated with New Elk's occupation or use of the properties covered by the

Permits and the acts or omissions of New Elk, its employees, agents, contractors and invitees in

connection therewith.
5. Miscellaneous.
a. This Agreement shall be governed and construed in accordance with the laws of

the Commonwealtth of Colorado.

b, New Elk acknowledges that the Companies have made no representations,
warranties or guarantees of any kind as to the condition of any area covered under the Permits.

c. This Agreement constitutes the entire agreement among the parties pertaining to

its subject matter and supersedes all prior agreements and understandings of the parties in connection




with such subject matter. No covenant or condition not expressed in this Agreement shall affect or be
effective to interpret, change or restrict this Agreement. No modification, waiver, termination, rescission,
discharge or cancellation of this Agreement, and no waiver of any provision of or default under this
Agreement, shall be binding on any party unless in writing signed by its duly authorized representative.

d. Neither this Agreement, nor any of the rights, interests or obligations hereunder,
shall be assigned by either party without the prior written consent of the other, which consent may be
withheld in such party’s sole discretion.

e. Any notice or other communication under or in connection with this Agreement
shall be in writing and shall be addressed to the parties at their respective addresses set forth in the
opening paragraph of this Agreement. Such notice shall be effective when delivered to such address or to
such other address as shall have been designated by written notice to the other.

f. The failure of either party to seek redress for violation of or to insist upon strict
performance of any covenant or conditions of this Agreement shall not be considered a waiver, nor shall it
deprive that party of the right thereafter to insist upon strict adherence to that or any other term of this
Agreement.

g. Nothing herein, expressed or implied, is intended or shall be construed to confer
upon or give to any person other than the parties any rights or remedies under or by reason of this
Agreement.

h. if any provision of this Agreement, or the application thereof, to any person or
circumstances shall, to any extent, be held in any proceeding to be invalid or unenforceable, the
remainder of this Agreement, or the application of such provision to persons or circumstances other than
those to which it is held to be invalid or unenforceable, shall not be affected thereby, and shall be valid and
enforceable to the fullest extent permitted by law, but only if and to the extent such enforcement would not
materially and adversely frustrate the parties’ essential objectives as expressed herein.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first

above wriften.
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PICKETWIRE PROCESSING, LLC

%{:jiucno COAL COMPANY, LLC

tle: _MNA’@EQ

NEW ELK COAL COMPANY, LLC
By: ﬁ//;»? aq Oovoridafa
Title: md/u,aq/vl/

STATE OF KENTUCKY [4

COUNTY OF FAYETTE

The fgregoing instrument was acknowledged before me this Bﬂﬂay of ’VMJL&J,,/
2006 by o Mdacton o as_ Whaides + of Picketyfire Prodessing, LG

and Lorencito Coal Comipany’LLC, Kentucky limited liability companies, for and on behalf of said
corporations.

My Commission Expires: 4?“ S5 QoA

NQTARY PUBLIC

STATE OF tj@ 22000
COUNTY OF _Shun man.

The foregomg .lnstmment was acknowledged before me this _Z day of
2006 by _|;} : P as _Yrinoen of New Elk Coal Compaﬁy LLC
a Kansas limitefl Kability oompany, for and on behalf of said corporation.

My Comrmission Expires.__7 / 12007

NOTARY PUBLIC

RGD:pc\LCC-014101-12-06

BARBARA BEDORE
! State of Kansas

Wy Appt. Bxp. 7( 7/ 2e

m,..




Exhibit 34 Right of Entry

AGREEMENT

This Agreement is made this é..t day of d P> ber 2011, by and between New
Elk Coal Company LLC, located at 122 West First Street, Trinidad, Colorado (hereinafter
referred to as “NECC™) and Pacesetter Energy Leasing, LLC, a Texas limited liability company
whose address is 2001 Timber Creek Road, Flower Mound, Texas 75028 (“Pacesetter Energy™).

WHEREAS, NECC is the owner and operator of a coal mine located at 12250 Highway
12, Weston, Colorado 81091,

WHEREAS, Pacesetter Energy owns the surface estate and/or the right to grant
easements throughout the surface estate of property located in Township 37 South, Range 68
West, Las Animas County, Colorado, as depicted on the attached map and shaded light brown
(east of the area referenced on the map as NECC Wash Plant Parcel “A”) and is hereinafter
referred to as the “Property.”

WHEREAS, NECC is interested in purchasing the Property for purposes of NECC’s
mining operations.

WHEREAS, NECC wishes to enter the Property {or purpose of obtaining data regarding
vegetation, soils and other baseline information relative to the Property as may be required to
obtain permit approval from the Colorado Division of Reclamation, Mining and Safety
(“DRMS”).

WHEREAS, Pacesetter Energy is willing to grant NECC and its authorized
representatives access to the Property for such purposes upon all of the terms and conditions as
set forth herein.

NOW THEREFORE, in acknowledgment of the above statements and in consideration of the
agreements set forth below, the parties agree as follows:

1. Permission to Enter. Pacesetter Energy hereby acknowledges that NECC, its
officers, employees, agents, contractors, and all other persons authorized by NECC, are hereby
authorized to enter and use the Property for the purposes described above and in Paragraph 2
below.

2. Purpose of Entry. By this Agrecment and in consideration of the mutual promises
herein, Pacesetter Energy authorizes NECC, or persons acting on its behalf (collectively referred
to as "NECC”), the right of entry onto the Property to conduct pre-permit environmental testing
of vegetation, soils and other baseline information concerning the Property as may be required
by DRMS (“environmental surveying™). For purposes of these activities, NECC shall utilize
light equipment and tools specifically designed for environmental surveying. The environmental
surveying to be performed by NECC shall be completed within 45 days from the date of NECC’s
initial entry onto the Property.

3. Conditions to Entry. NECC’s entry upon the Property pursuant to this Agreement is
subject to each of the following conditions:




a. NECC shall make every reasonable effort to minimize any interference with
Pacesetter Energy’s activities being conducted at the Property.

b. NECC shall maintain in a reasonably neat and clean condition at all times both
the areas of the Property in the vicinity of the environmental surveying and all other areas of the
Property utilized in connection with the environmental surveying,

c. Following the conclusion of the environmental surveying, NECC shall remove
from the Property all tools, supplies, and materials used in connection with such activities and
shall restore the Property to a substantially similar condition as existed immediately prior to the
activities described in this Agreement and in compliance with the applicable reclamation
requirements of the Colorado Division of Reclamation Safety and Health.

d.  NECC shall provide Pacesetter Energy with forty-eight hour (telephone) notice
of its intent to enter upon the Property.

c.  Persons entering the Property for the purposes set forth herein may be asked by
employees or authorized representatives of Pacesetter Energy to produce appropriate
identification and may be excluded from the Property if they fail to do so.

4. Term. The consent and grant of right to enter the Property by NECC provided by
this Agreement shall terminate on November 1, 2011 (“Termination Date”); provided however,
that by written notice by NECC to Pacesetter Energy not later than 10 days prior to the
Termination Date, NECC may elect to extend the Termination Date for an additional 30 days.

5. Indemnification. NECC hereby covenants and agrees to indemnify and hold harmless
- Pacesetter Energy, its affiliates, successors and assigns, from and against any claim, damages,
liability, responsibility or action whatsoever, made by any person, entity or governmental
authority, arising from NECC’s presence on, or use of the Property.

6. Successors and Assigns.This Agreement is binding upon and shall inure to the
benefit of the successors and assigns of the parties.

7. Authority. Each person executing this Agreement on behalf of a party represents and

warrants that he or she is authorized to execute this Agreement on behalf of such party and to
bind such a party by its terms.

Signature Page to Follow



IN WITNESS WHEREOF, the parties have executed this Agreement as of the date set
forth below.

NEW ELK COAL COMPANY LLC

By: (S
Its: 7 mige pr RS ABEL,
Date: Q-IZ -1l

PACESETTER ENERGY LEASING, LLC

By: [/t /?X/\/"‘M““

Us:_ fees jfp 7
Date: /7~ /= s/




June 1, 1997
Quitclaim Deed from North Central Energy, Inc and Picketwire
Processing, LLLC



.

QUITCLAIM DEED

THIS DEED, Made as of the ﬁ day of _\_)—um , HCW from North
Central Energy, Inc., a corporation duly organized and existing under and by virtue
of the laws of the State of Colorado ("Grantor"), and Picketwire Processing, LLC, a

limited liability company duly organized and existing under and by virtue of the
laws of the State of Colorado ("Grantee").

WITNESS, That the Grantor, for and in consideration of the sum of Ten
dollars and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, has remised, released, leased, let and
QUITCLAIMED, and by these presents does remise, release, lease, let and
QUITCLAIM unto the Grantee, its successors and assigns forever, all right, title, and
interest, claim and demand, if any, in the lands situate, lying and being in the
County of Las Animas and State of Colorado, and described as follows:

That certain parcel identified as being within the "Surface Area
Boundary (259 acres approx)" on that Map prepared by Basin Resources,
Inc., and dated 11/4/96; less and except that certain parcel identified on
said map as "Additional Surface Disturbance Area Excluded From
Purchase (25.9 acres approx); for a total of 210.8 acres.

TO HAVE AND TO HOLD the same, together with all and singular the
appurtenances and privileges thereunto belonging, or in anywise thereunto
appertaining, and all plants, buildings, structures, erections, improvements,
appurtenances and fixtures (including fixed machinery and fixed equipment)
situated thereon or forming part thereof, and all the estate, right, title, interest and
claim whatsoever, of the Grantor, either in law or equity, to the use, benefit and
behoof of the Grantees, their heirs and assigns forever. The singular number shall

include the plural, the plural the singular, and the use of any gender shall be applied
to all genders.

RESERVING UNTO GRANTOR an easement for ingress/egress to adjacent
lands currently owned by Grantor, and for utility purposes, the exact size and
location of which shall be determined by the Grantor and Grantee or their respective
successors or assigns; provided, however, that the location of said easement shall
not in any manner conflict or interfere with the coal processing and related
operations of Grantee, its successors or assigns on the lands granted herein, and
provided further, that Grantee, its successors and assigns, shall have no express or

implied obligation to provide Grantor access across existing or future bridges on said
lands.




IN WITNESS WHEREOF, the Grantor has executed this deed on the date set
forth above.

() GRANTOR:

NORTH CENTRAL ENERGY, INC.

M,%:Ma

Tltle

STATE OF p2JwX )

) ss.

COUNTY OF feboey (Zn )

Sworn to and subscribed under oath before me by He Fpsecte # __ as
of North Central Energy, Inc. this . _day of

o "My commission expires: =Z~§ — 9/7

N\

\‘.'. i "—'

._“..‘ ‘011114( =
,'—‘:‘_. ﬂ- ‘_’_.

Notary Public

. 2 DWOO1541
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Beginning at a point on the southerly side of the centeriine of Highway 12 having State
Plane Coordinate Values of N—179914.7337 ond E—2155994.2610; thence, N.19°05'21"W.,
102.35" feet to point 1; thence, N.40"4°04"E., 391.28 feet to point Z;thence,
N.41°07'30"E., 141.57 feet to point 3; thence, N.02°38'19"E., 401.01 feet to

‘oint 4; thence, N.BZ2'34'25"E., 234.22 feet to point 5; thence, S.56°28'307E., 212.21

WE:t to point 6; thence, N.B1T08'23"E., 264.26 feet to point 7; thence, N.83'39°26E.,
153.17 feet to point 8; thence, N.16°02'06"W., 109.32 feet to point 9; thence,
N.615328"W., 302.80 feet to point 10; thence, N.5618'35"W., 217.41 feet o point 11,
thence, N.5327'29"W., 182.95 feet to point 12; thence, N.60"1323"W., 179.23 feet to
point 13; thence, N.61°35'48"W., 144.47 feet to point 14; thence, N.5505'06"W., 90.63
feet to point 15; thence, N.0316'58"E., 33.23 feet to point 16; thence, N.47°33'327E,,
55.75 feet to point 17; thence, N.05°30'36"E., 59.82 feet to point 18; thence,
N.1544’45"W., 97.07 feet to point 19, whose State Plane Values are N-181785.5731 and
E-2156157.2447; thence, N.5014'19°E., 54.73 feet to point 20; thence, N.48'58'147E,,
122.15 feet to point 21; thence, N.34"16'38"E., 200.10 feet to point 22; thence,
N.67°4019"E., 60.76 feet to point 23; thence, N.8925'19"E., 104.00 feet to point 24
thence, $.80°40'10"E., 86.20 feet to point 25; thence, N.73°31"15"E., 50.60 feet to point
26; thence, N.44°01'55"E., 217.26 feet to point 27; thence, N.70°53'53°E., 54.77 feet to
point 28; thence, S.85°33°'04"E., 137.89 feet tc point 29; thence, N.80°54'15"E., 95.73
feet to point 30; thence, N.34'33'S1°E., 90.74 feet io point 31; thence, N.0828'35"W,
130.39 feet fto point 32; thence, N.24'52°36"E., 83.41 feet to point 33, whose State Plane
Vailues are N—182548.7524 and E—2157201.1023; thence, N.82'13'50"E., 119.23 feet to point
34, thence, S.89"18"16"E., 266.76 feet to point 35; thence, S.B320'38"E., 48.67 feet to
point 36; thence, S.68'32'207E., 49.24 feet to point 37; thence, $.5026'27"E., 57.15
feet 1o point 38; thence, S.45°09'24"E., 119.07 feet to point 39; thence, S.49°33'40°EL.,
134.01 feet to point 40; thence, 5.52°55'52"E., 83.81 feet to point 41; thence,
S.46°52°40"E., 104.13 feet to point 42; thence, S.25'58'19"E., 147.92 feet to point 43

.Hence, S.23°36'17"E., 84.14 feet to point 44; thence, S.19°41'11"E., 77.56 to point 45;
nence, S.15°20'20"E., 76.09 feet to point 46; thence, S.12°57'33"E., 70.33 feet to point
47, thence, S.06°33'09"E., 58.44 feet to point 48; thence, S.0126"16"E., 58.43 feet to
point 49; thence, S.06°33'25"W., 49.47 feet to point 50; thence, S.12°31'34"W., 51.93
feet to point 51; thence, S.14°01'10"W., 51.41 feet to point 52; thence, $.18740"18"W.,
75.76 feet to point 53: thence, S.19°05'23"W., 55.27 feet to point 54: thence,
3.24°49'42"W., 68.02 feet to point 55; thence, S5.24'52'23"W., 60.14 feet to point 36;
S.25'25'43"W., 37.04 feet to point 57; thence, S.24'58'04"W., 43.49 feet to point 3&;
thence, €.19°08'43"W., 38.83 feet to point 59; S.1508'41"W., 47.53 feet to point 60;
thence, S.06°14'04"W., 44.21 feet to point 61; thence, S.01°00°38"E., 44.81 feet to point
62; thence. S.10"10°06"E., 58.20 feet to point 63; thence, S.21727°217E.. 71.59 feet to
point 64; thence, S.2810'56"E., 76.60 feet to point 65; thence, $.28'39'25"E., 105.82
feel ‘o point 66; thence. S.29°59°40"E.. 44.10 feet to point 67; thence, S.365 7%,
71.03 feet to point 68: thence, S.41"18'10"E., 172.81 feet to point 63, a point on the
southerly side of the centerline of Stote Highway 12; thence along the southerly side of

the centerline ofHighwav 12 along the following fourteen (14) courses, S.72°00°40°W., 193.90 -
to point 70; thence, S.77°22'49"W., 55.86 feet to point 71; thence, $.76711°04"W., 34.67 feet
to point 72; thence. S.86°33'43"W., 69.02 feet to point 73; thence, N.882822"W,

105.36 feet to point 74, thence, N.88'06'53"W., 127.84 feet to point 73; thence,
N.88°04'35"W., 107.79 feet to point 76; thence, S.87°46’01"W., 56.12 feet to point 77,
thence, N.82°05'28"W., 36.63 feet to point 78; thence, N.76711704"W., 72.64 feet to point 79
thence S.71°05'50"E., 380.13 feet to point 80; thence S.70°47°08"W., 399.54 feet to point Bl
thence S.70°38'21"W., 218.17 feet to point 82; thence S.70°58'47"W., 353.93 feet

.to the point of beginning and containing 80.73 aocres.

DWOO154 2




DESCRIPTION _FOR PARCEL B (PG. 1/2)

Zeginning at a point on the southerly side of Highway 12, scid point having Colorado

Stote Plane Coordinate Values of N—180622.2405 and E~2158637.2066; thence, from said poini

pS9inning, 5.01°29'46"W., 339.77 feet to point 1; thence, N.74°26'15"E., 273.32 feet to point 2;
‘wnce, S.82720°31°E., 485.15 feet to point 3 thence, crossing the right—of—way of the Trinidoc

Roiiroad, S5.05°03'51"F., 268.20 feet to point 4; thence, 5.7712'13"W., 240.08 feet to point

=t thence. S.72°S4'48"W., 129.78 feet to point 6: thence S.64'40'23"W.. 84.50 feet io point

- thence, S.58'40°43"W., 249.69 feet to point 8, thence, S.6248'58"W., 88.21 feet to point

20 thence. S.12°4325"E., 37.93 feet to point 10: thence, S.21°02'16"W.. 98.96 feet to point

i1, thence, S5.24'52"18"W., B3.40 feet to point 12, whose State Plane Values are

N—175468.1971 and E-2158609.6816; thence, S.B90703"W., 445.82 feet to point 13; thence,

5.66°06'58"W.. 106.16 feet to point 14 thence, S.45°42°27"W., 96.53 feet to point 15;

thence, S.84°'58'27"W., 39.41 feet to point 16: themce, N.56°42'12"W.. 53.56 feet to point

17, thence, S.8503'56"W., 53.48 feet to point 18; thence, S.46724°01"W., 122.02 feet to

point 13; thence, S.01"53'39"E., 410.72 feet io point 20; thence, S.86°03'11"W., 99.18 feet

to point 21; thence, S.1274119"W., 134.92 feet to point 22; thence, S.09°31°46"W.,

152.48 feet to peint 23; thence, $.35'29°14"W., 29.31 feet to point 24; thence,

M.83°09°01"W., 23.16 feet to point 25: thence, N.4925'00"W., 20.01 feet to point 26;

thence. N.42°31'42"W., 35.34 feet to point 27 thence, N.41°47°44"W., 124.87 feet to

soint Z8; thence, N.43'39'37" W., 99.44 feet to point 29: thence, N.41°51'25" W., 175.87 rfeet

10 point 30; thence, N.47°40°09"W.. 56.73 feet to point 31: thence, N.5552'35"W..

S4.56 feet to point 32 thence, N.62°28'58"W., 55.01 feet to point 33; thence,

N.72°27°22"W., 59.17 feet to point 34: thence, N.73'236'58"W., 112.20 feet to point 35;

thence, N.76°32'39"W., 118.93 feet to point 36; thence, N.80'39'42"W., 88.44 feet to

point 57. thence, N.8B'02'01"W., 65.72 feet to point 38; thence, S.84718'02"W., 108.71 feet

w0 point 39; thence, S.76°39'21"W., 542.92 feet to point 40: thence, S.72°07'20"W..

421.15 feetl to point 41; thence, S.37°21°48"W.. 216.00 feet to point 42; thence,

8002'27°W., 269.87 feetr to point 43: thence, S.75°27'14"W., 761.94 feet to point 2

rience. S5.17°52'22"W., 312.22 to point 45, whose Stote Plane Values are N—-178202.2707

and E—2154418.4979; thence, N.8312°06"W., 793.50 feet to point 46; thence,

N.83'33"17"W.. 300.39 feet to point 47; thence, N.88'50'28"W., 195.48 feet to point 48;

thence. S.33"M1°34"W, 58.91 feet to point 49; thence, S.697°57'33"W., 163.04 feet to

2eint 200 thence, £.79°56'08"W., 105.41 feet io point 31; thence, S.B802'31"W., 72.56 ‘zst

o - - =

'3 Doint SX thence. S5.77°59'45"W., 73.75 feet to point 53: thence, S.82°09'36"W..

#+.24 feet 1o point 34; thence, S.51722°00"W., 53.93 feet to point 55; thence.
2.S0°34°02"W., 124.24 feet to point 56; S.55'53'33"W., 161.89 feet to point 57 thence,
2.39°01'31"W., 333.20 feet to point 58; thence, S.80°30'38"W., 75.97 feet to point 59;
N.C9T3Z387EL. 39.36 feet o point 80 thence, N.32°56°52"W., 45.44 feet to point 651:
nence. N.B7TCIAB'W. 151,17 feet to point 62 thence, S.77°13'34"W., 117.53 feet ‘2

soint 230 thence. 5.77°40°14°W., 116.10 feet to point 64; thence, S.78°59'21"W.. 11513 fest
o point 530 thence, S.75°06'12"W., 87.52 feet to point 66; thence, S.78734'15"W.,

£.oe Geet 10 point B7; thence. £.75'44'27"W., 75.27 feet to point 68: thence,

S UA704TW. T0.91 feet to point 69: thence, S.68°41°04"W., 79.63 feet to point 70;

“nence. Z.57°073"W., 85.06 feet to point 71; thence, S.80°17'05"W.. 55.70 feet ‘o

2oint 710 thence, M.SBT03'48"W.. 29.82 feet io point 73 thence, S.83'17'13"W. 59.71 ‘eet

"Tocoint T4 thence, Z.8611°00"W., B8.25 feet tn point 75; thence, N.86'40'37"W,

2e.2d “zet {0 point T8B! thence. N.89'26'04"W. 66.49 feet to point 77; thence,

SUTATISTW., 55.37 feet o point 78 thence, $5.74'58'40"W., 161.44 feet to point 73

nence. 3.83°38°13"W.. 79.83 feetr o point 80 thence, S.70745'43"W., 149.05 feei io
thence. S.50°46'47"W., 23.32 feet to point 82; thence, S.11°10°567E.. 99.67 feet ‘o

soint 83 thence. :.00M6'177E. 176.74 feet to point 84 thence, S.03°05'42"W., 29.29 feet
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DESCRIPTION FOR _PARCEL B (PG. 2/2)

to point 83; thence, S.38°38'26"W., 49.58 feet to point 86; thence, N.8042°40"W.,

48.27 feet to point 87; thence, N.18"15'38"W., 10B.93 feet to point 88; thence,

A7°22°09"W., 65.11 feet to point 89; thence, N.00°36'39"E., 52.46 feet to point 90

ence, N.08'57'41"W,, 67.90 feet to point 91; thence, N.45°39'58"W., 50.72 feet to

point 92; thence, S.67°31'46"W., 86.88 feet to point 93; S.77°54'53"W., 275.06 feet to

point 94 thence, N.73'14'47"W., 249.06 feet to point 95; thence, S.86'44'23"W.,

105.52 feet to point 96; thence, S.46°56°25"W., 18.69 feet to point 97; thence,

S.87°31'13"W., 42.50 feet to point 98; thence, N.60'26’18"W., 51.48 feet to point 99;

thence, S.77°34'43"W., 43.91 feet to point 100, whose State Plane Values are

N—177496.7489 aond E~2149208.1033; thence, 5.25'00'57"W., 29.55 feet to point 101, thence,

S.09"14'16"W., 282.18 feet to point 102; thence, S$.85727'27"W., 564.23 feet to point 103;

thence, N.08'37'39"W., 193.71 feet to point 104; thence, N.59°05'15"W., 309.88 feet to

point 105; thence, N.11"34'28"W., 133.76 feet to point 106; thence, N.0S12°41"W.,

144.91 feet to point 107; thence, N.86'01'41"E., 273.86 feet to point 108; thence,

N.03°05'19"W., 218.20 feet to point 109, whose State Plane Volues are N—178008.4009 and

£~2148504.3506; thence, N.B6°00°46"E., 1091.46 feet to point 110; thence, N.83°59'12E.,

376.65 feet to point 111, @ point on the North right-of-way line of soid railroad; thence,

along said right of way the following three (3) courses; N83'05'24"E., 3056.54 feet to point 112

thence N.76°45'19"E., 1358.31 feet to point 113, said point being the SW corner of the

25.5 acre exclusion tract; thence, N.63'54°'0B"E., 1854.66 feet to point 114,

said point being the SE corner of said exclusion tract; thence departing said railroad right—of—v

N.12°55'58"W., 415.87 feet to point 115; thence N.4624'14"W., 65.17 feet to point 116, thence

N.70°20'47"W., 72.77 feet to point 117, said point being the NE corner of said exclusion tract,

which is also a point on the southerly side of the centerline of said Highway 12,

thence along the following fifteen (15) courses, N.70'5847"E., 353.93 i

feet to point 118; thence, N.70°38'21"E., 418.17 feet to point 119; thence, N.70%47'08°E..
A39.54 feet to point 120; thence, N.71°05°50"E., 380.13 feet to point 12%1; thence,

.76"11°04"E., 72.64 feet to point 122; thence N. 82°05'28"E., 56.63 feet to point 1235,

thence, N.87°46'01"E., 56.12 feet to point 124; thence, S.88°04'35"E., 107.79 feet to point

125; thence, S.88°06'53"E., 137.84 feet to point 126: thence, S.88'28'22"E., 105.36 feet to

point 127; thence, N.B633'43"E., 69.02 feet to point 128; thence, N.76"11°047E., 34.67 feet

to point 129; thence, N.77°22749"E., 55.86 feet to point 130; thence, N.72°00°427E., 193.90

feet to point 131; thence N.72°00°40"E. 317.40 feet to the point of beginning cnd contoinin_g.

168.57 acres excepting the area of the tract being in common with the Trinidad Railroad right--

Said common crea being 36.29 acres. The total ocreage being herein conveyed being 132.28 ac
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COAL PURCHASE AND LOADING FACILITIES AGREEMENT

This Coal Purchase and Loading Facilities Agreement (herelinafter “Agreement™), having
an effective date of January 12, 2006 is made and entered into by and between A.P. Maxwell
Development Company, LLC, Lorencito Coal Company LLC and Picketwire Processing,
LLC, Kentucky Limited Liability Companies, located at 4422 Bryan Station Road, Lexington,
Kentucky 40516 (“Lessor”) and New Elk Company, LLC, a Kansas Limited Liability Company,
located at 1202 Main Street, Goodland, Kansas 67735 (“Lessee™).

WITNESSETH:

WHEREAS, Lessor ov;/ns or controls certain property, including the coal, and a coal
loading facility known as the New Elk Facility located near Weston, Colorado, and

WHEREAS, said New Elk Facility includes stockpile coal and refuge and loadout
facilities, and the property, and abandoned underground workings (collectively “New Eik
Facility™) as shown on Exhibit A, along with a description of certain rights that have been granted
by the Lessor to other parties regarding the use of the New Elk Facility.

WHEREAS, Lessee desires to lease the New Elk Facility, and

NOW, THEREFORE, for and in consideration of the foregoing recitals and the sum of
One Dollar ($1.00), cash in hand paid, receipt of which is hereby acknowledged, and in further
consideration of the below stated terms, rental and other agreements, Lessor does hereby lease to
Lessee the New Elk Facility.

Lessor grants unto Lessee only such rights and priviledges in the New Elk Facility as
Lessor holds. 1t is understood and agreed that all the rights and privileges shall be construed as
limited to the rights granted herein and to such rights and privileges as Lessor has the lawful right
to grant, provided that such rights previously granted by Lessor do not materially impair Lessee’s
rights to use the New Elk Facility as described in this Agreelnent.

Lessor excepts and reserves from this Agreement any leases, option(s) or other

agreement(s) previously granted by Lessor or its predecessors, and Lessor expressly warrants

@




that it has set forth on Exhibit A such rights previously granted to others prior to having granted to
Lessee the rights set forth herein.

Notwithstanding the foregoing or any other provision hereof, except to the extent
otherwise required by the underlying property documents, copies of which shall be furnished to
Lessee, prior to the parties execution of this Agreement, Lessor and Lessee shall exercise their
respective rights in the New Elk Facility so as not to interfere unreasonably with the rights of the
other parties to the extent such other rights shall have been disclosed to Lessee. With respect to
the New Elk Facility leased hereunder to Lessee and the foregoing provisions, except as set forth
herein regarding Lessee's rights to non-interference, Lessor has and does hereby reserve to itself
and excepts and reserves from this Agreement afi rights excepted or reserved by any undertying
grantor, Lessor, assignor and any other party in the underlying property documents in addition to
the rights of Lessor provided for in this Agreement. Lessor shall exercise its best efforts to assure
hon-interference by any other parties with Lessee's rights to use the Facility.

Lessee hereby accepts the lease of the New Elk Facility set forth herein and

agrees and binds itself and covenants to and with Lessor as follows:

1. Term. The term of this Agreement shall commence upon the date hereof and
shall continue for ten years (the “Initial Term”). Provided, however, the Initial Term of this
Agreement shall continue as long as Lessee is marketing coal by use of the New Elk Facility and
continues all minimum payments required under paragraph number 3 plus additional royalties
that may be due hereunder.

2. Consideration. Lessee agrees to pay fo Lessor for the use of the New Elk
Facility, a rental (hereafter “Rental”) equal to (1) or

of the Gross Sales Price per ton of 2,000 pounds of coal located on and sold from
the New Elk Facility to Goodland Energy Group, LLC, and (ji) for each and every ton of 2,000
pounds of coal stored, handled, processed or loaded and sold at the New Elk Facility to
purchasers other than Goodland Energy Group, LLC, an amount equal o

pertonor’ of the Gross Sales Price, whichever is greater, and




(iii) for each and every ton of 2,000 pounds of coal stored, handled, processed or loaded and sold
from areas other than from the New Elk Facility an amount equal to of the
Gross Sales Price to all purchasers.

On or before the 15™ day of each month, Lessee shall pay to Lessor the Rental for the
preceding calendar month and fumish to Lessor a complete and correct statement (hereafter

“Rental Report”) showing for the preceding month the number of tons of coal sold from the New

Elk Facility or coal fromn other sources, stored, handled, processed or loaded and sold, names
and address(es) of the coal purchaser(s), quantity of coal sold and the Gross Sales Price from
each respective coal purchaser, the amount of Rental required to be paid for such month and
such other related information as Lessor requests. Lessee shall keep and preserve its records
pertaining to the removing, storing, handling, processing of coal andfor coal sales information,
which shall be open to inspection by Lessor at afl reasonable times.

3. Monthiy Minimum Rental. Commencing one year from the date of this

Agreement, Lessee shall pay to Lessor, without demand therefore, a recoupabie monthly
minimum rental of ~ -er month
(hereafter the “Monthly Minimum Rental"}. for the Rental for a period of five (5) years. The
Monthly Minimum Rentaf shall be due and payable monthily on the 15" day of the calendar month
for the previous calendar month and the first Monthly Minimum Rental shalf be due and payable
February 15™, 2007 and continuing on the 15" day of each and every month thereafter during the
Term of this Agreement. The Monthly Minimum Rental to be paid on February 1 5™, 2007 shall
be with respect to the month of January, 2007. The Monthly Minimum Rental shall be paid for
any month during the Term hereof, beginning January, 2007, when the Rental that becomes due
and payable for any month is fess than ™ .

. Commencing the seventh anniversary date of this Agreement, the amount of
Monthly Minimum Rental shafl be reducedto = : PEF

year for the remaining term of the Agreement.

#




All Monthly Minimum Rentals paid hereunder shall be recoupable from Rental payments
otherwise due herein during any calendar year.

4. Late Payments. If the Lessee does not pay payment{s) when due and payable
hereunder, then the Lessee shall pay interest to Lessor on any late payment(s) of Rental, Monthly
Minimum Rental and any other payment which Lessee is required to make hereunder at the rate
of one and one-half percent (1% %) per month, or the highest interest rate permitted by
applicable law, whichever is smaller. To the extent that interest is paid in excess of that permitted
by applicable law, Lessor agrees to refund the excess upon notification by Lessee. Interest on
any late payment(s) shall be due and payable ten (10) days from the date of any statement or
invoice therefore.

5. New Elk Facility improvements, Maintenance, and Repairs and Option. The
Lessee shall install fruck scales, scale house and related facilities at the New Elk Facility capable
of weighing tractor trailers. In addition, the Lessee shall have the right to make additiona!
improvements and/or expansions to the New Elk Facility. All such improvements and/or
expansion to be at Lessee’s sole cost and expense. All such improvements and/or expansions
shall remain the property of Lessee and be subject to liens and encumbrances as may be
reascnably required by Lessee’s lenders. Lessee shall be responsiblt_e for the maintenance and
repairs at the New Elk Facility during the Term, at its sole cost and expense. |.essee shall keep
the New Elk Facility in good operationa} condition, reasonable wear and tear excepied.

Upon termination of this Agreement, Lessor shali have thé option to relieve Lessee of its
bond obligations by re-acquiring the Facility and the rights and obligations of the permits and
bonds. Unless Lessor exercises its Option to re-acquire the Facility, Lessee shali, prior to
termination of this Agreement, reclaim all areas of the New Elk Facility that it has used or leased
hereunder in compliance with all state and federal regulations. Lessors’ failure to exercise its

option hereunder shall entitie Lessee to dismantie and remove all equipment, structures, fixtures

and machinery located at the Facility.
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6. Taxes. Lessee shall reimburse Lessor for all real and personal property taxes
attributable to the areas of the New Elk Facility that Lessee has used during the Term within
fifteen (15) days after receiving an invoice from Lessor from Lessor for such taxes.

7. Permit & Bonds. Promptly upon execution of this Agreement, Lessee shall

relieve Lessor as the responsible party under the permits and bonds associated with the New Elk
Facility and the Lorencito Bond, and Lessee shall fully comply with all terms and conditions of the
Permit and Bonds.

if a notice of non-compliance or cessation order is issued on the Permit or Bonds, after
execution of this Agreement, provided that the activities of Lessee shall have been the cause of
the non-compliance or cessation order, it shall be the duty of Lessee to defend the non-
compliance or cessation order, to pay all fines, to correct violations, and to perform all remedial
measures fequired by the regulatory authorities. if a notice of non-compliance or cessation order
is issued on the Lorencito Bond after execution of this Agreement, it shall be the duty of Lessor to
defend the non-compliance or cessation order, to pay all fines, to correct violations, and to
- perform all remedial measures required by the regulatory authorities. 1n the event L.essee
receives notice of any non-compliance or cessation order resulting from Lessee’s activities under
the Permits assigned hereunder, Lessee shall give notice thereof to Lessor within two (2)
business days of receipt of such notice. If Lessor improperly fails to defend the non-compliance
or cessation order for the Lorencito Bond and does not promptly and in good faith take necessary
action 1o abate such non-compliance or order, then Lessee shall have the right but not the
obligation to defend and/or abate said non-compiiance or order and Lessor shall reimburse
Lessee for all reasonabie and necessary costs associated with such defensefabatement,
including attorneys' fees. Lessor shall provide copies of all inspection reporis received by Lessor
to Lessee within five (5) business days of receipt of same.

Lessee shall immediately, upon execution of this Agreement, replace all reclamation

bonds associated with all Permits covering Lessor's Colorado properties, namely Permit Number -

C-81-012 (New Elk Facility Bond) in the amount of Two Million One Hundred Fourteen Thousand

5
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Six Hundred Forty Nine Dollars ($2,114,649.00) and Permit Number C-96-084 (Lorencito
Reclamation Bond) in the amount of One Million Two Hundred Forty Dollars ($1,000,240.00});
however, notwithstanding Lessee’s replacement of the Bonds, Lessor shall remain fully
responsible for all reclamation claims under Permit C-96-084.

Likewise, Lessor covenants and agrees to indemnify, defend and save Lessee, its
shareholders, officers, directors, employees and affiliates harmless from all costs, expenses,
damages, fees, liabilities, obligations, penalties, charges, disbursements in relation to the
Lorencito Reclamation Bond.

8. Books and Records; Inspections.

(A) Lessee shall keep true and accurate records of all coal removed, stored,
handied, processed or loaded, fogether with correct tonnage weights, names and addresses of
the coal purchasers, and tons stored, handled, processed or loaded for each respective coal
purchaser for the New Elk Facility. Lessor, its officers, employees, engineers, accountants,
attorneys and consultants shall have the right to inspect and copy at all reasonable times said
books and records of Lessee pertaining to the Rental Report(s) and for any other reasonable
purpose in connection therewith. in addition, Lessor, its officers, employees, engineers,
accountants, attorneys and consultants shall have the right to enter the New Elk Facility at all
reasonable times to inspect the Facility and operations hereunder.

(B) Lessee covenants and agrees to maintain, until five (5) years after the
date of termination of this Agreement, all books, records and data concerning the storing,
handling, processing, loading, shipping and selling of coal from the New Elk Facility.

9. Indemnification. Lessee covenants and agrees to indemnify, defend and save
Lessor, its shareholders, officers, directors, employees and affiliates harmiess from all costs,
expenses, damages, fees, liabilities, obligations, penalties, charges, disbursements and claims of
other parties, both direct and indirect (inciuding, without limitation, reasonable attorneys’ fees and
court costs), which arise out of or are asserted, either in whole or in part, directly or indirectly,

because of (1) any act or omission by Lessee or its contractors, employees, agents or




representatives relating to the use, occupancy, exercise or operation of the property interests or
rights granted to Lessee pursuant to this Agreement, including, but not timited to, the violation of
any applicable law or regulation or of the terms and conditions of the Permit(s), or (i) any
misrepresentation or breach of any covenant, agreement, obligation, representation or warranty
on the part of Lessee herein contained.

Likewise, Lessor covenants and agrees to indemnify, defend and save Lessee, its
shareholders, officers, directors, employees and zffiliates harmless from all costs, expenses,
damages, fees, liabilities, obligations, penalties, charges, disbursements and claims of other
parties, both direct and indirect (including, without limitation, reasonable attorneys' fees and court
costs}, which arise out of or are asserted, either in whole or in part, directly or indirectly, because
of (I) any act or omission by Lessor or its contractors, employees, agents or representatives
relating to the use, occupancy, exercise or operation of the property interests or rights granted fo
Lessor pursuant to this Agreement, including but not limited to, the violation of any applicable law
or regulation or of the terms and conditions of the Permits, or (i) any misrepresentation or breach

of any covenant, agreement, obligation, representation or warranty on the part of Lessor herein

contained.

10. Insurance. In addition to, and not in limitation of, any obligation to indemnify
Lessor under Section @ hereof, Lessee covenants and agrees, at its sole cost and expense, to
procure and maintain in full force and effect, the foliowing insurance coverage. Lessee’s absolute
and complete liability for indemnification for the conditions covered by Insurance as provided for
herein.

The foliowing described shall be:

{A) Comprehensive general liability insurance against claims for bodily injury,
death and property damage occurring on or about the New Elk Faciiity in an amount not less than
One Million Doliars ($1,000,000.00) in respect to bodily injury or death arising out of any one
occurrence and not less than Two Million Dollars {$2,000,000.00) in respect of bodily injury, death

or property damage in the aggregate during any one policy year. In addition, Lessee will carry




umbrelia liability insurance with a limit of Ten Million Dollars ($10,000,000.00). The
comprehensive general public liability insurance and the umbreila liability insurance policies shall
provide coverage against losses arising out of the liability of Lessee due to its mining operations
or any other activity on or pertaining to the New Elk Facility including, (I) premises and
operations; (ii) contractual; (iii) contingent; (iv) products; (v) hired vehicles; {vi) non-owned
vehicles and (vii) subsidence, poliution or contamination of water, gob pile sfides and movement
of overburden.

(B) Insurance adequate to fully satisfy Lessee's obligations under al! state and
federal workers compensation statutes including, but not limited to, obligations with respect to
pneumoconiosis or “Black Lung.”

All insurance required under this Section 10 shall be with a reputable insurer(s) licensed
to do business in the State of Colorado and shall name Lessor as additional insureds in a manner
and form acceptable to insurer(s). All insurance required hereunder shall contain a provision for
notice to Lessor of any overdue or unpaid premium and thirty (30) days advance notice to Lessor
of any proposed cancellation. It is understood by Lessorand Lessee that during the term of this
Agreement If any such insurer(s) providing any insurance hereunder efther {l) loses its license to
conduct business in the State of Colorado, or (i) is denied the right to write for Lessee or any
other customer any business (renewal(s) or new insurance policy(ies)) in the State of Colorado,
or (iii} the A.M. Best Company rating for any such insurer(s) is B or below or drops o 8 or below,
then there shall be deemed a failure by Lessee to procure and maintain the insurance coverage
required under this Section 10.

11. Transfers and Encumbrances.

(A) | essee covenants and agrees that it shall not sell, assign, lease, convey,
sublease, underiet or transfer any interest whatsoever (hereafter coflectively “Transfer”), in whole
or in part, in this Agreement to any person or entity in any manner whatsoever without the prior

written consent of Lessor, and that no such resuit shall be brought about by operation of faw




without the prior written consent of Lessor. Lessor is under no obligation to give its consent and
may withhold its consent for any reason.

{B) Lessee and Lessor covenant and agree that Lessee may allow a
mortgage, security interest, lien, pledge or encumbrance (hereafter collectively “Encumbrance”),
in whole or in part, the leasehold estate created by this Agreement to any person or entity
loaning funds to Lessee for purposes of this transaction without the prior written consent of
Lessor, and that such result may be brought about by operation of law without the prior written
consent of Lessor.

(C) If any consent for a Transfer or Encumbrance is granted by the Lessor, it
shall not be construed to be a waiver of the foregoing covenants as to any future action and any
consent shall so stipulate.

12. Compliance with Laws. Lessee covenants and agrees that it will, at all times,

with respect to its operations at the New Elk Facility (1) conduct its operations in compliance with
the provisions and requirements of all applicable laws of the United States and the State of
Colorado, now e;(isting or hereafter in force and effect, and all rules and regulations promulgated
thereunder; (ii) make and file ali maps, applications, reports and other documentation and data
required thereby and furnish copies thereof to Lessor; (iii) provide Lessor with copies of all |
applicable permits, licenses and governmental approvals applicable to Lessee’s operations

hereunder.

13. Removal and Abatement of Environmental Hazards. Should Lessee or its

employees or contractors do or omit 1o do any act on the New Elk Facility which creates or
contributes to the creation of any condition constituting a commeon iaw nuisance or an
environmental hazard, or which causes or is likely to cause pollution of air, water or streams, or
contravenes any law or requires continuing expenditures in order to comply with the law after
termination of operations, Lessee covenants and agrees to, at its sole cost and expense, remove
same from the New Elk Facility or otherwise abate the conditions creating or contributing to the

creation of the foregoing conditions.




14. Notices, Reports and Payments.

(A) Any notices or other communications required or permitted hereunder

shall be deemed to have been given on the date of mailing if in writing and deposited in the U.S.
mail and forwarded by certified mail, return receipt requested, and at the same time sent by
telephone facsimile to the address(es) and telephone facsimile number(s) of such parties stated
below:

If to Lessor:

AP. Maxwell Development Company, LLC

4422 Bryan Station Road

Lexington, Kentucky 40516

Lorencite Coal Company, LLC

4422 Bryan Station Road

Lexington, Kentucky 40516

Picketwire Processing, LLC

4422 Bryan Station Road

Lexington, Kentucky 40516

With a copy fo:

Ronnie G. Dunnigan

3100 Maria Drive

Lexington, Kentucky 40516

If to Lessee:

New Elk Coal Company

1202 Main Street

Goodland, Kansas 67735

{B) All payments and Rental Reports required to be paid or sent to Lessor by

Lessee hereunder shall be paid or sent to Lessor either by {1} delivery on or before the due date
to Lessor’s {.exington, Kentucky office iocated at 4422 Bryan Station Road, Lexington, Kentucky
40516, during normal business hours, or (i} mailing before due date to Lessor by U.S. Mail to the
address of Lessor as follows:

A.P. Maxwell Development Company, {LC

4422 Bryan Station Road
Lexington, Kentucky 40516

10




Larencito Coal Company, LLC
4422 Bryan Station Road
Lexington, Kentucky 40516
Picketwire Processing, LLC

4422 Bryan Station Road
Lexington, Kentucky 40516

(C) Any party may change its address(es) and telephone facsimile

number(s) shown above by giving the other parties appropriate written notice pursuant to Section

15 hereof.

16. Default and Forfeiture.

Except as expressly set forth herein, Lessee’ s liability to Lessor for defauit and forfeiture shall be
fimited to the full extent so provided and acknowledged by L.essee herein.

{A) Any failure by Lessee to pay when due and payable either the Rental,
Monthly Minimum Rental or any other payment due Lessor hereunder shall constitute a default
under this Agreement. in the event of any such default, Lessor shall give Lessee written notice of
such default. In the event of any failure to so cure, the Lessor shall have the right, at its sole
option, and in addition to any other remedies available to it hereunder, at law, or in equity, to
immediately terminate this Agreement by providing Lessee written notice thereof, whereupon this
Agreement and the leasehold created hereby shall immediately cease and terminate and be of no
further force or effect.

B Any failure by Lessee to send to Lessor a Rental Report required under
Section 2 hereof shall constitute a default under this Agreement. In the event of any such defauit,
the Lessor shall give Lessee written notice of such default The Lessee shall have thirty (30)
days from the date of any such notice to cure such default. In the event of any failure to so cure,
Lessor shall have the right, at its sole option, and in addition to any other remedies available to it
hereunder, at law, or in equity, to immediately terminate this Agreement by providing Lessee
written notice thereof, whereupon this Agreement and the leasehold created hereby shall

immediately cease and terminate and be of no further force or effect.
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(C) Any failure to maintain the insurance coverage required under Section 10
hereof shall constitute a default under this Agreement. In the event of any such default, the
Lessor shall give Lessee written notice of such default and all activities of Lessee under this
Agreement shall immediately ceése. The Lessee shall have thirty (30) days from the date of any
such notice to cure such default. In the event of any failure to so cure, the Lessor shall have the

right, at its sole option, and in addition to any other remedies available to it hereunder, at iaw, or

in equity, to immediately terminate this Agreement and the leasehold created hereby shall
imrediately cease and terminate and be of no further force or effect.

{D)  Any violation of the provision of Section 11 hereof as to the Transfer of
any interest whatsoever in this Agreement or any violation as to the Encumbrance of any interest
whatsoever in this Agreement shall constitute a default under this Agreement. In the event of any
such defautlt, Lessor shall give Lessee written notice of such default. The Lessee shall have ten
(10} days from the date of any such notice to cure such default. In the event of any failure to so
cure, Lessor shall have the right, at ifs sole option, and in addition to any other remedies available
to it hereunder, at law or in equity, to immediately terminate this Agreement by providing Lessee
written notice thereof, whereupon this Agreement and the leasehold created hereby shall
immediately cease and terminate and be of no further force or effect.

{E) Any failure by Lessee to observe or perform any of the other terms,
conditions, obligations or provisions of this Agreement shall constitute a default under this
Agreement. In the event of any such default, the Lessor shall give Lessee written notice of such
default. The Lessee shall have thirty (30) days from the date of any such notice to demonstrate
to Lessor that it has cured the default or, as to any default that cannot reasonably be cured within
such period, 1o commence in good faith to cure such default and thereafter continue with
reasonable diligence to cure such defaull. {n the event of any failure to so cure, the Lessor shall
have the right, at its sole option, and in addition to any other remedies available to it hereunder, at
law or in equity, to terminate, at the expiration of sixty (60} from tﬁe date of the written notice
provided {o Lessee, this Agreement by providing Lessee written notice thereof, whereupon this
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Agreement and the leasehold created hereby shall immediately cease and terminate and be of no

further force or effect.

{F) The Rental, Monthly Minimum Rental and Royalties due Lessor under this
Agreement shall be deemed additional rents reserved by Lessor under contract, and ail remedies
now or hereafter given fo landlords by the laws of the State of Colorado in order to secure the
above payments and for collection of such rents under contract shall exist in favor of Lessor in
addition to any rights and remedies specified herein.

(G) No remedy set forth in this Agreement is intended to be exclusive of any
other remedy, and every remedy shall be cumulative and in addition to every other remedy herein
or now existing or hereafter existing at law, in equity or by statute. No delay or failure to exercise
any right or power accruing upon defautlt shall impair any such right or power or shall be
construed to be a waiver thereof, and any such right or power may be exercised from time to time
and as often as may be deemed expedient in Lessor's sole judgment.

18. Reservations. Lessor reserves the right to use any road(s), now existing or
constructed in the future, located on the New Elk Facility property which is necessary and/or
convenient to facilitate Lessor's operations or activities on adjoining property or property in the
vicinity.

17. No Waiver of Rights. Failure of either Lessor or Lessee to exercise any of their
respective rights hereunder upon the defective performance or non-performance by the other
party of any covenant, agreement or requirement of this Agreement will not be construed as a
waiver of those rights.

18. Confidentiality. Lessor, |essee and their directors, officers, employees, agents
and advisors shall hold and treat the terms and provisions of this Agreement as confidential and
shall refrain from divulging, discussing or disclosing, in whole or in par, to any other person or
entity the terms and provisions of this Agreement. Provided, however, the parties shall have the
right to provide copies of this Agreement to their respective ienders, attorneys, accountants and

consultants, all of which parties shall keep same confidential.
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19. Time of the Essence. For purposes of this Agreement, time is of the essence.

20. Disclaimer of Other Warranties and Representations by Lessor. Lessee

acknowledges that it has inspected and is knowledgeable of the condition of the New Elk Facility.
Accordingly, the New Elk Facility is accepted on an as-is basis, with no warranties or
representations, either expressed or implied, with regard o the New Elk Facility.

21. Counterparts. This Agreement may be executed in one or more counterparts, all

of which taken together shall constitute one instrument.

22. Entire Understanding of Parties. This Agreement constitutes the entire

agreement between the parties and supersedes all prior and contemporaneous agreements,
representations and understandings of the parties. No supplement, modification or amendment
of this Agreement shall be binding unless executed in writing by all parties hereto.

23. Savings Clause. If any provision of this Agreement is ruled invalid by a court of
competent jurisdiction, the remainder of this Agreement will remain in full force and effect unless
the invalidation of the provision substantially aiters the essence of the Agreement.

24. Survival. Any provision which by its terms has or may have application after the
termination for any reason of thfs Agreement, including, but not limited to, all of Lessee’s and
Lessor's covenants of indemnity, shall be deemed to survive the termination of this Agreement for

any reason.

25. Governing Law and Venue. This Agreement shall be govemed and construed

and the legal relationships of the parties determined in accordance with the laws of the State of
Colorado.

26, Binding Effect. Subject to the provisions of numerical Section 11 hereinabov;e,
this Agreement shal} be binding upon the parties hereto and their respective successors and
assigns. |

27. Descriptive Headings. The descriptive headings contained in this Agreement
are for reference purposes only and shall not affect the meaning or interpretation of this

Agreement.
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iN WITNESS WHEREOF, the above parties have made and entered into this Agreement

A Tana
@‘is the /7_day ofDeeemb;Z}BB&.Z 0dg

Zh-

A.P. MAXWELL DEVELOPMENT COMPANY, LLC
LORENCITO COAL COMPANY, LLC
PICKETWIRE PROCESSING, LLC

V7 vt

Tite: PAVALER.
NEW ELK COAL COMPANY, LLC

By: pegpe. Copeneta Lo
7~

Title; _%%_g,a_,
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