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July 11, 2012
Application for Temporary Special Use Agreement 

on CDOW Lands



EXHIBIT 34 -1

APPLICATION FOR TEMPORARY SPECIAL USE AGREEMENT ON
CDOW LANDS

All ,portions thisform must he completed. Attach additional information or sheets ifneeded

I i New Elk Coal Company, LLC

Company, Organization, or Individual

122 W. is' Street, Trinidad, CO 81082

Address, City, and State

R6n Thor pson, General Wiiaget
719- 845 -0090

Iontact Person Phone Number, 

2. Type! of Use Requested

Construct riprap ditch and install a culvert on DOW lands. 

3. Peridd( s) of Use Starting Date 07/ 16/ 2012 Ending Date 08 31 2012

4. Stat Wildlife Area(s) to be used: Bosque del Oso

5. Anticipated Impacts (describe all that apply; attach additional sheets if necessary): 
See ittached drawings which are part of TR -65 submitted to the Colorado Department
of R4clamation, Mining and Safety. 
a) Wildlife: 

b) ' Vegetation: Temporary disturbance of 0.04 Acres (80 foot long by 20 foot wide
corridor). Disturbed areas associated with ditch a culvert installation will be
reclaimed. 

c) ater Resources: 

d) ( ir Quality: 
e) public Use Facilities: 

f) Roads and/ other Capital Structures: 

6. Compensation or remuneration proposed (if this is a commercial use, a minimum of 5% 
of &e- gross income generated by the activity shall be paid to the Division of Wildlife but
in rr event shall any fee for commercial use be less than $ 100). $ 100 fee proposed. 

Division We Below This Line

Date Applit' ation Received: 

TR -65 ( July 25, 2012













































March 14, 2008

Coal mining lease information between the State of Colorado acting by and 

through the Department of Natural Resources, for use and benefit of the 

Division of Wildlife and Wildlife Commission and NECC



Requested By: s 0312812008

COAL MINING LEASE

200800696448
Filed for Record in
LAS ANIMASr CO
BERNARD J. GONZALES
03 -26 -2008 At.01:43 pm.
LEASE 176.00
OR Book 1075 Pose 1935 - 1969

Instrument Book Rase

200800696948 OR 1075 1935

THIS COAL MINING LEASE (hereinafter referred to as the " Lease "), made and entered

into this 14th day of March, 2008 (hereinafter the " Effective Date '), by and between the STATE
OF COLORADO acting by and through the DEPARTMENT OF NATURAL RESOURCES,
for the use and benefit of the DIVISION OF WILDLIFE and WILDLIFE COMMISSION,
whose address is 6060 Broadway, Denver Colorado 80216 (hereinafter referred to as " Lessor "
or " and NEW ELK COAL COMPANY, LLC, a Kansas limited liability company
whose address is 136 West Main St., Trinidad, Colorado 81082 (hereinafter referred to as

WITNESSETH: Lessor, for and in consideration of-

i) Lessee's payment of the sum of One Dollar ($1.00), receipt and sufficiency of which is
hereby acknowledged;

ii) Lessee's agreement to annually pay rent in the amounts provided for in Section 1 below
hereinafter referred to as the " Annual Rent ');

iii) Lessee's agreement to annually pay royalty in advance pursuant to Section 2 below
hereinafter referred to as the " Annual Advance Minimum Royalty ");

iv) Lessee's agreement to pay production royalty pursuant to Section 3 below (hereinafter
referred to as " Production Royalty' and

v) Lessee's agreement to pay a haulage royalty pursuant to Section 4 below (hereinafter
referred to as the " Haulage Royalty and

vi) the terms, conditions and agreements herein, to be kept and performed by Lessee, its
successors and assigns,

does hereby lease to Lessee the right and privilege of exploring and prospecting by underground
methods only for, and mining of and taking of coal from all coal seams mineable only by
underground mining methods, subject to the terms and conditions set forth herein, from beneath
lands herein described, situated in the County of Las Animas, State ofColorado, to -wit:

Parcel 1

Ali land lying within the boundaries of the permit area for the New Elk Mine as of June 1, 1997,
as more specifically described in Exhibit A -1 attached hereto and shown as Parcel 1 on the plat
attached hereto as Exhibit A -3 hereto

containing 3,997.8acres, more or less;

and
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Parcel 2:

The southern portion of the land that is described by metes and
bounds in Exhibit A -2 attached hereto, being that portion that lies
in Sections 19, 30 and 31 in Township 33 South, Range 67 West,
6th P.M., Sections 6, 7, 8, 15, 16 17, 18, 19, 20, 21, 22, 28, 29 and
30 in Township 34 South, Range 67 West, 6th P.M., and in
Sections 1, 2, 12, 13 and 24, in Township 34 South, Range 68
West, 6th P.M. and is shown as Parcel 2 on the plat attached
Exhibit A -3 hereto

containing 11,555 acres, more or less

with Parcel I and Parcel 2 together referenced as the' I Premises" and containing a total of

15,552.8 acres, more or less. Lessor also grants to Lessee the following rights:

a) The right to enter underground into and through the Leased Premises, at such
points and in such manner as may be necessary or convenient for the purpose ofmining all coal
mineable by any underground mining method (i.e., any method except the strip or surface mining
method), subject to the provisions of Section 19 of this Lease; and

b) The right to have and use the free and uninterrupted right -of -way under the
Leased Premises, at such points and in such manner as may be necessary or convenient to the
mining, removal, processing and marketing of said coal; and the right to transport under the
Leased Premises any coal now or hereafter owned, leased or otherwise acquired by Lessee and
located in the vicinity of the Leased Premises, subject to the Haulage Royalty with respect to
removal of coal through the Leased Premises as described in Section 4; and

c) The right to use only so much of the surface above Parcel 2 of the Leased
Premises as may be reasonably required to re-open, use, maintain and remove two existing
airshafts, to construct, use, maintain and remove additional airshafts, and to extend, maintain and
remove power lines to airshafts pursuant to the terms and provisions of Section 10 of this Lease;
and

d) The right to reasonable ingress and egress to airshafts on existing roads, subject to
the conditions and restrictions contained in Section 10 of this Lease.

The above - mentioned rights granted are subject to all existing easements and rights -of -way of
third parties, and the rights of surface lessees, and further subject to the terms, conditions and
agreements set out in this Lease. The above mentioned rights may be exercised in connection
with mining or development on the Leased Premises, or with mining or development on adjacent
lands so long as Lessee is not in default under the terms of this Lease and Lessee continues to
pay to Lessor any and all royalties or rentals due under the terms of this Lease.

RESERVING, however, to the State:

A. All rights and privileges ofevery kind and nature, except as are herein specifically
granted.
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B. The right to use or lease the Leased Premises or any part thereof at any time for
any purpose, including the right to explore and prospect said premises for
minerals other than coal. The use and leasing of said premises shall be for
purposes other than and not inconsistent with the rights and privileges herein
specifically granted.

C. The right to dispose of or lease the surface above the Leased Premises where
Lessor is the surface owner.

D. The right at all times during the life of this Lease to go upon the Leased Premises
and every part thereof for the purpose of inspecting same, and the books of
accounts and records of mineral workings therein, and of ascertaining whether or
not said Lessee and those holding thereunder by and from it, are carrying out the
terms, covenants and agreements of this Lease.

E. The right at any time to grant a right -of -way upon, over or across all or any part of
the Leased Premises as to which Lessor is the surface owner for any ditch,
reservoir, railroad, communication system, electric powerline, pipeline,
schoolhouse or other lawful purpose. Such grants shall be subordinate to the
rights of Lessee, including the right to subside the surface of the Leased Premises,
and shall provide that any and all damages caused to any structures or
improvements placed upon the surface of the Leased Premises subsequent to the
date hereof shall be repaired by and at the expense of the party to whom the
easement or right -of -way was granted. If the grant of such rights shall
unreasonably interfere with Lessee's rights hereunder, the implementation or
effectiveness of the grant of such rights shall be delayed until such time as the
interference with Lessee's rights is minimized.

TO HAVE AND TO HOLD the above described premises unto Lessee, its heirs,
successors, assigns, or legal representatives for the term of 20 years from the Effective Date of
this Lease (the " Primary Term "), and subject to automatic extension pursuant to Section 6 below
for so as long as coal is being produced in paying quantities (as defined in Section 6, below)
from the Leased Premises, subject to compliance with the royalties, rentals, and other terms,
conditions, and agreements of this Lease.

1. ANNUAL RENT Lessee shall, within thirty (30) days of the Effective Date of this
Lease, pay the State an amount equal to $3 per acre (which totals $46,658.40) as the first
year's Annual Rent. Thereafter, Lessee shall pay to Lessor Annual Rent of an equal
amount ($46,658.40), provided, however, that (A) Lessee's obligation to pay Annual
Rent shall be suspended after the first year in which the Production Royalty received by
Lessor (including Annual Advance Minimum Royalty credited against Production
Royalty) exceeds the amount of the Annual Rent, but (B) Lessee's obligation to pay
Annual Rent shall be reinstated for each year following a year in which the Production
Royalty as described above does NOT exceed the amount of the Annual Rent. Annual
Rent shall be due to Lessor on the annual anniversary of the Effective Date of this Lease.
Once paid, all Annual Rent payments shall be retained by Lessor and shall not be repaid
to Lessee under any circumstance.
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2, ANNUAL ADVANCE MINIMUM ROYALTY 
tYan amount equal to

within 

rh'e (Och
s of

theEffectiveDate of this Lease, pa

totals $77,764.00) as the first year's Annual Advance Minimum Royalty. Thereafter,
except as may be modified below, Lessee shall pay to Lessor an Annual Advance
Minimum Royalty of an equal amount ($77,764.00) for so long as the Lease is in effect,
including any extension of the Lease by production pursuant to Section 6 below. Said
Annual Advance Minimum Royalty shall be due to Lessor on the annual anniversary of
the Effective Date of this Lease. At the end of each 5 year period, commencing from the
Effective Date, Lessor may reasonably change the rate or amount of the Annual Advance
Minimum to be paid by Lessee; provided, however, any increase in the rate or amount of
the Annual Advance Minimum Royalty shall not be greater than the increase, if any,
between each such 5th year and each preceding year in the Producer Price Index, Table 5,
Coal Mining, as first published by U.S. Department of Labor Bureau of Labor Statistics.
The Annual Advance Minimum Royalty shall be as minimum and advance royalty,
without relation to whether or not coal is mined from the Leased Premises or the amount
of coal mined from the Leased Premises. Annual Advance Minimum Royalty paid by
Lessee shall be credited against the first Production Royalty due as herein provided for
coal mined and sold from the Leased Premises. All Annual Advance Minimum Royalty
payments shall be cumulative and carried forward from year to year in regard to crediting
against Production Royalty. If this Lease is terminated in accordance with the terms
hereof, all Annual Advance Minimum Royalty paid by Lessee to Lessor which has not
been credited against Production Royalty shall be retained by Lessor and shall not be
repaid to Lessee under any circumstances. In case of assignment of this Lease, all
Annual Advance Minimum Royalty paid to Lessor and not credited against Production
Royalty shall be carried forward and credited to the assignee.

3. PRODUCTION ROYALTY During the term of this Lease, Lessor hereby reserves and
Lessee agrees to pay to Lessor as Production Royalty the following:

A. For coal removed by underground mining methods a sum equal to the following
percentage of the Gross Sale Price (as herein defined) at the first point of sale for
the term of this Lease, for each and every ton (2000 lbs.) of coal mined from the
Leased Premises: (i) for coal mined from Parcel I of the Leased Premises eight
and one -half percent (8.5 %), and (ii) for coal mined from Parcel 2 of the Leased
Premises eight percent (80 /o); or, in the event the coal mined by underground
mining methods is sold on a captive market, a sum equal to the same respective
percentages of the reasonable market value of coal of the same quality from the
same general area and mined under the same general conditions, whichever is
greater. In no case shall the Production Royalty to the Lessor be less than one
dollar and thirty cents ($1.30) per ton.

B. For the purpose of this Lease, the " Gross Sale Price shall be the " Average Gross
Sales Price per ton of coal actually mined, removed, sold and shipped from the
Leased Premises during any month which shall be an amount equal to the total
gross proceeds from all such sales of such coal during such month divided by the
total number of tons ofsuch coal, except that deductions shall be made from the

Page 4 of 17.



Requested By: sib 03! 2812008 Instrus"t Boob! Page
200800696948 OR 1075 1939

total gross proceeds for the following items to the extent included in such total
gross proceeds: (i) transportation or delivery costs incurred by Lessee in
transporting such coal from the Division of Reclamation Mining & Safety

permit boundary to point of sale; and (ii) any direct costs actually
incurred in washing the coal, not to exceed $2.50 per ton (such last deduction
hereinafter called the " WashingLDeduction ').

C. At any time during the term of this Lease, Lessor shall have the right to provide
Lessee written notice that Lessor wishes to renegotiate the Washing Deduction.
As soon as is reasonably practicable after Lessee's receipt of such notice, the
parties in good faith shall renegotiate the Washing Deduction to reflect a
deduction that is mutually acceptable to Lessor and Lessee. In the event Lessor
and Lessee are unable to renegotiate the Washing Deduction, Lessor shall have
the right to require the elimination of the Washing Deduction in the calculation of
the Average Gross Sales Price.

D. Lessee shall furnish proof ofprice received for all coal sold. The Production
Royalty shall be due and payable to the Lessor on or before the last day of each
calendar month during the term of this Lease for coal mined, removed, and sold
by Lessee during the preceding calendar month, subject to reduction for the
Annual Advance Minimum Royalty previouslypaid.

4. HAULAGE ROYALTY Lessee agrees to pay a Haulage Royalty of five cents 0.05

for every ton of coal removed through the Leased Premises from any lands located
adjacent to or in the vicinity of the Leased Premises. Haulage Royalty shall be due and
payable to the Lessor quarterly, on or before 60 days following the last day of each
calendar quarter during which coal from lands other than the Leased Premises is removed
through the Leased Premises. No Haulage Royalty shall apply to coal mined from the
Leased Premises for which a Production Royalty is paid. At the end of each 5 -year
period, commencing from the Effective Date, Lessor may reasonably change the rate or
amount of the Haulage Royalty to be paid by Lessee; provided that any increase in the
rate or amount of the Haulage Royalty shall not be greater than the increase, if any, in the
average annual percentage change, taken over the preceding 5 -year period, in the
Producer Price Index, Table 5, Coal Mining, as first published by US. Department of
Labor Bureau of Labor Statistics. Once paid, all Haulage Royalty shall be retained by
Lessor and shall not be repaid to Lessee under any circumstance. Moreover, Haulage
Royalty shall not be credited against the Annual Advance Minimum Royalty.

WEIGHT OF COAL It is agreed that all coal mined and taken from the Leased
Premises shall be weighed and the weight thereof shall be entered in due form in weight
records kept for such purposes by Lessee. It is agreed that the term "ton" as used herein
means 2000 pounds of merchantable coal as shown by miners' payroll check numbers or
official railroad scale tickets, or by weight determined at the mine tipple, or by state
certified scales; provided that if it is not possible to determine accurately the weight by
such means Lessor may, by its duly authorized agent or agents, elect to compute a ton of
coal at 27 cubic feet of coal in the solid or by the measurements of the space from which
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the coal is mined, deducting therefrom all space occupied by slate or other impurities, and
in such case the said computation shall be final and binding upon Lessee.

6. EXTENSION BY PRODUCTION This Lease may not be held in perpetuity; however,
this Lease shall automatically continue in effect subsequent to the Primary Term so long
as coal is produced in paying quantities. The term " navinfL quantities means an amount
of production from the Leased Premises during the period between one annual
anniversary of the Effective Date and the next succeeding annual anniversary that
generates Production Royalty m an amount equal to or greater than the Annual Advance
Minimum Royalty for such period as described in Section 2 above. However, if at any
time after the expiration of the Primary Term there is a cessation of production for a
period in excess of 180 consecutive days, then this Lease shall automatically be
terminated, except as otherwise provided in Section 7 or unless otherwise agreed to in
writing by Lessor. Lessee shall notify Lessor of each cessation ofproduction, the reasons
therefor, and the time period during which production will or did cease.

7. OTHER EXTENSION In the event that, after the expiration of the Primary Term,
Lessee desires to maintain this Lease in effect without production of coal in paying
quantities, or to obtain a new lease from Lessor, in order to transport coal mined from
lands adjacent to or in the vicinity of the Leased Premises underground through the
Leased Premises, then Lessee shall provide written notice to Lessor. While extension of
this Lease in the absence of production of coal in paying quantities will not be automatic,
Lessor agrees that Lessee shall have the first right to obtain a lease granting the right to
use the Leased Premises for underground haulage purposes. Any extension of this Lease
or new lease that is granted for haulage purposes shall be on terms and conditions
mutually agreeable to Lessor and Lessee.

If this Lease expires or is terminated pursuant to its terms, then Lessor is not obligated to issue a
new lease or to renew this Lease for coal mining purposes. However, Lessee may renew this
Lease or receive a new lease under the following conditions:

A. Lessee shall furnish to Lessor satisfactory evidence ofplans for mining during the
term of the renewed lease or during the term of a new lease; and

B. An extension of this Lease would, as determined by Lessor, be in the best interest
of the State.

At the time of expiration of this Lease, the following may be considered in the
determination of the conditions of an extension or a new lease: An advance minimum
royalty, the amount to be negotiated at the time of this extension, will be due and payable
annually commencing on the date this Lease is renewed or a new lease is executed and
shall continue until the expiration of the new or renewed lease. This amount may be
adjusted by Lessor at the end of each five -year period of the renewed or new lease as
described in Section 2, above;

PENALTIES A penalty in the amount of one percent (1 %) shall be imposed for any

payment not received within 30 days of the payment due date. Such penalty shall be
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added to the amount past due for a total past due amount. An additional penalty of one
percent (19 /o) shall be imposed on any amount of the total past due amount not received
within 60 days of the original payment due date. Such penalties will continue to be
imposed every 30 days until the total past due amount is fully paid.
ASSIGNMENT The rights of either party hereunder may be assigned in whole or in part
to an assignee that assumes in writing the obligations of the assigning party under this
Lease. Any such assignment by the Lessee shall require written approval of the Lessor,
not to be unreasonably withheld. In the event of assignment, the assigning party shall
furnish to the other party a copy of the recorded assignment.

10. RE- OPENING CONSTRUCTION AND USE OF AIRSHAFTS. The parties recognize
that, in connection with Lessee's underground coal mining operations, Lessee shall need
to re -open the two existing intake airshafts located in Apache Canyon and also will need
to construct one or more exhaust airshafts and possibly additional intake airshafts.
Lessee's construction of airshafts shall be subject to the following terms and provisions:
A. Lessee anticipates that only one exhaust airshaft will be needed overlying the

Leased Premises, and Lessor and Lessee agree that such exhaust airshaft will be
constructed at a location on Parcel 2 to be mutually agreed upon by Lessor and
Lessee in Bingham Canyon or in the canyon in which the South Fork of the
Purgatory River is located (' ourt¢ ory River Canyon ") that lies below the point at

which the existing road in Bingham Canyon or Purgatory River Canyon is closed
to public access. In the event that a second exhaust airshaft is required in
connection with Lessee's underground coal mining operations, such airshaft shall
also be located at a site to be mutually agreed upon by Lessor and Lessee.

B. In constructing an exhaust airshaft, Lessee shall endeavor to minimize the
aesthetic impact of such airshaft (visual and noise) by (1) seeking to choose a site
that is in proximity to an existing road and is set back in a side canyon, (2)
attempting to minimize the footprint ofthe airshaft site, and (3) using the best
technology available at the time the airshaft is constructed in order to limit the
above - ground facilities associated with the airshaft as much as possible without
impairing the functionality of the airshaft.

C. It is anticipated that power for the exhaust airshaft shall be obtained by having the
utility company finnish a connection from the existing power line that is located
in Bingham Canyon. Lessee agrees that the power line to the site of the exhaust
airshaft shall be run underground from the point where it branches off from the
existing power line in Bingham Canyon.

D. Lessor and Lessee acknowledge that the existing intake airshafts in Apache
Canyon are located beyond the point at which the applicable road(s) are closed to
public access. Lessor agrees to furnish Lessee with keys for locks to any gates on
such roads in order to allow Lessee to have access for purposes of re- opening,
using, and maintaining the airshafts. Lessee agrees that, unless otherwise
instructed by Lessor, all gates shall be kept closed and locked by Lessee at all
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times except when entering or exiting the property. Under no circumstances shall
Lessee allow persons who are not employees, agents or contractors of Lessee to
enter the portion of Lessor's land that is closed to public access as a result of the
access rights granted to Lessee herein, unless otherwise directed by Lessor.

E. In the event that an additional intake airshaft is required in connection with
Lessee's operations, Lessee agrees to construct such airshaft within one - quarter
mile of an existing road. If an intake airshaft is located at a point beyond which
the applicable road is closed to public access, then the provisions of paragraph (D)
above shall apply.

F. Unless otherwise agreed by Lessor, Lessee shall not engage in construction
activity associated with intake airshafts or exhaust airshafts during the months of
April, May, September, October, November and December (" Restricted Activity
Months "); provided, however that if construction was commenced during a month
when construction activity was not restricted but due to unforeseen circumstances
was not completed before the beginning of the next Restricted Activity Month,
Lessee may complete such construction.

G. During the Restricted Activity Months, Lessee will limit its routine inspections
and routine maintenance of airshafts to the hours between 9:00 a.m. and 3:00
p.m.; provided, however, that Lessee may have access at other hours in the event
of an emergency. The limitations established by this paragraph will not apply to
inspection or maintenance activities conducted in months that are not Restricted
Activity Months. Lessor and Lessee may agree to modify these limitations on an
as -need basis.

H. All rock, soil, overburden, or other material produced during the re- opening of an
existing intake airshaft or the construction of a new airshaft (either intake or
exhaust) shall be removed through the underground workings of the mine and
shall only be removed by overland transport if underground removal is not
practical. Under no circumstances shall any such rock, soil, overburden, or other
material be disposed ofon the surface of the Leased Premises.

I. Once an airshaft is re- opened or constructed, the area of disturbance around such
airshaft shall be reclaimed and revegetated as soon as reasonably possible, using
only plant seeds that are of species native to the area from a list provided by
Lessor.

11. EMERGENCY ACCESS Notwithstanding any provision of this Lease to the contrary,
in the event of an emergency relating to Lessee's underground mining operations or
underground mining facilities on the Leased Premises, Lessee shall have such access
across the surface overlying the Leased Premises as may be necessary. In the event
emergency access is necessary, Lessee agrees to use existing roads to the extent possible.
Lessee agrees to reclaim as soon as reasonably practicable (subject to the requirements of
Section 16 of this Lease) any of the surface overlying the Leased Premises that is
disturbed as a result of emergency access.
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12. LESSEE'S EXISTING RIGHTS. Lessor and Lessee recognize the existence of (A) that
certain Quitclaim Deed dated as of June 1, 1997 from North Central Energy, Inc. to
Picketwire Processing, LLC, as modified by Quitclaim Deed from North Central Energy,
Inc. to Picketwire Processing, LLC dated July 31, 2001 and recorded in Book 1008 at
Page 1015 of the Las Animas County records, conveying the surface of 213.01 acres of
land in Las Animas County, Colorado more particularly shown on Exhibit B attached
hereto and the appurtenances thereon, which include stockpile coal and refuge and
loadout facilities (the " New Eik Facility and (B) that certain Quitclaim Deed of
Abandoned Underground Workings dated June 1, 1997 from North Central Energy, Inc.
and Basin Resources, Inc. to Picketwire Processing, LLC recorded in Book 1006 at Page
685 of the Las Animas County records, conveying the mine workings underlying Parcel I
of the Leased Premises (together, the "New Elk Mine Deeds '). Lessee has succeeded to

the rights of Picketwire Processing, LLC under the New Elk Mine Deeds, and is the
current holder ofMine Permit No. C -81 -012 covering Parcel 1 of the Leased Premises.
With respect to Parcel 1 ofthe Leased Premises, Lessor and Lessee recognize that
ownership ofthe following (collectively the " Underground Mine Workings ") was

transferred in the deed recorded in Book 1006 at Page 685: the mine portals (to the
extent not covered by the deed recorded in Book 1008 at Page 1015); all existing
underground passages, pockets and spaces that were created during and/or as a result of
prior mining of said Parcel l as more particularly shown on the plat attached hereto as
Exhibit C ; and all mine equipment and facilities for transporting coal located in such
passages, pockets and spaces (including, without limitation, a continuous miner, a rock
bolting machine, shuttle cars, conveyor belts, rails, locomotives; trolley wire, section
exhaust fan, mine fan, feeder breaker, section transformer, rectifier, high voltage cables
and low voltage cables). For definitions of the foregoing terms, see Exhibit D attached
hereto. The parties further recognize that under and pursuant to the New Elk Mine
Deeds, Lessee already has, and will continue to have following termination of this Lease,
the right to use the New Elk Facility, the right to enter through the existing portals into
and through Parcel 1 of the Leased Premises, and the right to transport through the mine
workings underlying Parcel 1 of the Leased Premises any coal from the Leased Premises
or other lands that is now or hereafter owned, leased or otherwise acquired by Lessee
provided that coal transported through the mine workings during the term of this Lease
from land other than the Leased Premises shall be subject to the Haulage Royalty
provided for in Section 4 hereof). For purposes ofclarification, Lessee hereby agrees that
it does not hold or claim title to the unmined coal remaining in Parcel 1 of the Leased
Premises as of the Effective Date.

13. AGREEMENTS OUTSIDE THE TERMS OF THIS LEASE. No assignment of
undivided interests or retention or reservation of overriding royalties will be recognized
by Lessor; and the effect, if any, of any such assignments or reservations will be strictly
and only as between the parties thereto, and outside the terms of this Lease, and no
dispute between parties to any such assignment or reservation shall operate to relieve
Lessee from performance of any terms or conditions hereof or to postpone the time
therefor. Lessor will and shall at all times be entitled to look solely to Lessee or its
successors and assigns as being solely responsible for the sending of all notices required
by this Lease and for the performance of all terms and conditions hereof.
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Copies of all instruments of every kind and nature whatsoever, including but not limited
to sublease agreements, affecting this Lease shall be provided to Lessor.

14. REPORTS AND RECORDS After Lessee has received the necessary permit from
DBMS, it is agreed that on or before the last day of each month during the term of this
Lease, Lessee shall submit a sworn, verified, written report to Lessor, in which report
shall be entered and set down the exact amount in weight of all products and the assay
thereof mined and removed from the Leased Premises during the preceding calendar
month. Lessee agrees to keep and to have in possession complete and accurate books and
records showing the production and disposition of any and all substances produced from
the Leased Premises along with purchaser's support documentation and to permit Lessor,
at all reasonable hours, to examine the same or to furnish copies of same to Lessor within
60 days following written request. All said books and records shall be retained by Lessee
and made available to Lessor for a period ofnot less than 6 years at a location within
Colorado. If any such examination shall reveal, or if either party shall discover any error
or inaccuracy in its own or the other parry's statement, payment,
determination, then proper adjustment or correction thereof shall be made as promptly as
practicable thereafter, except that no adjustment or correction shall be made ifmore than
10 years have elapsed between the time the error or inaccuracy occurred and the
discovery by either party of said error or inaccuracy.

Further, Lessee shall famish annually a complete operations report to Lessor disclosing
the number of tons and the assay thereof of all ores, minerals and other materials mined
from the Leased Premises during the preceding year. Lessee shall also furnish in said
report geologic interpretations and recoverable reserve calculations, and maps and cross
sections showing location of any mineral bearing outcrops, drill holes, trenches, ore
bodies and other prospecting and exploration activities, along with assays showing the
amount ofmineral contained in the ore. The records required to be maintained by Lessee
and provided to Lessor upon request include logs of all strata penetrated and all geologic
and hydrologic conditions encountered, and copies of in -hole surveys — this information

to be collected and prepared under the supervision of a qualified geologist, geological
engineer or mining engineer. Other qualified persons may collect and prepare this data, if
agreed to in writing between Lessee and Lessor. Lessee shall submit, if required by
Lessor, additional reports, records or documents regarding Lessee's operations. Except
as otherwise limited in paragraph E on page 3 of this Lease, Lessee shall be liable and
agrees to pay for all damages to the surface, livestock, growing crops, water wells,
reservoirs, or other improvements caused by Lessee's operations on said lands;
furthermore, Lessee shall be responsible for the eradication and control of noxious weeds
on the Leased Premises as a result of Lessee's operations or subsidence. Further, it is
understood that Lessee shall assume responsibility for all claims arising from damages to
the surface above the Leased Premises caused by Lessee's operations. Lessee shall
submit, if required by Lessor, such additional reports, records or documents regarding
Lessee's operations on the Leased Premises as necessary for the purpose of determining
compliance with lease provisions.

15. OPERATION PLAN With respect to each plan of operations or mine plan affecting the
captioned land that Lessee plans to submit to DRMS and/or the Mine Safety and Health
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Administration (the " Approving A enc "), Lessee shall provide a copy of such proposed
plan to Lessor at least 72 hours in advance of Lessee's submission of such proposed planto th Approving Agency, in order that Lessor can review such proposed plan for surface
impacts and comment on such impacts.

16. RECLAMATION. All plans for restoration and Teclamation of the Leased Premises are
subject to review and approval by Lessor to determine compliance with applicable Statelaws. In addition to being subject to Lessor's review, restoration and reclamation must
meet all requirements of the Colorado Surface Coal Mining Reclamation Act. Variations
from those requirements or from any approved plan, and any amendment to plans, are
subject to Lessor's approval. In the event Lessor fails to respond within sixty (60) daysfollowing its receipt from Lessee of a plan for restoration and reclamation of the Leased
Premises or of an amendment to an approved plan, Lessor shall be deemed to have
approved such plan or amendment, as applicable. This Section 16 shall have application
only when Lessor owns or controls the surface above the Leased Premises.

17. OTHER STATE AGENCIES. Instruments and documents required by other State
agencies may satisfy certain requirements ofthis Lease. In the event that Lessee is
required to file instruments and documents with other State agencies, such as DRMS,etc., Lessee shall notify Lessor of said filing and Lessor reserves the right to request and
obtain copies of such instruments and documents from Lessee.

I& INSPECTION. It is agreed that during Lessee's normal business hours and at all times
during the continuance of this Lease, Lessor or its duly authorized agent, is herebyauthorized to check scales as to their accuracy, to go on any part of the Leased Premises
to examine, inspect, survey and take measurements of the same and to examine and make
extracts from or copies of all books ae a

any

way the coal output, coal values, pay royalties from and of the Leased
serve or examination

Premises, and that all conveniences necessary for said inspection, y

shall be furnished to Lessor. Lessor may require Lessee to provide all instruments and
documents of any kind and nature whatever which affect Lessor's interests.

19. MINING METHODS Only underground mining methods that are consistent with
prevailing good mining practice shall be used by Lessee. Lessee may not mine by any
strip or surface mining method. Further, this Lease does not give Lessee the right to
construct a portal on the surface overlying the Leased Premise

rea
that i owned

rotect the coal
for access to the coal leased hereunder. Lessee also agrees o

ound miningbeds above and below the coal bed being mined through the
operation.

20. NOTICES. Any notice required to be given to Lessee under the provisions of this Lease
shall be sent by certified mail to the address set forth at the beginning of this Lease or to
such other address as Lessee may indicate in writing to Lessor, and such service by mail
shall be deemed sufficient and in full compliance with the terms of this Lease as of the
date it is postmarked. Notice to Lessor shall be given in like manner and addressed to the
Colorado Division of Wildlife's headquarters postal address.
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21. EXPLORATION An exploration Notice of Intent submitted to and approved by DRMS
is required and must be obtained before any field work of any type or kind is undertaken.
A restoration bond with DRMS is required in conjunction with this Notice of Intent. The
bond required by DRMS for exploration activities shall be the sole bond required, unless
a change in applicable laws, rules or regulations requires an increase in or additional
bonding; in which case the appropriate bonding will be implemented. The proposed type
and method ofexploration shall be outlined on the application for an exploration permit.
Lessee is required to keep an accurate log or record of all subsurface exploration. This
exploration work shall be described by legal descriptions that include a survey corner
established by an official USGS survey. All such logs and/or records may be requested
by Lessor at any time, but Lessor agrees that during the term of this Lease all such
information so supplied by Lessee shall remain confidential and unpublished insofar as it
is consistent within the law.

22. PROTECTION AGAINST SURFACE DAMAGE. Lessee shall assume responsibility
for all claims arising from damages to the surface caused by Lessee's operations. Except
as otherwise limited in paragraph E on page 3 of this Lease, Lessee shall be liable and
agrees to pay for all damages to the surface, livestock, growing crops, water wells,
reservoirs or other improvements caused by Lessee's operations. Lessee shall be
responsible for the eradication and control of noxious weeds on the Leased Premises as a
result of Lessee's operations or subsidence.

23. LESSOR'S APPROVAL Whenever approval by Lessor is required or contemplated by
Lessee, approval must be in writing and shall be within the sole and absolute discretion of
Lessor, except as otherwise specifically provided.

24. HOLD HARMLESS Lessee shall indemnify Lessor against all liability and loss, and
against all claims and actions, including the defense of such claims or actions, based upon
or arising out of damage or injury, including death, to persons or property caused by or
sustained in connection with this Lease or by conditions created thereby, or based upon
any violation of any statute, ordinance, or regulation.

25. COAL MINE GAS It is recognized that this Lease does not grant to Lessee the right to
produce, save and/or sell methane gas or other volatile gas located within mineable coal
measures or roofs and floors ofmineable coal measures; however, Lessee has the right to
remove such gas as a mining safety procedure prior to mining. Gas that is uneconomical
to produce may be vented or flared provided that the venting or flaring complies with all
federal, state and local requirements. Methane gas or other volatile gases produced by
the oil and gas lessees from the mineable coal measures and from Roofs and Floors of
mineable coal measures prior to mining shall be the property of the oil and gas lessee
under the terms of the oil and gas lease, so long as the terms in this paragraph are
consistent within the law. " Roof ' means the rock immediately above and in contact with
the mineable coal measure. " Floor " means the rock immediately below and in contact
with the mineable coal measure.
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26. WATER AND WATER RIGHTS. If Lessee initiates or establishes any water right
where the point ofdiversion or groundwater withdrawal is on the Leased Premises and
where the surface is owned by the State, such water right must be obtained in the name of
and with the consent of the State acting by and through the Division of Wildlife.
Water rights and any improvement required to bring this water to the surface shall
become the property of the State, without cost, upon expiration or upon termination of
this Lease for any cause whatsoever.

Under no circumstance may ground water be withdrawn without first having secured the
permission of Lessor and may not be withdrawn at a rate higher than necessary for the
mining and/or processing of State minerals only. Additional payment shall be required
for the use of any waters.

Lessee agrees that, unless the consent of the Lessor is first obtained in writing, it shall not
discharge onto the surface overlying the Leased Premises any water that is drained or
used or in connection with Lessee's mining operations.

27. LIENS AND CLAIMS Lessee shall not suffer or permit to be enforced against the
Leased Premises, or any part thereof, or any improvements thereon, any liens arising
from, or any claim for damage growing out of the work of any construction, repair,
restoration, replacement or improvement, or any other claims or demand howsoever the
same may arise, but Lessee shall pay or cause to be paid all of said liens, claims, or
demands before any action is brought to enforce the same against the Leased Premises or
improvements. Lessee agrees to defend, indemnify and hold Lessor and the Leased
Premises free and harmless from all liability for any and all such liens, claims, demands,
and actions together with reasonable attorney fees and all costs and expenses in
connection therewith.

Lessee shall, upon execution of this Lease at its cost, prepare a Notice, pursuant to C.R.S.
38 -22 -105 and cause the same to be posted for the purpose of protecting Lessor against

any liens or encumbrances upon the Leased Premises by reason of work, labor, services
or materials contracted for or supplied to Lessee.

28, SURRENDER AND RELINQUISHMENT Lessee may, at any time, surrender and
cancel this Lease insofar as the same covers all or any portion of the lands herein leased
and be relieved from further obligations or liability hereunder with respect to the lands so
surrendered. Provided, however, that no partial surrender or cancellation of the Lease
shall be for less than tracts of approximately 40 acres or governmental lot corresponding
to a quarter - quarter section. However, partial surrender or cancellation of a portion of
this Lease shall not reduce the amount of Annual Rent or Annual Advance Minimum
Royalty due Lessor pursuant to Sections 1 and 2 above.

This surrender clause and option herein reserved to Lessee shall cease and become
absolutely inoperative immediately and concurrently with the institution of any suit in
any court of law by Lessee, Lessor or any assignee of either to enforce this Lease, or any
of its terms, express or implied, but in no case shall surrender be effective until Lessee
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shall have completed reclamation of any disturbance caused by Lessee on the surface of
the lands to be surrendered pursuant to the provisions of Section 16.

Notwithstanding the foregoing, no surrender and relinquishment of this Lease shalt be
effective unless and until all reports, documents and information ofany kind required to
be submitted to Lessor under this Lease, or to such state agencies as provided in this
Lease have been submitted to Lessor or such state agency.

29. RIGHT OF REMOVAL In the event this Lease is terminated by forfeiture, surrender or
the expiration of its term, and all obligations of Lessee under this Lease are satisfied, all
Lessee's improvements, equipment and man -made objects of any type shall be removed
from the Leased Premises within 6 months from the date of such termination at Lessee's
expense. Such removal is to be accomplished without unnecessary waste or damage to
the Leased Premises and Lessee shall restore the surface of the Leased Premises to the
same condition as immediately prior to the execution of this Lease.

However, six months following any termination of the Lease, any improvements or
equipment remaining on the Leased Premises shall, at the sole discretion ofLessor, either
be forfeited automatically to Lessor without compensation and without necessity of
execution ofadditional documents or the Lessor may have such improvements or
equipment removed and any expense incurred in such removal shall be paid from the
Lessee's reclamation bond required by the Lease. This Section 29 shall have no
application to the New Elk Facility referenced in Section 12 or to any improvements or
equipment located in the Underground Mine Workings; provided, however, that Lessee
agrees that no improvements, equipment or man -made objects may be left within the
Underground Mine Workings in violation of applicable law or regulations.

30. CQMPLIANCE WITH LAW Lessee further covenants and agrees that, during the
continuance of this Lease, Lessee shall comply fully with all the provisions, terms, and
conditions of all laws, whether State or Federal, and orders issued thereunder, which may
be in effect during the continuance hereof, which in any manner affect or control mining
or other operations of Lessee, and Lessee further agrees that good mining methods shall
be used at all times of active mining so long as said methods are consistent within the
law.

31. ARCHAEOLOGY It is contrary to state and federal law to excavate, appropriate or
disturb any historical, prehistorical or archaeological site or resource on any lands
administered by Lessor. Discovery of a suspected site or resource shall be immediately
brought to the attention of Lessor and the state archaeologist or Lessee shall provide
evidence that no significant archaeological sites exist on the Leased Premises which
could be destroyed by Lessee's operations.

32. DEFAULT AND FORFEITURE It is agreed that if for any reason Lessee shall fail to
keep each and every one of the covenants and conditions herein, or breaches any
condition hereof, and such default or breach continues for a period of 30 days after
service of written notice thereof by certified mail upon Lessee, Lessor shall have the right
to declare this Lease forfeited, and to enter onto the Leased Premises or any part thereof,
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either with or without process of law, and to expel, remove and put out Lessee or any
person occupying the Leased Premises, using such force as may be necessary to do so. In
the event of the termination of this Lease by reason of breach of the covenants herein
contained, Lessee shall surrender and peaceably deliver to Lessor the above- described
premises, and such premises shall be in good mining condition. If, upon termination of
this Lease for any reason, whether by surrender, forfeiture or expiration of term or
otherwise, Lessee shall not have fully complied with the terms ofthe Lease, Lessor shall
hold and retain possession of the property, improvements, and equipment of Lessee as
security unto Lessor for the payment of rents and royalties due it, or to protect it against
liens, or to indemnify it against any loss or damage sustained by it by reason of the
default of Lessee, for which purpose Lessor is hereby given a lien upon all such property,
improvements, and equipment, which lien shall attach as the same are placed upon the
Leased Premises. In the event Lessor shall foreclose the lien in this article given to it by
Lessee, Lessor may itself be a purchaser at any sale thereof under such foreclosure. The
Lessee shall be guilty of an unlawful detainer under the statutes if the Lessee remains in
possession ofthe Leased Premises following the termination of the Lease for any cause
and the Lessee shall be subject to all the conditions and provisions thereof and to eviction
and removal, forcibly or otherwise, with or without process of law, as above provided.

33. HEIRS AND SUCCESSORS IN INTEREST. The benefits, terms, and obligations of this
Lease shall extend to and be binding upon the heirs, executors, administrators,
successors, or assigns of the respective parties hereto.

Signature pages follow]
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IN WITNESS WHEREOF, Lessor and Lessee have executed this Coal Mining Lease in
counterpart as of the day and year first above written.

LESSOR:

STATE OF

For a or of the runs tldlife for

e Ex ve Director o the Department of
Nature Resources, and on behalf of the
Colorado Wildlife Commission.

STATE OF COLORADO )

S ) 
ss.

MCOUNTY OF oe s )

The foregoing ins{um
t was acknowledged before the this _ da of

2008 by acting on behalf of the State of Colorado,
Department of Nat Resources, benefi . tine Division of Wildlife and the Colorado Wildlife

Commission.

WITNESS my hand and official seal.

My conunission expires: 1 lA Ac1.Ot}

Notary Public
4- 1 - ,-

t cx . y

C.
7' Z '

1'aae i 6 o 17.
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LESSEE:

NEW ELK COAL COMPANY LLC

STATE OF COLORADO )
ss.

COUNTY OF VW )

The foregoing i ent was acknowledged before me this /qldy of \" 1 ,

2008 by Q grgiet r'S GAP. ' ofNew Elk Coal

Company LLC, Kansas limited liability company.

WITNESS my hand and official seal.

My commission expires: - as - r r - &." 

M
V1 Notary Public

Mq1rbw10372c.doc  TqR • 0
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EXHIBIT A -1

Leased Premises — Parcel 1

The boundary of the New Elk coal mine permit number C -81 -012 as of June 1, 1997 is described by metes and
bounds as follows:

Beginning at Pt. 109 of the Terry Surveying Wash Plant Boundary Survey dated May 15, 1997; as filed
with the Las Animas County Clerk and Recorder's Office in Book 964, Page 914 and correction in Book
966, Page 578; thence, traversing around the permit boundary for the following 43 courses:

1 S82.0 ° W for 1400', then

2 S42.5 for 2050', then

3 552.20E for 900', then

4 N35.0 ° E for 1200 then

5 S86.WE for 6700', then

6 S6.0 ° E for 1200', then

7 N87.0 ° E for 1550', then

8 S4.50W for 6000', then

9 N85.00W for 1000', then

10 S1.70W for 900', then

11 N85.50W for 500', then

12 S2.0 ° W for 2100', then

13 S84.0%for 2800', then

14 S6.50W for 1000', then

15 S84.0 for 600', then

16 N6.50E for 1000', then

17 S84.08E for 8300', then
18 NO.5 for 14150' to the intersection of the permit boundary with

the Maxwell Land Grant line, then continuing

19 N75.0 ° W for 2900', then

20 N25.0 ° W for 3400', then

21 N85.0 °W for 2300', then

22 S55.0 °W for 1300', then

23 N86.0 ° W for 600', then

24 558.0 °W for 1025', then

25 526.0 ° E for 700', then

26 566.0 ° E for 1000', then

27 S23.0 °E for 600', then

28 S64.0 ° W for 350', then

29 N27.0 ° W for 250', then

30 S63.0 ° W for 500', then

31 NSI.O ° W for 1700', then

32 S81.5 °W for 1650', then

33 N25.50W for 200', then
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34 S75.0 ° W for 420', then

35 S7.0 ° W for 1500', then

36 N86.0 ° E for 900', then

37 N4.5 ° E for 700', then

38 N90.00E for 800 then

39 566.50W for 650', then

40 S4.50W for 400', then

41 N72.50E for 650', then

42 S12.00E for 500', then

43 583.0 ° W for 5900' returning to the point ofbeginning.

instrwsent Book Page
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EXHIBIT A -2

Leta] Description — Certain Land Owned by Lessor

See Attached]
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i
Bernard J. Gonzales - Lae Anus Coun'Ly RKSOrdor

I

A uaca of laud located inI,= Animas County, Colomk portions lying within the Smubien and Miranda Great,
commonly ]mown as the Maxwell Lod Grant, lomod south, of the U00h line of theI.4suwan Grant, amd outer
portions ofI&W located bMM the Maxwell Gnat SW6 inmad the warted= of Ilighway t2 as destxlbod n
m xmb in the olRce of the State H'ig om, bway D Dew. • All in mmrormyed Tow=Wps

South, Ranges 67 mad 68 West 6thM. TO VM!

BEGINNING AT THE POW OF WIERSECTION OF THE NORTH LANE OF TIE MAXWELL LAND
GRANT AND THE BASTE 'RIY RIGHT OF WAY OF THE ABANDOMD SMf I FORK BRANCH OF THE
COLORADO AND WYOMWG RA LWAY, FROM VaHC i POINT A 400 RAIL MARKED BbW BEARS S 72
3T WE, 3%.00 FEET.

THENCE SOUTHWESTERLY ALONG TIM EASTERLY LINE OF THE ABANDONED SOUTH FORK
BRANCH OF THE COLORADO AND WYOMING RAILWAY FOR THE FOLLC" VING 22 COURSES AND
DISTANCES:

1. S 61° 5W 48" W, 354.58 FEET TO A POINT OF CURVE;
2. ALONG THE ARC OF A CURVE TO THE LEFT, HAVINQ A RADIUS OF 1.814.79 FEET, AN ARC

DISTANCE OF 5MA7 FEET. MM CHORD OF SAID CURVE BEARS S 56 4W 18"W, 507.78 FEM;
3. S 31° 29 48" W, 3215.59 FEET TO A POW[ OF CUILVE;
4, THENCE ALONG THE ARC OF A CURVE TO THE LEFT. HAVING A RADIUS OF 2814.79 FEET, AN

ARC DISTANCE OF 1246.20 FEET. (THE CHORD OF SAID CURVE BEAR.' 3 38° 46' 48" W. 1236.04
FEET),

3. S 26 07' 48" W, 793.70 FEET TO A POINT OF CURVE,
6. ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS OF :H)14.79 FEET, AN ARC

DISTANCE OF 317.11 FEET. (THE CHORD OF SAM CURVE BEARS S 29' 14'48" W. 316.95 FEET).
7. S 32 21'48"W, 980.70 FEET TO A POINT OF CURVE,
S. ALONG THE ARC OF A CURVE TO MIE RIGHT, HAVING A RADIUS OF . 959.86 FEET, AN ARC

DISTANCE OF 803.85 FEET. ('TILE CHORD OF SAID CURVE BEARS S 44'W 48" W, 798.23 FEET),
9. S53W. 192.70 FEEL' TO A POINT OF CURVE,
10, S54 44' 19" W,11100 FEET TO A POINT,
11, ALONG THE ARC OF A CURVE TO THE LEFT, HAVING A RADIUS OF5 (4.93 FEET, AN ARC

DISTANCE OF 459.50 FEET. (TE>Y' CHORD OF SAID CURVE BEARS S 37' 53' 48" W. 454.58 FEun,
12. S 21° 03' 17" W, 1 11.00 FEET TO A POINT,
13. S 19" 55' 48" W, 3423.70 FEET TO A POINT OF CURVE,
14. ALONG 171E ARC OF A CURVE TO THE RKINT. HAVING A RADIUS OF 1969.86 FEET, AN ARC

DISTANCE OF 589.05 FEET. ME CHORD OF SAID CURVE BEARS S 28' 29' 48" W. 586.86 FEET),
15. S37W, 1735.89 FEET TO A POINT OF CURVE,
16. ALONG THE ARC OF A CURVE TO THE RIGHT, HAVING A RADIUS Of 1482.39 FEET, AN ARC

DISTANCE OF 422.59 FEET. MW CHORD OF SAW CURVE BEARS S 45' 13'43" W. 421.16 FEET}.
17. S 53' 23'48"W. 148.13 FEET TO A POINT,
18. S 52 16 W, 111.00 FEET TO A POINT OF CURVE,
19. ALONG THE ARC OF A CARVE TO THE LEFT. HAVING A RADIUS OF5':14.93 FEET, AN ARC

DISTANCE OF 336.57 FEEL. ME CHORD OF SAID CURVE BEARS S 39` 19'18" W. 334.63 FEET),
4 20. S 26° 22' iT W. 111.00 FEET TO A POINT,

21. S. 25° 14'41r W. 564.12 FEET TO A POINT,
22. ALONG THE ARC OF A CURVE TO THE RIGHT, HAYING A RADIUS OT* 1482.39 FEET, AN ARC

DISTANCE OF 276.43 FEET, (MCHORD OF SAID CURVE WARS S 30"29' 20" W, 276.03 FEET) TO
A POINT MARKING THE SOUTH 1M= CORNER OF THAT TRACT COl• "'+EYED TO FRANK AND
NORA R. PARSONS BY THE COLORADO FUEL AND IRON COMPANY 1! Y DEED DATED JANUARY
3, 1946 AND RECORDED IN BOOK 509, PAGE 314 OF THE LAS ANIIrLAb RUNTY RECORDS:
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AD IN A SOV VAYDICTION AMID ALONO TM

IN(' 
SAID

THENCE LEAV TgACT FOR tliE FOLLOW' g COItItSFS AND DISTANCES;
SOUIRMy LINE

1. S 51 43' 55"E. 110.03 FEV To A POINT;
i Z. S 68° 39 SS" E, 790.07 FEET TO A POINT;

3. S 5 35" E, 791.23 FEET TO A POAFt2° 00'

4. S 53° 19' 32" E. 189 37 FEET TroA POW?
5. S55 °44'26 "E,2135.05FT
6. S S6° 1 23" B. 94681 FLET

TO A POINT;7. S 5T° 01' 23" E, 990.23 FEE
8. S 52° I t' 35" 6,1227.34FEET TO A POINT; 

1116° 12' 31" E. 272.87 FEET
11TtiMCE DEPARTING SAID SOUTHERLY LINE OF SAID PARSONS TRACT
TO AN IRON PIN AT A FENCE CORNER;

THENC SOUTBSTERLY ALONG A FENCE ATOP THE RIDGE ME
BK

RIVMI . 

THE
THE

CANYON DRAIKA( AND THE SOUM FORK OF THE PURGATOIRE R1VEi1 FORTIiE FOLLOWING 45
C017RSBS AND DISTANCES;

1. S 71 31 W, 3268.19 FEET TO A POINT;
Z. 5 4&° 56' itW. 528.47 FEET TO A POINT;
3. S 51° 36 35" W , 769.27 FEET TO

A

A POINT,

4. S 48 22" W, 2683F.BT2FTO A POINT
5. S 21° IT 31" W, 559.85 FEET
6. S W 57' 34" W, 862.72 FEET TO

A

A PONT;
POINT;

7. S 28° 10' 2r W, 379 A POINT:g. S 49 3T 45" W, 610.66 FEET To
9. S 60° 04' 40" W. 882.10 FEET 1 O A POINT;
10. S 55° 13' 22" W, 152.29 FEET TO A POII4T;

i
11. S 52 W 22" W 363.43 FEET TO A POINT;
12. S S2° 46' 09" W, 639.49FEET TO A POINT;
14. S43 °13'4rW,31718FEET IT •
15.5 129 19.04. W, 631.85 FEET TO A POUT;
16. S 31 33' Or W. 436.59 FM TO A POINT:
17. S 39.31' Or W, 1237.00 FP.ST TO A POINT;
18. S 27.29' 37" W 121.44 FEET TO A POINT;
19. S 17° 59' 17° W. 324.20 FEET TO A POINT;
20. S 20 47' 02" N, 341.63 FEET TO A POH47';
21. S 31 24' lT" W, 94.&2 FUT TO A POINT;
22. S 26 O5' 02" W, 309.86 FEET TO A POINT;
23. S 30° 31'2r W, 246.11 FEET TO A POINT;
24. .44',,922"W. 175.$3 FEET TO APOINT;
25. S 70° 04' 22" W. 558.90 FBET TO A POIN1.
26. S 70 4r W. 535.77 FM TO A POINT;
27. S 77° 00' 42" W 294.61 FELT TO A POINT;
28. S 72 48' 12" W, 297.2& FEET TO A POINT;
29. S 63° 30' 42" W. 256.80 FEET TO A POINT;
30. S 89° 29' S7" w. 226.00 FBE T TO A POINT;
31. S 89° 14 ' 42* W, 563.22 FEET TO A POINT,
32. N 81° 42' 08" W. 230.33 FEET TO A POINT;
33, N 84° 00' 38" W. 156.27 FEET TO A POINT; 

FUT TO A POINT;
34. IN
35. S 719441'06'W, 851.93 &

a
FEET TO A POINT

36. 5 g0° 54' 3r W, 424.33 FEET TO A POINT;
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37. N 79 29' 43" W. 687.04 FEET TO A POINT; i
38. N 80 43 W. 287.10 PEET TO A POINT;
39. N 66 58' 58" W. 309.56 FEET TO A POINT;
40. S 85" 54' 12" W, 98.60 FEET TO APOINT;
41. 5 66' 56 47" W. 417.76 FEET TO A POINT;
42. S 74" 21' 27" W, 36127 FEET TO A POINT;
43. N 7654 W. 297.12 FEET TO A POINT;
44. N 78° 54' 33" W. 242.23 FEET TO A POINT;
45. N 83 37 18" W, 389.56 FEET TO A POINT;

THENLEAVINGTHE FENCE IV

THE

AND THE RIDGE B6F.EN THE LORENCI= O CANYON DRAINAGE
ANI) ! 

WESTERLY

SoUrHDIRECTION FORTHE FOLLOWD(ODISTANCES
QAIj

AND

CANYON IN A

i I. S 89" 19 W. 3755.62 FBEf TO A POINT;
2. N 86" 38' 20"W. 1685.57 FEET TO A POINT ON TIM RIDGE BETWEEN G.4LLEGOS CANYON AND

LEON CANYON;

THENCE ALONG THE TOP OF THE RUM BETWEEN GALLEGOS CANYON AND LEON CANYON IN A
SO1TTHMTBRLY DIRECTION FOR TIE FOLLOWING 10 COURSES AND V) STANCFS;
1. S 26 26' 33" W. 2062.16 FEET TO A POINT;
2. S 70 32' 45" W. 249.84 FEET TO A POINT;
3. S 62" 02' 30" W. 428.69 PL6̀T TO A POWT;
4. SWOT 30" W. 44137 FEET TO A POINT.
5. S 48 46'32" W. 972.46 FEET TO A POflq ;
6. S 76 33'58* W. 2241.47 FEET TO A POINT;
7. S 71° 04' 29" W 768.28 FEET TO A POINT;
8. N 74 46' 37" W. 1718.32 FEET TO A POINT;
9. S 83 17 22" W. 804.14 PMT TO A POINT;
t0. S 82° 03' 58" W. 528.79 FEET TO A POINT AT THE HEAD OF LEON CAMON;

THENCE NORTHWESTERLY ATOP A RIDGE BETWEEN LEON CANYON AD11) DURAN CANYON FOR
THE FOLLOWING 8 COURSES AND DISTANCES;

1. N 10 OS 18" W. 1968.94 FEET TO A POINT;
2. N 04° 00' 28" W. 852.02 FEET TO A POINT:
3. N 34" 10' 46" E. 509.81 FEET TO A POINT;
4. N 37° 30' O9" W. 1283.65 FIST TO A POINT;
S. MOO* 39'419'E. 524.64 FEET TO A POINT;
6. N 41 44' S8" W. 253.13 FEET TO A POINT;
7. N 65° or 5 W. 348.43 FEET TO A PONT,
8. N 31° 58' 00' W. 1394.58 FEET TO A POINT;

THENCE LEAVING THE RIDGE AND CROSSING THE VALLEY OF THE SOC'ITI FORK OF THE
j pUROAT0ME RIVER AND IN A WESTERLY DIRFMON ATOP THE RIDOE NORTH OF TM TERC10

f
J VALLEY FOR THE FOLLOWING 12 COURSES AND DISTANCES;

1. N 63" 19 54" W. 4416.10 FEET TO A POINT;
2. N 68 46' 28" W. 2516.89 FEET TO A POINT;
3. N 63° 38'24* W. 1096.77 FEET TO A POINT;
4. N 50 06'55" W. 151.69 FEET TO A POIM
5. N is* 57 42" W. 361.25 FEET TO A POINT;
6_ N 84" 12' 16" W. 180.86 FEEL TO A POINT;
7. N 29° 15' 11" W. 407.74 FEET TO A POINT;
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8, N or 48'2r W. 324.73 FEET TO A POINT;
9. N 11° 56 31" E. 251.99 FEET TO A POINT;
10. N 23 39' 11" W. 1004.08 FEET TO A POINT;
11. N 19" 55' 06" 6. 313.97 FEET TO A POINT;
12. N 49" 44'04" W. 309.30 FEET TO A POINT;

I THENCE LEAVING THE NORTH RIDGE OF THE TERCIO VALLEY AND R004ING N. 02" 38'47" W.
CROSSING BANDARTTO CANYON, LEFT HAND FORK AND THE MAIN FMI OF APACHE CANYON A
DISTANCE OF 18,320.75 FEET TO A POINT ON THE NORTH RIDGE OF APACHE CANYON; THENCE N
89 27'54* E, 1799.66 FEET TO A POINT THENCE N Or 02' 24' W, 5703.33 FEI:'f TO A POINT, THENCE S
89 ST 36" W, 1474.58 FEET TO A POINT, ATOP AND SOUTH OF BALL (TMI ;.Z) MEADOWS, THENCE
ALONG THE EASTERLY LINE OF SAID BALL (STORZ) MEADOWS THE FO1.I.OWING 3 COURSES AND
DISTANCES;

1. N 20° 23' 02" E, 846 -63 FEET 70 A POINT,
2. N 21" 54' 04" E, 625.63 FEET TO A PODFr,
3. N 02" IT 56" E, 1783.53 FEET TO THE POINT OF TERMINUS OF THE COLORADO & WYOMING

RAILWAY COMPANY RIM OF WAY;

THENCE N 17" 34' 14" W, 113.23 FEET ON SAID TERMIN/LL OF THE COLOR'IAO AND WYOMING
RAILWAY COMPANY RIGHT OF WAY TO THE NORTHERLY LINE OF SAID RAILWAY;

THENCE EASTERLY ALONG THE NORTHERLY LINE OF SAID RAILWAY, TIME FOLLOWING 7
CGJRSES.

I . N 74" 39' 01" E, 485.34 FEET TO A POINT,
2 N 89 09'5W E, 157.58 FEET TO A POINT,
3. N 72" 51' 54" E, 243.50 FEET TO A POINT OF CURVE,
4. ALONG AN ARC OF A CURVE TO THE RIGHT. HAVING A RADIUS OF :::$14.79 FEET, AN ARC

DISTANCE OF 665.68 FEET (THE CHORD OF SAID CURVE BEARS N 79-; 10" E. 663.81 FEET),
5. N 85° 56' 53" E, $45.14 FEET TO A POINT,
6. N 04° 03' 06" W, $0.00 FEET TO A POINT,
7. N 85" S6' SY E, 225.00 FEET TO A POINT ON THE WESTERLY LINE OF A 'TRACT OF LAND

CONVEYED FROM MARIA E. CHAVEZ, MARGARET SINSEROS AND 1H 1bM CHAVEZ TO CF & 1

BY DEED DATED AUGUST 16.195 t AND RECORDED IN Boob 578, PA03 463 OF THE LAS
ANIMAS COUNTY RECORDS;

THENCE ALONG THE WESTERLY AND NORTHERLY LINE OF SAID MARIA s. CHAVEZ TRACT, THE
FOLLOWING 2 COURSES:

1. N 00° 54' 56"F- 135.68 FEET TO THE NORTHWEST CORNER THEREOF,
2. N 80° 54' 56" E, 134.04 FEET TO THE NORTHEAST CORNER OF SAID MAfJA E. CHAVEZ TRACT

SAID POINT ALSO BEING THE SOUTHWEST CORNER OF THAT TRACI' CONVEYED TO MARIA E.
CHAVEZ, MARGARET S124EROS AND HERMM CHAVEZ SY THE COI:: *ADOFUEL AND MON
CORPORATION BY DEED DATED AUGUST 16, 1931 AND RECORDED R I BOOR 578, PAGE 466 OF
THE LAS ANIMAS COUNTY RECORDS;

THENCE ALONG THE SOUTH AND EAST BOUNDARIES OF SAID CHAVEZ " 1tACT, THE FOLLOWING 2
COURSES:

1. N 80° 54' S6" 1s, 203.00 FEET TO A POW.
2. N 0005T 49"& 284.96 FEET TO A POINT ON THE CENTMDM OF COL•::RADO HIGHWAY 12;

THENCE IN AN EASTERLY DIRECTION ALONG THE CEPTIERLOM OF COL17R4aO STATE HIGHWAY
12, A DISTANCE OF 8 MILES MORE OR LESS TO A POINT WHERE SAID CEITTERLINE OF COLORADO
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HIGHWAY 12 INTERSECTS THE NORTH LINE OF THE MAXWELL LAND0THENCE S 72 20` 25"
E ALONG THE NORTH LINE OF THE MAXWELL LAND GRANT. 7163.70 FEE T TO A 408 RAIL MARKED
MILE POST 30M; THENCE S 72. 3T 34' E CONTWUM ALONG SAID NOR r H LUTE OF THE MAXWELL
LAND GRANT, 242821 FEET TO TIE POINT OF BEGM011140.

PER SURVEY PLAT FILED 10/31/98 IN BOOK %6 PAGES 579 - 780-581.

EXCEPTING TEMMFROM THE FOLLOWING:

t. Aft that put 6f Seedw 28, Towoft 33 Soul, Range 67 W1x4 6tb PM rGrog more os toss the neater
C9+4 ofsaid section (mown as the PAGNOTA TRACT and describn:d is a Special Warrant Decd
from 5lutco Corporation to Joha43:'"lisupa4 dated 2/1/96. cad recorded in E:L 932, pg 412.

2. All that part of IlseEI/2EU2. Section 29 and part of the Wt/ZW 1/Z, Sac':. an 28. Township M South,
Range 61 West. 6th PM described as TRACT I in the Asstgrtmeet of Crosser ofAction and Claims between
Shmco Cotpotetioa and JohnToopat; dated 7112196, cad recorded in Bk. 93'2, pg. 407.

3. Ail that pan tying between th north right ofway of the Colorado and Wpniag Railroad and the
Centerltae ofColorado Higkway 12 bated in put of the EIrMV4, Sec* 1:28, and pan ofthe SWt /4,
Section 27, Township 33 Scads, Rauga 67 West, 6th PM., described as TM.L 2 in the Anigunent of
Causes of Act cad Clam between Sturco Corporation and 3 Tcapal, 'law 771V%- sad recorded InAct=

Bk. 932, pg. 407.

4. A tract of land tying within the Motwell Lend Glut in uwwvcyedTo; 33 and 34 South, Rtmge
67 West, 6th PM, described as TRACT 3 in the Assignment ofCauses ofAction and Ctaiats between
Sdaeo Corpontioa sued Jots" Vqd, dated '71M6. as recorded in Bt 93Z, pg. 408.
5. A trail of land lying within the Maxwell Lard Grant is natutyoyed TvwuI IP 33 and 34 Sarah, Raogo
67 West, 6th PM. Described as the WESTON CAMP TRACT in a Special ". aRwty Deed between Slurce
Corpomdon sod John Toupal, dated 211196, as recorded in BL 932, pg. 413.

6. A tract of had lying within *a Maxwell Lend Grant in aasurvoyed Towttibip 33 Soutk Range 68 West,
6th PM, deacnbad as the LORENCITO COAL TRACT B jam unrecorded ',qdt Claim Deed between
North Central Energy C MpW sW Pldocttwdre Proceesaiag (es shown oa tbt away pkt mcoubd to Book
964, Pago 914, eorracdon recorded in Book 966, Page 578).

7. ADDITIONAL LANDS EXCEPTED IN TOWNSHIP 33 SOUTH. RA11 67 WEST OF THE 6
P.Ir1., LAS ANVAAS COUNTY, COLORADO:

SECTION 19: ALL THE FOLLOWING LYING SOUTH OF HiGI:WAY 12 AS APPLICABLE:

JIM AND ANN TATUM BOOK 892, PAGES 713 - 714 -715;
IRENE AND CANDELO CRACON RECEPTION NO. 414349;
SALLY HURTADO BOOK 823, PAGE 765
GEORGE CHAVEZ BOOK 575, PAGE 70
DAISY CHAVEZ ASEVEDO.ECAL, BOOK 926, PAGE 132
EUGENE L CHAVEZ, BOOK 864. PAGE 371
EUGENE L. CHAVEZ AND VERNON CHAVEL BOOK 906, P.t.GE 519
JOSE RUMALDO CHAVEZ ET AL. BOOK M. PAGE 23

SECTION 20: ALL THE FOLLOWING LYING SOUTH OF HIG SWAY 12 AS APPLICABLE;

EUGENE L. CHAVEZ AND VERNON CHAVEZ BOOK 906, P "3E 519;
MAXINE M. CHAVEZ SCOTT E1' AL.. BOOK 877. PAGE 665
JOSE RUMALDO CHAVEZ ET AL. BOOK 806. PAGE 23
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ERNEST W. TRU71Li.0 ET AL, BOOK 865, PAGE 978
ANDY AND ROSULA MA LTINEZ ET AL, BOOK 732, PAGE 1 4

i

SECTION 29: ALL LYING SOUTH OF HIGHWAY f112 S011s tI 'S APPLICABLE:
DEAGUERO ESTATES MORE FULLY DESCRIBED IN BOOK ::29, PAGE 151 AND BOOK
456, PAGE 456, AS CORRECTED BY BOOK 523. PAGE 370 AD(l) BOOK 575, PAGE 288 &
ANTONIO M. DEAGULRO LANDS AS DESCRIBED IN BOOK 189, PAGE 40, HOOK 192,
PAGE 46Z 800K 19Z. PAGE 461, BOOK 196 PAOS 54 do 53, Il WOK 352. PACE 80, HOOK
357, PAM 416, BOOK 573, PAGE 133, BOOK 393, PAM 46T. ]? WOK $93, PAGE 163 & 177

178, BOOK 626„ PACE 82 & BOOK 940. PAGE 816 ttR.O.W. PER BOOK 737, PAGE 457,
465,490 & BOOK 738. PACE 482 TO COLORADO & WYOMZ ":3 RAILWAY PER BOOK
576, PAGE 248 FROM COLORADO & WYOMM RA LWAY 03. TO TRINIDAD
RAILWAY coheANY IN BWX 892. PAOB 428 & R.O.W, DE:::DS TO CRY OF TWN®AD
PER BOOK 737, PAGE 457,465 & 480 AND BOOK " PAGE 432; AND

GEORGE CHAVEZ TRACT, BOOK 666, PAGE 266.

S. ADDMONAL LANDS EXCEPTFA IN TOWNSHIP 33 soLrM RA]* {;E 68 WEST OF THE 6TH
PM, LAS ANIMAS COUNTY, COLORADO -

SECTION 24: ALL THE FOLLOWING LYING SOUTH OFM:,1HWAY 12

V]APONDO BOOK $63, PAGE 223;
PRaSTON BOOK 767, PAGE 613;
ARMSTRONG BOOK 837, PAGE 563;
FLOYD CHAVEZ BOOK 642, PAGE 497,

TOGETHER WrM AND NOT BXCEPTI NG THE FOLLOWING ACCESSIMUTS -OF -WAY
CONVEYED:

1. T8RCI0 ROAD AND GALLEGOS CANYON:

Grantor oonvays to Grantee the case> and rim- of - way for nutdways deacnW widdo
Patag.,* one (1) attd (3) of that Rift-of way Deed dmt was moordod w;r', do Clerk and RsooldenOfrm far Laa Animas Caaoty co ]?!12!84 at Book 635, Page 288. Said c enneota and rigbwd -way awl
iwl,& and be subject to all other perdw t pmw;siow ofsaid Rig6"May Deed.

2. TRACT 02 (SUB - STATION) ACCESS ROAD:
I A surveyed right ofway which is part Oft* plat taootded in Book 9661 P&f': s 579- 580.58I'Lu Attomas

County Clerk aad Recorders Office, and more purticu1w1y described as foil:, Nv

A 40 foot wide Mm aw uat located iu the SWI /4, ScJ;dw27,':'ownship 33 South, Range 67
west, 6th PM, Las Aaimas County. Colorado. described as:

i
1 BEGINN]NG at a point on dp cenoeritne ofColorado Highway 12 eôm Wbich the west

tra corner ofSadao 27 beats N 44.34'I4" w. 2052.72 iKet; THENCE along .

i ceateclino ofa 40 tbot assn toad bd% 20 feet cach 6&1 of the t'o9ow "described
omtwrhw the lbllowiog two coaraee:

1. S 45'36 W.. 307.26 fast to a point; them:+!
2. S 40' 10'42" W., 95.52 feet to it point oa the 110'dMy sigh ofway of the
Colorado ad Wyoming Railroad; said point bet i g the pow ofterminus ofthe
above dow1wd a=m easement•

Exhibit "A" —Page 6
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3. WESTON CAMP TRACT AND C11MY CANYON ACCESS ROADS:
an existing umrurveyW toad located i0'! cwtubips 33 and 34 South, 

MM CamR Tod &W
R&W 67 West. 6th PM, an a patod of land lmown as an "Weston Camp1'_act", Bail qual being thatdmnbed in t&a Special Warranty Deed between 810100 Corporation and 7ohe Toupal dated 2106 and
recorded in the Clerk and Reoorden Offtoe d Book 932. Page 413, and B6t.iM at a point near the City of
Weston when rho enuring Road noe=s the noNOeatan boundary of the 9. stop Camp Tract, and;
THENCE tuna southwatedy along and parsUding the Sow& Fork ofthe Ptrrptoita Rites. and; TMNCE
ends at the wes"m boundary ofthe Weston Camp Tn cL

cberry go= AmuZ" A arveyod:igid ofway which is part of the ;tat recorded in Hook 966,
Pa$" $74- 580 -581, Lot Anmas CottatY Clark 0011 Reoerdem Office. and w: era particularly described as a40 foot wide Me" easa wet locood within the Maxwell Land Grant in um..awyed Township 33 South,
Range 67 West. 6th PM, described as tbtiows:

BEGINNING at a point an the oeotaiim of South Fork Cw*wR: td. from whiich BM N0.1 on
the north ties oft&eMaxwell Land Goo bathN38 E. 39' %3.73 foot: THENCE along dw
centerline of a 4o foot access road being 20 fact e0oh side Of the *:. 22 tea:

1. N 64'28'45" W, 234.75 feat to a Polat;
2. N 47-1335 W, 172.91 Seat to 0 point:
3. N 11'06'27' F.. 255.34 feet 10 a pOiM4
4. N 64'09'00" W, 232.22 Feet 00 a Our,
5. N 86'09'27" W, 121.35 feet to a point;
6. N 73'44'49" W, 253.40 fat to a point;
7. S 69'20'37" W. 378.65 (W W a point:
8. N 66042'SS" W, 167.19 Seat to a pow;
9. MfiB'34'53" W, 237.95 feet to a point
10. N 56' 14 {3" W. 219.97 feet w a poiw;
11. N 73'49'21W, 193.32 Seat to a point
12. N 83.00'14" W. 200.29 feet to a Po*
13. N 59'07'13: W. 264.42 feet to a point;
14. N61W. 189.68 tear to a Point;
15. 397W. 256.38 fact to point:
16. N 59' ?541" W. 2%.98 Aver w s poles;
17. N 44047158" W. 338.14 hd to a POW;
18. N 2604111' W. 1%.72 fact to a point;
19. N 74'59'19" W, 227.93 feat to a point;
20. N 86.36'36" W. 209.94 feat to a point;
21. N 53'55'55" W. 210.97 feet to a point:
22. N58W. 118.47 lbet to a Point; laid Point t•: in; the point of tarmiaus Of the
above daiwbed 40 foot wide access aastnxM

4. TRACT 93 ACCESS ROAD:

Ap oxieting unonveyed road right-0f -ray 40 foes in width for ao toaWft headway which is betted in
uusu0aeyed Tow'aahlp 34 South. R=p 67 Wets, on a Parcel of lead k2 wit as"Tract 3', said pared being
described is the survey conducted b7 Gary Tart Surveying (mine= 00:; 5A -93), tocordW in Las Animas
county, Colorado. Ckrk end Recorders Office. at Book 932, Page 404 u tixWt B to the Bwgata and Sala
Deed between Sltttoo Cmporado4 and John Toupal; and BEG> at the chid

of
the Sots n. 

AAccess

Road gibed above, and ; THNECE rtma saudrw AWV darn and Para! ling
Purgatoin River. and: THENCE er* at the soothwoucra boundary of?ma 03.
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S. ALAMOSI TO CANYON ACCESS ROAD:An exp Ong u nw ayed toad wrath is located in mmuveyed Towwl:ip 34 Sovd4 Range 67 Weal,
an a parcel of land know a " Pratt 3 aid patod bela8 4M'V ed to the swey conducted byOaty Tony Sarvoyins (tofu an m m # 035A -93), recorded in Las Anlnnts County, Colorado. Clerkand Recorders Ofd. at Hook 932, Page 404 as Exhibit 8 to the Bl:VaSa Dee bet =
Shm Corporation, and John ?pupal; and BEOM at theT #

3 we ss
at the westo

d above,

and : IHMWX rang woody up the Alamodto Canyon, arid;
boundary ofTract 3.

6. TORRES CANYON ACCESS ROAD:

An existing wourveyed road which is located in unanrvsyW Township 34 Sonde, Rup 67 West,
04 a Parcel of toad known as "pact3', said parcel bring described in on survey conducted by
Gad, TWO SWvsyft(mftq= # 03$A -93), noorded is Las Aairnrs County, Co{orsdo, Clerkand Recot ders ORIM at Book 932. Page 404 as Exhibit B to theBargain and Sale Deed between
Slum Corporation, and John Taapal; sad BEQNS at the Tact M3 .kccm Road dest rfiW above,
and TFMClr NO WfI*fly up Torres Canyon, sod; THSKCE Mb.. at the woody botmdary of
Tract 3.

7. LORENCrM COAL TRACT ACCESS ROAD:

big accoaa rasa scions Panel 8 ofthe LCfarcito Coal Tract (SWO-r reconW in Book 964, Page
914, ConeetWu recorded in Hook 9d6, Page 57g) and was in as utrtcordsd Quit Claim Deed
betweanNoah Central Energy. Lac. (Graruor)end PkJeeteIW Proonauag, LLC. (Grantee) wbtcb
reads:

Reserving unto Grantor, an eatemeat for ingregeop as to adjaowp lands currently owned by
Grantor, and for ut8ity ptuposea, the esaat sin sod locatmof"ch shall be dete mimod by ibs
Gransar and Chaaoes or their tetpeckm Mms$$Maasa*W Pm =JA bowam that the location
of said eaaernmt shah not in say Mannar Conflict pfi°w tc win a mated
operations of dw Grantee, its IM ota of aatigtn on do bolds gnn
fu

ob *
a, that tbo Or@rA% ite wmeopm said aaigns. SMU have 00t:i pr imPliaa bgason to

provide Graaor access scion a dxft or fines bridpa an Said 16
A copy of go mueooeded Quit claim Deed is suadod for rei MK e - AnafIUMnt'A and also
shown on as shown a the survey plat reowded in Boast 964. Page 914, norrwdoa recorded in
Book 966, Page 578.

I-
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Plat Showing Parcel I and Parcel 2 of Leased Premises

See Attached)
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Plat Showing Extent of Existing Mine Workings in Parcel I

See Attached]



eqi



equested By . sib 03,

EXHIBIT D

Instrument Book Page
200804696948 OR 1075 1969

Definitions Relating to Underground Mine Workings

Facilities and Spaces Definition

CROSSCUTS: A small passageway driven at right angles to the main entry to
connect it with a parallel entry or air course.

ENTRY: An under ground passage used for haulage or ventilation or as a
manway.

POCKET: Area where coal is dumped at the bottom of the belt that runs
from the inside of the mine to the surface.

PORTAL: An entrance to a mine. (This mine has two entry portals, one
for rail and one for conveyor belt.)

Eauip and Related Items Def_ coition

CONTINUOUS MINER: A mining machine designed to remove coal from the face
and load that coal into shuttle cars or a conveyor.

CONVEYOR BELT: A belt used to carry a load from a receiving point to a
discharge point.

FEEDER BREAKER: An electric powered machine that sets at the belt tail or side
where the shuttle car dumps its load. The breaker has a
chain conveyor and pickpoints to break any large pieces of
coal.

HIGH VOLTAGE CABLES: Electric cable that supplies power to all sections of the
mine. High voltage is considered 1001 volts and higher.
At this mine 2/0 cable is used.)

LOCOMOTIVES: Electric engine operated from current supplied by the
rectifier through a trolley and tract. (At this mine
locomotives are 10 ton or 20 ton.)

LOW VOLTAGE CABLE: Electric cable that supplies power to all areas of the mine
that require low voltage power of 0 -600 volts.

MINE FAN: A ventilator used to blow or exhaust the necessary air
current to ventilate the mine workings.
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Equipment and Related Items

RAILS:

RECTIFIER:

Instrument Book Page
200800696948 OR 1075 1969A

Def nitionn

Track that locomotives travel on.

Equipment used to convert AC current to DC current (used
to run 20 ton locomotives at this mine.)

ROCK BOLTING MACHINE: 
in
An electric powered

the roof to laminatethtrata above the coal to form ales
beam for support.

SECTION EXHAUST FAN:

SECTION TRANSFORMER:

SHUTTLE CAR:

TROLLEY WIRE:

A ventilator used to ventilate the faces of a working section.

A transformer that reduces high voltage (1460 volts) to low
voltage (480 volts) to power the equipment in a portion of
the working area of a mine.

A vehicle on rubber tires used to transport coal from the
continuous miner to a conveyor.

Bare electrical wire that supplies power to locomotives.

3638247_16.DOC
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EXHIBIT A

DESCRIPTION OF NEW ELK FACILITY

Quitclaim Deeds dated June 1, 1997, from North Central Energy, Inc. to Picketwire

Processing, LLC.

RIGHTS PREVIOUSLY GRANTED

None
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QUITCLAIM DEED OF ABANDONED UtJDE GRO(IN~ORI.4N~

THIS DEED, Made as of the's~ day of ~~ . ~~~ . from North

Central Energy, Inc., and Basin liesources, Inc, both corporations duly organized and

existing under and by virtue of the laws of the State of Colorado {"Grantors"), and

Picketwire Processing, LLC, a linnited liability company duly organized and existing
under and by virtue of the taws of the State of Colorado {"Grantee").

WITNESS, That the Grantors, for and in consideration of the sum of One

dollar arui other good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, has remised, released, granted, rnnveyed, and

QUITCLAIMED, and by these presents does remise, release, grant, convey, and

QUITCLAIM unto the Grantee, its successors and assigns forever, all right, title, artd

interest, claim and demand, if any, in the abandoned underground workings of thaf

certain coal mine known as the New Elk mine (formerly known as the Allen Mine),

lying and being in the County of Las Animas and State of Colorado, and which

workings are located entirely beneath certain real property owned by Grantors in fee

including all mineral rights) which are generally described as follows:

Those certain lands covered by Permit C-61-0I2 from the Colorado

Division of Minerals and Geology, situate in Las Animas County.
Colorado, ronsisting of 3,997.8 acres, more or less.

TOI-iAV'E AND TO HOLD the same, together with all acid singular the

appurtenances and privileges thereunto belonging, or in anywise thereunto

appertaining, and all khe estate, right, title, interest and claim whatsoever, of the

Grantors, either in law ox equity, to the use and benefit of the Grantee, its successors

and assigns forever, and specifically acknowledging the right of Grantee, its

Successors and assigns, to dispose of coal processing wastes in said abandoned

underground workings. Provided, however, Grantee covenants and agrees to

indemnify and. hold harmless Granters, their affiliates, successors and assigns, from

and against any claim, damages, liability, responsibility or action whatsoever, made

by any person, entity or governmental authority, arising from Grantee's ownership,
use or operation of said undergrounds workings, including without limitation, any
such claim, damage, penalty, fine, liahility, responsibility nr action imposed by or

resulting from any environmental law or regulation.

IN VdITNESS WI-11;itEOF, the Grantors have executed ttus deed on the date

set forth above.

DW005597
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GItANTOIiS:

NORTH CENTRAL ENERGY, INC.

3y ~ P' ~-„~,
Title

BASIN RESOURCES, INC.

sy r~
Tide

Agreed to and Accepted this ____ day of

GRANTEE:

1996.

L1W00559g

PICKT:TWAtg PROCESSING, LLC



STATE OF Montana ) 2001tOd653177 pR ao006 p6B7
ss, '

OOUNTY OF Silver Bow ) '.

Sworn ro and subscribed under Oath before me by Paul eatzemeier as `.

President of North ~entrai Energy, inc. taus ~8tkday of Jannary J '

199 7
1

My commission expires: -~ ' r" i9

Notary Public

STATE DF ~ n'~ )

ss.

Qg Si1veY Boo )

Swcrn to and subscribed under oath befora me by ~~ 6atzemeier as

President of $asin Resources, Inc.. this 28tuday of saauarv , 199?-

My wmmission expires: ~ '~ " ~

Notary Public

STATI* OF ~~ w 11x1~L) )

as.

COUNTY pF ~__~__~~ )

Sworn to and subscribed under oath before me by aabn Patterson as

vice President a# Picketwire Processing, LLC this 29thday of January

1996.

My COI1i2I11S5ion expirPS: February 2A, 1998

ifi~~ W

No Public

3 DWOp5599
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PERMIT TRANSFER AND OPERATING AGREEMENT

I
This Permit Transfer and Operating Agreement ("Agreement`) is made and entered into effective

this 12"' day of January, 2006, by and between Picketwire Processing, LLC and Lorencito Coal

Company, LLC, Kentucky limited liability companies, with offices at 4422 Bryan Station Road, Lexington,

Kentucky 40516, (collectively "the Companies") and New Elk Coal Company, a Kansas limited liability

company, with offices at 1202 Main Street, Goodland, Kansas 67735 ("New Elk").

WITNESSETH:

A. The Companies are the holders and owners of Permit Nos. C-81-012 and C-96-084

issued by the Colorado Division of Minerals and Geology ("DMG°) (the "Permits").

B. The Companies desire to designate New Elk as the "Operator" to conduct coal processing

and reclamation activities under the Permits until the transfer date ("Transfer Date°) for each permit,

respectively, subject to the terms and condftions of this Agreement.

C. The Companies desire to transfer the permits to New Elk, and New Elk desires to

succeed to the Permit.

NOW, THEREFORE, for and in consideration of these premises and other good and valuable

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as

follows:

Designation of Operator. The Companies hereby designate New Elk as the Operator

under Permit Numbers C-81-012 and C-96-084, and shall, within thirty (30) days after the execution of this

Agreement, file with DMG any and all applications or notifications necessary to formalize such designation

with DMG.

2. Operator's Rights and Obligations. Effective on the date upon which New Elk is

recognized by the DMG as Operator under the Permits (the "Effective Date"), and continuing until the

Transfer Date for the Permits to the extent allowed by and in accordance with applicable law, the

Companies hereby grant New Elk the right to conduct coal processing and recamation activities on the

Permits prior to the Transfer Date; provided that if the DMG has not approved the transfer of the Permits

to New Elk within six (6) months of the Effective Date and released the bonds provided by the Companies

to secure the Permit, New Elk will cease all further activities on the area of the Permits until the Permits

n
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have been transferred to New Elk and all of the bonds provided by the Companies to secure the Permits

have been released. From and after the Effective Date, New Elk shall be solely responsible for

compliance with the terms and conditions of the Permts and with all enforcement notices or orders issued

by the DMG or other governmental agency with respect to the Permits and any fines or penalties

assessed in connection therewith; provided, however, the Companies shall remain solely responsible for

the payment of any fines or penalties assessed for any enforcement notice or order issued prior to the

Effective Date.

3. Transfer of the Permits. No later than thirty (30) days after the date of this Agreement,

New Elk shall file a proper and complete application with the DMG and any other government agency to

accomplish the transfer of the Permits. New Elk shall thereafter diligently pursue and take all necessary

actions to accomplish the final transfer of the Permits as quickly as possible. The parties agree to fully

cooperate with each other and to act in good faith to accomplish the results contemplated in this

Agreement, including the providing of information and the preparation and execution of any additional

documents that may be reasonably necessary to accomplish the transfer of the Permits.

4. Indemnification. New Eik shaA defend, indemnify and hold harmless the Companies,

their affiliates and respecctive officers, directors, employees and agents from and against any and aft

liability for damages, costs, losses, fines, assessments, penalties, claims and expenses, incuding

attorney fees, arising from or associated with New Elk's occupation or use of the properties covered by the

Permits and the acts or omissions of New Elk, its employees, agents, contractors and invitees in

connection therewith.

5. Miscellaneous.

a. This Agreement shall be governed and construed in accordance with the laws of

the Commonwealth of Colorado.

b. New Elk acknowledges that the Companies have made no representations,

warranties or guarantees of any kind as to the condition of any area covered under the Permits.

c. This Agreement constitutes the entire agreement among the parties pertaining to

its subject matter and supersedes all prior agreements and understandings of the parties in connection

2



with such subject matter. No covenant or condition not expressed in this Agreement shall afrect or be

affective to interpret, change or restrict this Agreement. No modification, waiver, termination, rescission,

discharge or cancellation of this Agreement, and no waiver of any provision of or default under this

Agreement, shall be binding on any party unless in writing signed by its duly authorized representative.

d. Neither this Agreement, nor any of the rights, interests or obligations hereunder,

shall be assigned by either party without the prior written consent of the other, which consent may be

withheld in such party's sole discretion.

e. Any notice or other communication under or in connection with this Agreement

shall be in writing and shall be addressed to the parties at their respective addresses set forth in the

opening paragraph of this Agreement. Such notice shall be effective when delivered to such address or to

such other address as shall have been designated by written notce to the other.

f. The failure of either party to seek redress for violation of or to insist upon strict

performance of any covenant or condfions of this Agreement shall not be considered a waiver, nor shall it

deprive that party of the right thereafter to insist upon strict adherence to that or any other term of this

Agreement.

g. Nothing herein, expressed or implied, is intended or shall be construed to confer

upon or give to any person other than the parties any rights or remedies under or by reason of this

Agreement.

h. If any provision of this Agreement, or the application thereof, to any person or

circumstances shall, to any extent, be held in any proceeding to be invalid or unenforceable, the

remainder of this Agreement, or the application of such provision to persons or circumstances other than

those to which it is held to be invalid or unenforceable, shall not be affected thereby, and shall be valid and

enforceable to the fullest extent permitted by law, but only'rf and to the extent such enforcement would not

materially and adversely frustrate the parties' essential objectives as expressed herein.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first

above written.

3-



PICKETWIRE PROCESSING, LLC

ORENCITO COAL COMPANY, LLC

By:

ree:~MJl46£(L
NEW ELK COAL COMPANY, LLC

STATE OF KENTUCKY

COUNTY OF FAYETTE

Title: _ 

S ~'

The f regoing 'nstrument was acknowl gad before me this 13~day of UiNu

2006 by as ' t~h~,uf4a.~ f of Picke ire Pro sing, LLC
and Lorencito Coal Compan , LC, Kentucky limited liability companies, for and on behalf of said

corporations.

My Commission Expires:~ju-4 5~ aoOq

i

N TARY P B IC

STATE OF ~iU n n

COUNTY OF t~ti~ A mom..-_

The foregoing instrument was acknowledged before me this /~{ day of
2006 by 1, !a.;m , (€;i~. ,rim ~ :. as of New Elk oal Compa y, LLC,
a Kansasiimit~B'ability company, for and on behalf of id corporation.

My Commission Expires: 7~ 1Jze,~, 7

lr~lnhlnn~ ~~ a~cx.
NOTARY PUBLIC

RGD:IpctLCC-014W1-i2-06

e
ww ~

Stflte of Kansas
E

MYkP~E~'1/! 24'-
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Exhibit 34 Right of Entry

AGREEMENT

This Agreement is made this  day of _ 2011, by and between New
Elk Coal Company LLC, located at 122 West First Street, Trinidad, Colorado (hereinafter
referred to as " NECC ") and Pacesetter Energy Leasing, LLC, a Texas limited liability company
whose address is 2001 Timber Creek Road, Flower Mound, Texas 75028 ( "Pacesetter Energy "). 

WHEREAS, NECC is the owner and operator of a coal mine located at 12250 Highway
12, Weston, Colorado 81091. 

WHEREAS, Pacesetter Energy owns the surface estate and/ or the right to grant
easements throughout the surface estate ofproperty located in Township 37 South, Range 68
West, Las Animas County, Colorado, as depicted on the attached map and shaded light brown
east of the area referenced on the map as NECC Wash Plant Parcel " A ") and is hereinafter

referred to as the "Property." 

WHEREAS, NECC is interested in purchasing the Property for purposes ofNECC' s
mining operations. 

WHEREAS, NECC wishes to enter the Property for purpose ofobtaining data regarding
vegetation, soils and other baseline information relative to the Property as may be required to
obtain permit approval from the Colorado Division of Reclamation, Mining and Safety

DRMS' ). 

WHEREAS, Pacesetter Energy is willing to grant NECC and its authorized
representatives access to the Property for such purposes upon all of the terms and conditions as
set forth herein. 

NOW THEREFORE, in acknowledgment of the above statements and in consideration of the
agreements set forth below, the parties agree as follows: 

1. Permission to Enter. Pacesetter Energy hereby acknowledges that NECC, its
officers, employees, agents, contractors, and all other persons authorized by NECC, are hereby
authorized to enter and use the Property for the purposes described above and in Paragraph 2
below. 

2. Purpose of Enter. By this Agreement and in consideration of the mutual promises
herein, Pacesetter Energy authorizes NECC, or persons acting on its behalf (collectively referred
to as " NbCC "), the right ofentry onto the Property to conduct pre - permit environmental testing
of vegetation, soils and other baseline information concerning the Property as may be required
by DRMS ( "environmental surveying "). For purposes of these activities, NECC shall utilize

light equipment and tools specifically designed for environmental surveying. The environmental
surveying to be performed by NECC shall be completed within 45 days from the date of NECC' s
initial entry onto the Property. 

3. Conditions to Entry. NECC' s entry upon the Property pursuant to this Agreement is
subject to each of the following; conditions: 



a. NECC shall make every reasonable effort to minimize any interference with
Pacesetter Energy' s activities being conducted at the Property. 

b. NECC shall maintain in a reasonably neat and clean condition at all times both
the areas of the Property in the vicinity of the environmental surveying and all other areas of the
Property utilized in connection with the environmental surveying. 

c. Following the conclusion of the environmental surveying, NECC shall remove
from the Property all tools, supplies, and materials used in connection with such activities and
shall restore the Property to a substantially similar condition as existed immediately prior to the
activities described in this Agreement and in compliance with the applicable reclamation
requirements of the Colorado Division of Reclamation Safety and Health. 

d. NECC shall provide Pacesetter Energy with forty -eight hour (telephone) notice
of its intent to enter upon the Property. 

e. Persons entering the Property for the purposes set forth herein may be asked by
employees or authorized representatives of Pacesetter Energy to produce appropriate
identification and may be excluded from the Property if they fail to do so. 

4. Term. The consent and grant of right to enter the Property by NECC provided by
this Agreement shall terminate on November 1, 2011 ( " Termination Date"); provided however, 

that by written notice by NECC to Pacesetter Energy not later than 10 days prior to the
Termination Date, NECC may elect to extend the Termination Date for an additional 30 days. 

5. Indemnification. NECC hereby covenants and agrees to indemnify and hold harmless
Pacesetter Energy, its affiliates, successors and assigns, from and against any claim, damages, 
liability, responsibility or action whatsoever, made by any person, entity or governmental
authority, arising from NECC' s presence on, or use of the Property. 

6. Successors and Assigns This Agreement is binding upon and shall inure to the
benefit of the successors and assigns of the parties. 

7. Authority. Each person executing this Agreement on behalf of a party represents and
warrants that he or she is authorized to execute this Agreement on behalfof such party and to
bind such a party by its terms. 

Signature Page to Follow
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date set
forth below. 

NEW ELK COAL COMPANY LLC

By: 
its: 

Date: q - oLS i t

PACESE TER ENERGY LEASING, LLC

Its: r ex

Date_ 



June 1, 1997
 Quitclaim Deed from North Central Energy, Inc and Picketwire 

Processing, LLC



QUITCLAIM DEED

THIS DEED, Made as of the L day of ~~ j~9'7, from North

Central Energy, Inc., a corporation duly organized and existing under and by virtue

of the laws of the State of Colorado ("Grantor"), and Picketwire Processing, LLC, a
limited liability company duly organized and existing under and by virtue of the

laws of the State of Colorado ("Grantee").

WITNESS, That the Grantor, for and in consideration of the sum of Ten

dollars and other good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, has remised, released, leased, let and

QUITCLAIMED, and by these presents does remise, release, lease, let and

QUITCLAIM unto the Grantee, its successors and assigns forever, all right, title, and

interest, claim and demand, if any, in the lands situate, lying and being in the

County of Las P.iumas and State of Colorado, and described as follows:

That certain parcel identified as being within the "Surface Area

Boundary (259 acres approx)" on that Map prepared by Basin Resources,

Inc., and dated 11/4/96; less and except that certain parcel idenflfied on

said map as "Additional Surface Disturbance Area Excluded From

Purchase (25.9 acres approx); for a total of 210.8 acres.

I•

TO HAVE AND TO HOLD the same, together with all and shtgular the

appurtenances and privileges thereunto belonging, or in anywise thereunto

appertaiiung, and all plants, buildings, structures, erecfions, improvements,
appurtenazlces and fixtures (including fixed machinery and fixed equipment)
situated thereon or forming pazt thereof, and all the estate, right, title, interest and

claim whatsoever, of the Grantor, either in law or equity, to the use, benefit and

behoof of the Grantees, their heirs and assigns forever. The singular number shall

include the plural, the plural the singular, and the use of any gender shall be applied
to all genders.

RESERVING UNTO GRANTOR an easement for ingress/egress to adjacent
lands currently owned by Grantor, and for utility purposes, the exact size and

location of wluch shall be determined by the Grantor and Grantee or their respective
successors or assigns; provided, however, that the location of said easement shall

not in any manner conflict or interfere with the coal processing and related

operations of Grantee, its successors or assigns on the lands granted herein, and

provided further, that Grantee, its successors and assigns, shall have no express or

implied obligation to provide Grantor access across existing or future bridges on said

lands.

DW001540



IN WITNESS WHEREOF, the Grantor has executed this deed on the date set

forth above.

S GRANTOR:

NORTH CENTRAL ENERGY, INC.

B ~ '~~

Title

STATE OF ~~_ )

ss.

COUNTY OF/~C~v )

Sworn to and subscribed under oath before me by ~i pif+sa4..%~ as

of North Central Energy, Inc. this ~' _ day of

1996.

n ~ '~I~Iy commission expires: ~-€ - 5'9

z

r . 4i./.i ~ L'

r~`;"`' ~r<`' Notary Public
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Beginning at a point on the southerly side of the centerline of Highwoy 12 having State

Plane Coordinate Values of N-179914.7337 and E-2155994.2610; thence, N.19'05'21"W.,
102.35' feet to point l; thence, N.40'14'04"E.,391.28 feet to point 2;thence,
N.41'07'30"E., 141.57 feet to point 3; thence, N.02'38'19"E., 401.01 feet to

oint 4; thence, N.82'34'25"E., 234.22 feet to point 5; thence, 5.56'28'30"E., 212.21

et to point 6; thence, N.61'OS'23"E., 264.26 feet to point 7; thence, N.83'39'26"E.,
153.17 feet to point 8; thence, N.16'02'06"W.,109.32 feet to point 9; thence,

N.61'S3'28"W., 302.80 feet to point 10; thence, N.56'18'35"W., 217.41 feet to point 11;

thence, N.53'27'29"W., 182.95 feet to point 12; thence, N.60'13'23"W., 179.23 feet to

point 13; thence, N.61'3S'48"W., 144.47 feet to point 14; thence, N.55'05'06"W., 90.63

feet to point 15; thence, N.03'16'58"E., 33.23 feet to point 16; thence, N.47'33'32"E.,
55.75 feet to point 17; thence, N.05'30'36"E.,59.82 feet to point 18; thence,

N.15'44'45"W., 97.07 feet to point 19, whose S tate Plane Values are N-181785.5731 and

E-2156157.2447; thence, N.50'14'19"E., 54.73 feet to point 20; thence, N.48'S9'14"E.,
122.15 feet to point 21; thence, N.34'16'38"E.,200.10 feet to point 22; thence,

N.67'40'19"E., 60.76 feet to point 23; thence, N.89'25'19"E., 104.00 feet to point 24;

thence, 5.80'40'10"E., 86.20 feet to point 25; thence, N.73'31'15"E., 50.60 feet to point
26; thence, N.44'O1'S5"E., 217.26 feet to point 27; thence, N.70'S3'S3"E., 54.77 feet to

point 28; thence, 5.85'39'04"E., 137.89 feet to point 29; thence, N.80'S4'15"E., 95.73

feet to point 30; thence, N.34'33'S1"E., 90.74 feet to point 31; thence, N.OS'28'35"W.,
130.39 feet to point 32; thence, N.24'S2'36"E.,83.41 feet to point 33, whose State Plone

Values are N-182548.7524 and E-2157201.1023; thence, N.82'13'50"E., 119.23 feet to point
34; thence, 5.89'18'16"E., 266.76 feet to point 35; thence, 5.83'20'38"E., 48.67 feet to

point 36; thence, 5.68'32'20"E., 49.24 feet to point 37; thence, 5.50'26'27"E., 57.15

feet to point 38; thence, 5.45'09'24"E., 119.07 feet to point 39; thence, 5.49'33'40"E.,
134.01 feet to point 40; thence, 5.52'55'52"E.,83.81 feet to point 41; thence,

5.46'52'40"E., 104.13 feet to point 42; thence,5.25'58'19"E., 147.92 feet to point 43;

ence, 5.23'36'17"E., 84.14 feet to point 44; thence, 5.19'41'11"E., 77.56 to point ?5;

Hence, 5.15'20'20"E., 76.09 feet to point 46: thence, 5.12'57'33"E., 70.33 feet to point
47; thence, 5.06'33'09"E., 58.44 feet to point 48; thence, 5.01'26'16"E., 58.43 feet to

point 49; thence, 5.06'33'25"W., 49.47 feet to point 50; thence, 5.12'31'34"W., 51.93

feet to point 51; thence, 5.14'01'10"W., 51.41 feet to point 52; thence, 5.18'40'18"W.,
75.76 feet to point 53; thence, 5.19'05'23"W.,55.27 feet to point 54; thence,

24'49'42"W., 68.02 feet to point 55; thence,5.24'52'23"W., 60.14 feet to point 56;

5.25'25'43"W., 37.04 feel to point 57; thence,5.24'58'04"W., 43.49 feet to point 58;

thence, 5.19'08'43"W., 38.83 feet to point 59; 5.15'08'41"W., 47.53 feet to point 60;

thence, 5.06'14'04"W., 44.21 feet to point 61; thence, 5.01'00'38"E., 44.81 feet to point
62; thence. 5.10'10'06"E., 58.20 feet to point 63; thence, 5.21'27'21"E., 71.59 feet to

point 64; thence, 5.28'10'56"E., 76.60 feet to point 65; thence, 5.28'39'25"E., 105.82

feet to point 66; thence. 5.29'59'40"E., 44.10 feet to point 67; thence, S.36'``'~7"E ,
71.03 feet *,o point 68: thence, 5.41'18'10"E., 172.81 feet to point 69, a point ~n the

southerly side of the centerline of State Highw ay 12; thence along the southerly side of

the centerline ofHighwav 12 alonq the following fourteen ( 14) courses, 5.72'00'40"W., 193.90

to point 70; thence, 5.77'22'49"W., 55.86 feet to pornt 71; thence, 5.76'11'04"W., 34.67 feet

to point 72; thence. 5.86'33'43"W., 69.02 feet to point 73; thence, N.88'28'22"W.,
105.36 feet to point ?; thence, N.88'06'S3"W.137.84 feet to point 75; thence,

N.88'04'35"W., 107.79 feet to point 76; thence, 5.87'46'01"W., 56.12 feet to point 77;

thence, N.82'05'28"'W., 56.63 feet to point 78; thence, N.76'11"04"W., 72.64 feet to point 79

thence 5.71'05'50"E., 380.13 feet to point 80; thence 5.70'47'08"W., 399.54 feet to point 81:

thence 5.70'38'21"W., 418.17 feet to point 82; thence 5.70'58'47"W., 353.93 feet

o the point of beginning and containing 80.73 acres.

DW001542
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DESCRIPTION FOR PARCEL B ( PG 1 / 2)

3eginning at a point on the southerly side of Highway 12, said point having Colorado
State Plane Coordinate Values of N-180622.2405 and E-2158637.2066; thence, from said point
Pginnina, 5.01'29 46 W., 339.77 feet to point 1; thence, N.74'26'15"E., 273.32 feet to point 2
tence, 5.82 20 31 E., 485.15 feet to point 3; thence, crossing the right-of-way of the Trinidec

aiiroad, 5.05'03 51 E., 268.20 feet to point 4 thence, S.77'12'13"W., 240.08 feet to point
hence, 5.72'54 48 W., 129.78 feet to point 6; thence S.64'40'23"'N., 84.50 feel to point
thence, 5.58'40 43 W., 249.69 feet to point 8; thence, 5.62'48'58"W., 98.21 feet to point

a. thence. 5.12'43 25 E., 37.93 feet to point 1 0; thence, 5.21'02'16"W., 98.96 feet to point
I; Thence, 5.24'52 18 W., 83.40 feet to point 12, whose State Plane Values ore
N-179468.1971 and E-2158609.6816; thence, 5.89'07'03"W., 445.82 feet to point 13; thence,
5.66'06 58 W.. 106.16 feet to point 14; thence,5.45'42'27"W., 96.53 feet to point 15;
hence, 5.34'58 27 W., 39.41 feet to point 16; thence, N.56'42'12"W., 53.56 feet to point
17; thence, 5.85'03 56"W., 53.48 feet to point 18; thence, 5.46'24'01"W., 122.02 feet to
point 19; thence, 5.01'53'39"E., 410.72 feet to point 20; thence, 5.86'03'11"W., 99.18 feet
to point 21; thence, 5.12'41'19"W., 134.92 feet to point 22; thence, 5.09'31'46"W.,
152.43 feet to point 23; thence, S.35'29'14"W.29.31 feet to point 24; thence,
83'09 01 W., 3.16 feet to point 25; thence, N.49'25'00"W., 20.01 feet to point 26;
hence. IJ.42'31 42 W., 35.34 feet to point 27; thence, N.41'47'44"W., ? 24.87 feet to
point .8; 'thence, "J.43'S9'37" W., 99.44 feet to point 29; thence, N.41'S7'25" W., 175.87 feet
to point 30; thence, N.47'40'09"W., 56.73 feet to point 31; thence, iJ.55'S2'35"W.,
54.56 feet to point 32: thence, N.62'28'S8"W..55.01 feet to point 33; thence,
N.72 27 22 W., 59.17 feet to point 34; thence, N.73'36'58"W., 112.20 feet to point 35;
thence, N.76'32 39 W., 118.93 feet to point 36; thence, N.80'39'42"W., 88.44 feet to
point 37; thence, N.88'02'01"W., 65.72 feet to point 38; thence, 5.84'18'02"W., 108.71 feet
to point 39; thence, 5.76'39'21"W.. 542.92 feet to point 40; thence, S.72'07'20"W.,
751.15 feet to point 47; thence, 5.37'21'49"W.,216.00 feet to point 42; thence

80'02 27 N., 269.87 feet to point 43; thence. 5.75'27'14"W., 767.94 feet to point -7~:
ence. S.?7 52 22 W., 312.22 to poini 45, whose State Plane Values are N-178202707

ona E-2754418.4979; thence, N.83'12'06"W., 793.50 feet to point 46; thence,
N.83 S3 i 7 N.. 300.39 feet to point 47; thence N.88'S0'26"W., 195.48 feet to point 48;
thence. 5.33 11 34 W., 58.97 feet to point 49; thence, S.69?'5T33"W., 763.04 feet to
xinf ~~, !hence, 5.79'S6'D9"W., '.05.41 feet to point 51; thence, 5.68'D2'31"W., 74.5̀ `~_.
t:, eeint =_; ti~ence. 5.77'59'45"W., 73.75 feet to point 53; thence, 5.82'09'36"W.,
1 fee*, to point 54; thence, 5.61'22'OG"W.,53.93 feet to point 55; thence.
50 37 02 W., !?4.24 feet to point 56; 5.55'53'33"'W., 161.89 feet to point 57: thence,
59 01 31 N., 333.20 feet to point 58; thence, S.80'30'38"W., 75.97 feet to point 59;
J.09'3~35 3.4.36 feet to point 60; thence, N.32'S6'S2"W., 45.44 feet to point 5i:
nce. :V.87'~~8 W.. 151.17 feet to point 62; thence, 5.77'13'34"W., 117.53 feet '~
coin; ~~. thence. 5.77'40'14"W., 116.10 feet to point 64; thence, 5.78'59'21"'N., 715.1.1 '~_

o poini 65; thence, S.75'06'12"W., 87.52 feet to point 66; thence, S.78'34'15'VV.,
22 'ee*. o point 57; thence, 5.75'44'27"W.,75.27 feet to point 68; thence,

7 04 N.. 0,91 feet to point 69; thence, 5.68'41'04"W., 79.63 feet to point 70;
hence. ~.STO-3 v11, 85.06 tee± to point 71; thence, 5.30'11'05"W., 55.70 feet to
nint _: thence. N.66'03'48"W.. 39.82 ieet ..o point 73; thence, 5.83'17' 13"'W., 59.71 fee*.

coint - thence, ..36'11`00"W., 78.25 feet to point 75; thence, N.86'40'37"W.,
pain; 76; ;hence, ^J.89'26b4"W.,66.49 feet io point 77; thence,

07 75 N.. ~~5.37 'ee*. ;o point 78; thence, 5.74'58'40"W., 161.44 feet to point ' 9
ence. .;.5'35 N., 79.83 fee; to point 80; thence, 5.70'45'43"W., 149.05 feet *.o

pint ;31: thence. 5.50'46'47"W., 23,32 feet to point 32; thence, 5.11'10'56"E.. 99.67`eet tc
point b3; thence. x.'0'16'17"E., 176,74 feet to point 84; thence, S.03'05'42"W., 39.29 feet
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DESCRIPTION FOR PARCEL B ( PG. 2/2)

to point 85; thence, S.38'38'26"W., 49.58 feet to point 86; thence, N.80'42'40"W.,
48.27 feet to point 87; thence, N.18'15'38"W., 108.93 feet to point 88; thence,

17'22'09"W., 65.11 feet to point 89; thence, N.00'36'39"E., 52.46 feet to point 90;

ence, N.09'S7'41"W., 67.90 feet to point 91; thence, N.45'39'58"W., 50.72 feet to

point 92; thence, 5.67'31'46"W., 86.88 feet to point 93; S.77'54'S9"W., 275.06 feet to

point 94; thence, N.73'14'47"W., 249.06 feet to point 95; thence, 5.86'44'23"W..
105.52 feet to point 96; thence, S.46'56'25"W., 18.69 feet to point 97; thence,

5.87'31'13"W., 42.50 feet to point 98; thence, N.60'26'18"W., 51.48 feet to point 99;

thence, 5.77'34'43"W., 43.91 feet to point 100, whose State Plane Values are

N-177496.7489 and E-2149208.1033; thence, 5.25'00'57"W., 29.55 feet to point 101; thence,

S.09'14'16"W., 282.18 feet to point 102; thence, 5.85'27'27"W., 564.23 feet to point 103;

thence, N.OS'37'39"W., 193.71 feet to point 104; thence, N.59'05'15"W., 309.88 feet to

point 105; thence, N.11'34'28"W., 133.76 feet to point 106; thence, N.09'12'41"W.,
144.91 feet to point 107; thence, N.86'D1'41 "E., 273.86 feet to point 108; thence,

N.03'OS'19"W., 218.20 feet to point 109, whose State Plane Volues are N-178008.4009 and

E-2148504.3506; thence, N.86'00'46"E., 1091.46 feet to point 110; thence, N.83'S9'12E.,
376.65 feet to point 111, a point on the North right-of-way line of said railroad; thence,

along. said right of way the following three (3) courses; N83'05'24"E., 3056.54 feet to point 112

thence N.76'45'19"E., 1358.31 feet to point 113, said point being the SW corner of the

25.5 acre exclusion tract; thence, N.69'S4'08"E., 1854.66 feet to point 114,

said point being the SE corner of said exclusion tract; thence departing said railroad right-of-~:
N.12'S5'58"W., 415.87 feet to point 115; thence N.46'24'14"W., 65.17 feet to point 116; thence

N.70'20'47"W., 72.77 feet to point 117, said point being the NE corner of said exclusion tract,

which is also a point on the southerly side of the centerline of said Highway 12,
thence along the following fifteen (15) courses, N.70'S8'47"E., 353.93
feet to point 118; thence, N.70'38'21"E., 418.17 feet to point 119; thence, N.70'47'O8"E..
99.54 feet to point 120; thence, N.71'OS'S0"E., 380.13 feet to point 121; thence,

76'11'04"E., 72.64 feet to point 122; thence N. 82'05'28"E., 56.63 feet to point 123;

thence, N.87'46'01"E., 56.12 feet to point 124; thence, S.88'04'35"E., 107.79 feet to point
125; thence, 5.88'D6'53"E., 137.84 feet to point 126; thence, 5.88'28'22"E., 105.36 feet to

point 127; thence, N.86'33'43"E., 69.02 feet to point 128; thence, N.76'11'04"E., 34.67 feet

to point ' 29; thence, N.77'22'49"E., 55.86 feet to point 130; thence, N.72'00'42"E., 193.90

feet to point 131; thence N.72'00'40"E. 317.40 feet to the point of beginning and containing
168.57 acres excepting the area of the Tract being in common with the Trinidad Railroad right-
Said common area being 36.29 acres. The total acreage being herein conveyed being 132.28 ac

DW0O1544
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COAL PURCHASE AND LOADING FACILITIES AGREEMENT

This Coal Purchase and Loading Facilities Agreement (hereinafter "Agreement"), having

an effective date of January 12, 2006 is made and entered into by acid between A.P. Maxwell

Development Company, LLC, Lorencito Coal Company LLC and Picketwire Processing,

LLC, Kentucky Limited Liability Companies, located at 4422 Bryan Station Road, Lexington,

Kentucky 40516 ("Lessor") and New Elk Company, LLC, a Kansas Limited Liability Company,

located at 1202 Main Street, Goodland, Kansas 67735 ("Lessee").

WITNESSETH:

WHEREAS, Lessor owns or controls certain property, including the coal, and a coal

loading facility laiown as the New Elk Facility located near Weston, Colorado, and

WHEREAS, said New Elk Facility includes stockpile coal and refuge and loadout

facilities, and the property, and abandoned underground workings (collectively "New Elk

Facility") as shown on Exhibit A, along with a description of certain rights that have been granted

by the Lessor to other parties regarding the use of the New Elk Facility.

WHEREAS, Lessee desires to lease the New Elk Facility, and

NOW, THEREFORE, for and in consideration of the foregoing recitals and the sum of

One Dollar ($] .00), cash in hand paid, receipt of which is hereby acknowledged, and in further

consideration of the below stated terms, rental and other agreements, Lessor does hereby lease to

Lessee the New Elk Facility.

Lessor grants unto Lessee only such rights and priviledges in the New Elk Facility as

Lessor holds. It is understood and agreed that all the rights and privileges shall be construed as

limited to the rights granted herein and to such rights and privileges as Lessor has the lawful right

to grant, provided that such rights previously granted by Lessor do not materially impair Lessee's

rights to use the New Elk Facility as described in this Agreement.

Lessor excepts and reserves from this Agreement any leases, option(s) or other

agreement(s) previously granted by Lessor or its predecessors, and Lessor expressly warrants



that it has set forth on Exhibit A such rights previously granted to others prior to having granted to

Lessee the rights set forth herein.

Notwithstanding the foregoing or any other provision hereof, except to the extent

otherwise required by the underlying property documents, copies of which shall be furnished to

Lessee, prior to the parties execution of this Agreement, Lessor and Lessee shall exercise their

respective rights in the New Elk Facility so as not to interfere unreasonably with the rights of the

other parties to the extent such other rights shall have been disclosed to Lessee. With respect to

the New Elk Facility leased hereunder to Lessee and the foregoing provisions, except as set forth

herein regarding Lessee's rights to non-interference, Lessor has and does hereby reserve to itself

and excepts and reserves from this Agreement all rights excepted or reserved by any undedying

grantor, Lessor, assignor and any other party in the undertying property documents in addition to

the rights of Lessor provided for in this Agreement. Lessor shall exercise its best efforts to assure

non-interference by any other parties with Lessee's rights to use the Facility.

Lessee hereby accepts the lease of the New Elk Facility set forth herein and

agrees and binds itself and covenants to and with Lessor as follows:

1. Tenn. The term of this Agreement shall commence upon the date hereof and

shall continue for ten years (the "Initial Term"). Provided, however, the Initial Term of this

Agreement shall continue as long as Lessee is marketing coal by use of the New Elk Facility and

continues all minimum payments required under paragraph number 3 plus additional royalties

that may be due hereunder.

2. Consideration. Lessee agrees to pay to Lessor for the use of the New Elk

Facility, a rental (hereafter "Rental") equal to (I)' or

of the Gross Sales Price per ton of 2,000 pounds of coal located on and sold from

the New Elk Facility to Goodland Energy Group, LLC, and (ii) for each and every ton of 2,000

pounds of coal stored, handled, processed or loaded and sold at the New Elk Facility to

purchasers other than Goodland Energy Group, LLC, an amount equal to

per ton or of the Gross Sales Price, whichever is greater, and
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iii) for each and every ton of 2,000 pounds of coal stored, handled, processed or loaded and sold

from areas other than from the New Elk Facility an amount equal to of the

Gross Sales Price to all purchasers.

On or before the 15"' day of each month, Lessee shall pay to Lessor the Rental for the

preceding calendar month and furnish to Lessor a complete and correct statement (hereafter

Rental Report") showing for the preceding month the number of tons of coal sold from the New

Elk Facility or coal from other sources, stored, handled, processed or loaded and sold, names

and address(es) of the coal purchaser(s), quantity of coal sold and the Gross Sales Price from

each respective coal purchaser, the amount of Rental required to be paid for such month and

such other related information as Lessor requests. Lessee shalt keep and preserve its records

pertaining to the removing, storing, handling, processing of coat and/or coal sales informaton,

which shall be open to inspection by Lessor at all reasonable times.

3. Monthly Minimum Rental. Commencing one year from the date of this

Agreement, Lessee shall pay to Lessor, without demand therefore, a recoupable monthly

minimum rental of ` er month

hereafter the "Monthly Minimum Rental"). for the Rental for a period of five (5) years. The

Monthly Minimum Rental shaft be due and payable monthly on the 15"' day of the calendar month

for the previous calendar month and the first Monthly Minimum Rental shaft be due and payable

February 15r", 2007 and continuing on the 15r" day of each and every month thereafter during the

Term of this Agreement. The Monthly Minimum Rental to be paid on February 15"', 2007 shall

be with respect to the month of January, 2007. The Monthly Minimum Rental shall be paid for

any month during the Term hereof, beginning January, 2007, when the Rental that becomes due

and payable for any month is less than ' .

Commencing the seventh anniversary date of this Agreement, the amount of

Monthly Minimum Rental shalt be reduced to , par

year for the remaining term of the Agreement.

l



All Monthly Minimum Rentals paid hereunder shall be recoupable from Rental payments

otherwise due herein during any calendar year.

4, late Payments. If the Lessee does not pay payment(s) when due and payable

hereunder, then the Lessee shall pay interest to Lessor on any late payment(s) of Rental, Monthly

Minimum Rental and any other payment which Lessee is required to make hereunder at the rate

of one and one-half percent (1Y: %) per month, or the highest interest rate permitted by

applicable law, whichever is smaller. To the extent chat interest is paid in excess of that permitted

by applicable law, Lessor agrees to refund the excess upon notification by Lessee. Interest on

any late payment(s) shall be due and payable ten (10) days from the date of any statement or

invoice therefore.

5. New Elk Facil Imarovements. Maintenance. and Repairs and Option. The

Lessee shall install truck scales, scale house and related facilities at the New Elk Facility capable

of weighing tractor frailers. In addition, the Lessee shall have the right to make additional

improvements and/or expansions to the New Elk Facility. All such improvements and/or

expansion to be at Lessee's sole cost and expense. All such improvements and/or expansions

shall remain the property of Lessee artd be subject to liens and encumbrances as may be

reasonably required by Lessee's lenders. Lessee shall be responsible for the maintenance and

repairs at the New Elk Facility during the Term, at its sole cost and expense. Lessee shall keep

the New Elk Facility in good operational condition, reasonable wear and tear excepted.

Upon termination of this Agreement, Lessor shall have the option to relieve Lessee of its

bond obligations by re-acquiring the Facility and the rights and obligations of the permits and

bonds. Unless Lessor exercises its Option to re-acquire the Facility, Lessee shall, prior to

termination of this Agreement, reclaim all areas of the New Elk Facility that it has used or leased

hereunder in compliance with all state and federal regulations. Lessors' failure to exercise its

option hereunder shall entitle Lessee to dismantle and remove alt equipment, structures, fixtures

and machinery located at the Facility.
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6. Taxes. Lessee shall reimburse Lessor for all real and personal property taxes

attributable to the areas of the New Elk Facility that Lessee has used during the Term within

fifteen (15) days after receiving an invoice from Lessor from Lessor for such taxes.

7. Permit 8 Bonds. Promptly upon execution of this Agreement, Lessee shall

relieve Lessor as the responsible party under the permits and bonds associated with the New Elk

Facility and the Lorencito Bond, and Lessee shall fully comply with all terms and conditions of the

Permit and Bonds.

If a notice ofnon-compliance or cessation order is issued on the Permit or Bonds, after

execution of this Agreement, provided that the activities of Lessee shall have been the cause of

the non-compliance or cessation order, it shall be the duty of Lessee to defend the non-

compliance or cessation order, to pay all fines, to correct violations, and to perform all remedial

measures required by the regulatory authorities. If a notice of non-compliance or cessation order

is issued on the Lorencito Bond after execution of this Agreement, it shall be the duty of Lessor to

defend the non-compliance or cessation order, to pay all fines, to correct violations, and to

perform all remedial measures required by the regulatory authorities. In the event Lessee

receives notice of any non-compliance or cessation order resulting from Lessee's activities under

the Permits assigned hereunder, Lessee shall give notice thereof to Lessor within two (2)

business days of receipt of such notice. If Lessor improperly fails to defend the noncompliance

or cessation order for the Lorencito Bond and does not promptly and in good faith take necessary

action to abate such noncompliance or order, then Lessee shall have the right but not the

obligation to defend and/or abate said non-compliance or order and Lessor shall reimburse

Lessee for all reasonable and necessary costs associated with such defense/abatement,

including attorneys' fees. Lessor shall provide copies of all inspection reports received by Lessor

to Lessee within five (5) business days of receipt of same.

Lessee shall immediately, upon execution of this Agreement, replace all reclamation

bonds associated with all Permits covering Lessor's Colorado properties, namely Pennit Number

C-81-012 (New Elk Facility Bond) in the amount of Two Million One Hundred Fourteen Thousand

r~
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Six Hundred Forty Nine Dollars ($2,114,649.00) and Permit Number C-96-084 (Lorencito

Reclamatian Bond) in the amount of One Million Zwo hundred Forty Dollars ($1,000,240.D0);

however, notwithstanding Lessee's replacement of the Bonds, Lessor shall remain fully

responsible for all reclamation claims under PermitC-96-064.

Likewise, Lessor covenants and agrees to indemnify, defend and save Lessee, its

shareholders, officers, directors, employees and affiliates harmless from all costs, expenses,

damages, fees, liabilities, obligations, penalties, charges, disbursements in relation to the

Lorencito Reclamation Bond.

8. Books and Records: Inspections.

A) Lessee shall keep true and accurate records of all coal removed, stored,

handled, processed or loaded, Together with correct tonnage weights, names and addresses of

the coal purchasers, and tons stored, handled, processed or loaded for each respective coal

purchaser for the New Etk Facility. Lessor, its officers, employees, engineers, accountants,

attorneys and consultants shall have the right to inspect and copy at all reasonable Imes said

books and records of Lessee pertaining to the Rental Report(s) and for any other reasonable

purpose in connection therewith. In addition, Lessor, its officers, empbyees, engineers,

accountants, attorneys and consultants shall have the right to enter the New Elk Facility at all

reasonable times to inspect the Facility and operations hereunder.

B) Lessee covenants and agrees to maintain, until five (5) years after the

date of termination of this Agreement, all books, records and data concerning the storing,

handling, processing, loading, shipping and selling of coal from the New Elk Facility.

9. Indemn~cation. Lessee covenants and agrees to indemnify, defend and save

Lessor, its shareholders, officers, directors, employees and affiliates harmless from all costs,

expenses, damages, fees, liabilities, obligations, penalties, charges, disbursements and claims of

other parties, both direct and indirect (including, without limitation, reasonable attorneys' fees and

court costs), which arise out of or are asserted, either in whole or in part, direcHy or indirectly,

because of (I) any act or omission by Lessee or its contractors, employees, agents or



representatives relating to the use, occupancy, exercise or operation of the property interests or

rights granted to Lessee pursuant to this Agreement, including, but not limited to, the violation of

any applicable law or regulation or of the terms and conditions of the Permit(s), or (ii) any

misrepresentation or breach of any covenant, agreement, obligation, representation or warranty

on the part of Lessee herein contained.

Likewise, Lessor covenants and agrees to indemnify, defend and save Lessee, its

shareholders, officers, directors, employees and affiliates harmless from all costs, expenses,

damages, fees, liabilities, obligations, penalties, charges, disbursements and claims of other

parties, both direct and indirect (including, without limitation, reasonable attorneys' fees and court

costs), which arise out of or are asserted, either in whole or in part, directly or indirectly, because

of (I) any act or omission by lessor or its contractors, employees, agents or representatives

relating to the use, occupancy, exercise or operation of the property interests or rights granted to

Lessor pursuant to this Agreement, including but not limited to, the violation of any applicable law

or regulation or of the terms and conditions of the Permits, or (ii) any misrepresentation or breach

of any covenant, agreement, obligation, representation or warranty on the part of Lessor herein

contained.

10. Insurance. In addition to, and not in limitation of, any obligation to indemnify

Lessor under Section 9 hereof, Lessee covenants and agrees, at its sole cost and expense, to

procure and maintain in full force and effect, the following insurance coverage. Lessee's absolute

and complete liability for indemnification for the conditions covered by Insurance as provided for

herein.

The following described shall be:

A) Comprehensive general liability insurance against claims for bodily injury,

death and property damage occurring on or about the New Elk Facility in an amount not less than

One Million Dollars ($1,000,000.00) in respect to bodily injury or death arising out of any one

occurrence and not less than Two Million Dollars ($2,000,000.00) in respect of bodily injury, death

or property damage in the aggregate during any one policy year. In addition, Lessee will carry
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umbrella liability insurance with a limit of Ten Million Dollars ($10,000,000.00). The

comprehensive general public liability insurance and the umbrella liability insurance policies shall

provide coverage against losses arising out of the liability of Lessee due to its mining operations

or any other activity on or pertaining to the New Elk Facility including, (I) premises and

operations; (ii) contractual; (iii) contingent; (iv) products; (v) hired vehicles; {vi) non-owned

vehicles and (vii) subsidence, pollution or contamination of water, gob pile slides and movement

of overburden.

B) Insurance adequate to fully satisfy Lessee's obligations under all state and

federal workers compensation statutes including, but not limited to, obligations with respect to

pneumoconiosis or "Black Lung."

All insurance required under this Section 10 shall be with a reputable insurer(s) licensed

to do business in the State of Colorado and shall name Lessor as additional insureds in a manner

and form acceptable to insurer(s). All insurance required hereunder shall contain a provision for

notice to Lessor of any overdue or unpaid premium and thirty (30) days advance notice to Lessor

of any proposed cancellation. It is understood by Lessor and Lessee that during the term of this

Agreement if any such insurer(s) providing any insurance hereunder either (t) loses its license to

conduct business in the State of Colorado, or (ii) is denied the right to write for Lessee or any

other customer any business (renewal(s) or new insurance poticy(ies)) in the State of Colorado,

or (iii) the A.M. Best Company rating for any such insurer(s) is B or below or drops to 8 or below,

then there shall be deemed a failure by Lessee to procure and maintain the insurance coverage

required under this Section 10.

i 1. Transfers and Encumbrances.

A) Lessee covenants and agrees that it shall not sell, assign, lease, convey,

sublease, undertet or transfer any interest whatsoever (hereafter collectively "Transfer"), in whole

or in part, in this Agreement to any person or entity in any manner whatsoever without the prior

wriften consent of Lessor, and that no such resu(f shat) be brought about by operation of law



without the prior written consent of Lessor. Lessor is under no obligation to give its consent and

may withhold its consent for any reasgn.

B) Lessee and Lessor covenant and agree that Lessee may allow a

mortgage, security interest, lien, pledge or encumbrance (hereafter collectively "Encumbrance"),

in whole or in part, the leasehold estate created by this Agreement to arty person or entity

loaning funds to Lessee for purposes of this transaction without the prior written consent of

Lessor, and that such result may be brought about by operation of law without the prior written

consent of Lessor.

C) If any consent for a Transfer or Encumbrance is granted by the Lessor, it

shall not be construed to be a waiver of the foregoing covenants as to any future action and any

consent shall so stipulate.

12. Compliance with Laws. Lessee covenants and agrees that it will, at all times,

with respect to its operations at the New Elk Facility (1) conduct its operations in compliance with

the provisions and requirements of all applicable laws of the United States and the State of

Colorado, now existing or hereafter in force and effect, and all rules and regulations promulgated

thereunder, (ii) make and file all maps, applications, reports and other documentation and data

required thereby and furnish copies thereof to Lessor, (iii) provide Lessor with copies of all

applicable permits, licenses and governmental approvals applicable to Lessee's operations

hereunder.

13. Removal and Abatement of Environmental Hazards. Should Lessee or its

employees or contractors do or omit to do any act on the New Elk Facility which creates or

contributes to the creation of any condition constituting a common law nuisance or an

environmental hazard, or which causes or is likely to cause pollution of air, water or streams, or

contravenes any law or requires continuing expenditures in order to comply with the law after

termination of operations, Lessee covenants and agrees to, at its sole wst and expense, remove

same from the New Elk Facility or otherwise abate the condftions creating or coritributing to the

creation of the foregoing conditions.



14. Notices. RQpOrtS and Payments.

A) Any notices or other communications required or permitted hereunder

shall be deemed to have been given on the date of mailing if in writing and deposited in the U.S.

mail and forwarded by certfied mail, return receipt requested, and at the same time sent by

telephone facsimile to the address(es) and telephone facsimile number(s) of such parties stated

below:

If to Lessor

A.P. Maxwell Development Company, LLC
4422 Bryan Station Road

Lexington, Kentucky 40516

Lorencito Coal Company, LLC

4422 Bryan Station Road

Lexington, Kentucky 40516

Picketwire Processing, LLC

4422 Bryan Station Road

Lexington, Kentucky 40516

With a copy to:

Ronnie G. Dunnigan
3100 Maria Drive

Lexington, Kentucky 40516

If to Lessee:

New Elk Coal Company
1202 Main Street

Goodland, Kansas 67735

B) All payments and Rental Reports required to be paid or sent to Lessor by

Lessee hereunder shall be paid or sent to Lessor either by (1) delivery on or before the due date

to Lessor's Lexington, Kentucky office located at 4422 Bryan Station Road, Lexington, Kentucky

40516, during normal business hours, or (ii) mailing before due date to Lessor by U.S. Mail to the

address of Lessor as follows:

A.P. Maxwell Development Company, LLC
4422 Bryan Station Road

Lexington, Kentucky 40516
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Lorencito Coal Company, LLC

4422 Bryan Station Road

Lexington, Kentucky 40516

Picketwire Processing, LLC
4422 Bryan Station Road

Lexington, Kentucky 40516

C) Any party may change its address(es) and telephone facsimile

number(s) shown above by giving the other parties appropriate written notice pursuant to Section

15 hereof.

15. Default and Forfeiture.

Except as expressly set forth herein, Lessee' s liability to Lessor for default and forfeiture shall be

limited to the full extent so provided and acknowledged by Lessee herein.

A) Any failure by Lessee to pay when due and payable either the Rentat,

Monthly Minimum Rental or any other payment due Lessor hereunder shall constitute a default

under this Agreement In the event of any such default, Lessor shall give Lessee written notice of

such default. In the event of any failure to so cure, the Lessor shall have the right, at its sole

option, and in addition to any other remedies available to it hereunder, at law, or in equity, to

immediately terminate this Agreement by providing Lessee written notice thereof, whereupon this

Agreement and the leasehold created hereby shall immediately cease and terminate and be of no

further force or effect.

B) Any failure by Lessee to send to Lessor a Rental Report required under

Section 2 hereof shall constitute a default under this Agreement. In the event of any such default,

the Lessor shall give Lessee written notice of such defauR The Lessee shall have thirty (30)

days from the date of any such notice to cure such default. In the event of any failure to so cure,

Lessor shall have the right, at its sole option, and in addition to any other remedies available to it

hereunder, at law, or in equity, to immediately terminate this Agreement by providing Lessee

written notice thereof, whereupon this Agreement and the leasehold created hereby shall

immediately cease and terminate and be of no further force or effect.
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C) Any failure to maintain the insurance coverage required under Section 10

hereof shall constitute a default under this Agreement. In the event of any such default, the

Lessor shall give Lessee written notice of such default and all activities of Lessee under this

Agreement shall immediately cease. The lessee shall have thirty (30) days from the date of any

such notice to cure such default. In the event of any failure to so cure, the Lessor shall have the

right, at its sole option, and in addition to any other remedies available to it hereunder, at law, or

in equity, to immediately terminate this Agreement and the leasehold created hereby shall

immediately cease and terminate and be of no further force or effect.

D) Any violation of the provision of Section 11 hereof as to the Transfer of

any interest whatsoever in this Agreement or any violation as to the Encumbrance of any interest

whatsoever in this Agreement shall constitute a default under this Agreement. In the event of any

such default, Lessor shall give Lessee written notice of such default. The Lessee shall have ten

1D) days from the date of any such notice to cure such default In the event of any failure !o so

cure, Lessor shall have the right, at its sole option, and in addition to any other remedies available

to it hereunder, at law or in equity, to immediately terminate this Agreement by providing Lessee

written notice thereof, whereupon this Agreement and the leasehold created hereby shall

immediately cease and terminate and be of no further force or effect.

Ej Any failure by Lessee to observe or perform any of the other terms,

conddions, obligations or provisions of this Agreement shall constitute a default under this

Agreement. In the event of any such default, the Lessor shall give Lessee written notice of such

default The Lessee shall have thirty (30) days from the date of any such notice to demonstrate

to Lessor that it has cured the default or, as to any default that cannot reasonably be cured within

such period, to commence in good faith to cure such default and thereafter con5nue with

reasonable diligence to cure such default. In the event of any failure to so cure, the Lessor shall

have the right, at its sole option, and in addition to any other remedies available to it hereunder, at

law or in equity, to terminate, at the expiration of sixty (60) from the date of the written notice

provided to Lessee, this Agreement by providing Lessee written notice thereof, whereupon this
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Agreement and the leasehold created hereby shall immediately cease and terminate and be of no

further force or effect.

F) The Rental, Monthly Minimum Rental and Royalties due Lessor under this

Agreement shall be deemed additional rents reserved by Lessor under contract, and all remedies

now or hereafter given to landlords by the laws of the State of Colorado in order to secure the

above payments and for collection of such rents under contract shall exist in favor of Lessor in

addition to any rights and remedies specified herein.

G) No remedy set forth in this Agreement is intended to be exclusive of any

other remedy, and every remedy shall be cumulative and in addition to every other remedy herein

or now existing or hereafter existing at law, in equity or by statute. No delay or failure to exercise

any right or power accruing upon default shall impair any such right or power or shall be

construed to be a waiver thereof, and any such right or power may be exercised from time to time

and as often as may be deemed expedient in Lessor's sole judgment

16. Reservations. Lessor reserves the right to use any road(s), now existing or

constructed in the future, located on the New Elk Facility property which is necessary and/or

convenient to facilitate Lessor's operations or activities on adjoining property or property in the

vicinity.

17. No Waiver of Rights. Failure of either Lessor or Lessoe to exercise any of their

respective rights hereunder upon the defective pertormance or non-pertormance by the other

party of any covenant, agreement or requirement of this Agreement will not be construed as a

waiver of those rights.

18. Confidentiality. Lessor, Lessee and their directors, officers, employees, agents

and advisors shall hold and treat the terms and provisions of this Agreement as confidential and

shall refrain from divulging, discussing or disclosing, in whole or in part, to any other person or

entity the terms and provisions of this Agreement Provided, however, the parties shall have the

dght to provide copies of this Agreement to their respective lenders, attorneys, accountants and

consultants, all of which parties shall keep same confidential.
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19. Time of the Essence. For purposes of this Agreement, time is of the essence.

20. Disclaimer of Other Warranties and Representations ~ Lessor. Lessee

acknowledges that it has inspected and is knowledgeable of the condition of the New Elk Facility.

Accordingly, the New Elk Facility is accepted on an as-is basis, with no warranties or

representations, either expressed or implied, with regard to the New Elk Facility.

21. Counterparts. This Agreement may be executed in one or more counterparts, all

of which taken together shall constitute one instrument.

22. Entire Understanding of Parties. This Agreement constitutes the entire

agreement between the parties and supersedes all prior and contemporaneous agreements,

representations and understandings of the parties. No supplement, modification or amendment

of this Agreement shall be binding unless executed in writing by ail parties hereto.

23. Savings Clause. If any provision of this Agreement is ruled invalid by a court of

competent jurisdiction, the remainder of this Agreement will remain in full force and effect unless

the invalidation of the provision substantially alters the essence of the Agreement.

24. Survival. Any provision which by its terms has or may have application after the

termination for any reason of this Agreement, including, but not limited to, atl of Lessee's and

Lessor's covenants of indemnity, shall be deemed to survive the termination of this Agreement for

any reason.

25. Governing Law and Venue. This Agreement shall be governed and construed

and the legal relationships of the parties determined in accordance with the laws of the State of

Colorado.

26. Bindin Effect. Subject to the provisions of numerical Section 11 hereinabove,

this Agreement shall be binding upon the parties hereto and their respective successors and

assigns.

27. Descriutive Headings. The descriptive headings contained in this Agreement

are for reference purposes only and shall not affect the meaning or interpretation of this

Agreement
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iN WITNESS WHEREOF, the above parties have made and entered into this Agreement
c.~ a-

is thef~, day of Dseen~bef, ~BBr„z a a6

A.P. MAXWELL DEVELOPMENt COMPANY, LLC

LORENCiTO COAL COMPANY, LLC
PICKETWIRE PROCESSING, LLC

By; , r

Title: i~/Ht1l~"(~.~lZ

NEW ELK COAL COMPANY, LLC

By: Ll~~~ ~~ ~
Title:

IS
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