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To: "Lennberg - DNR, Patrick" <patrick.lennberg@state.co.us>
Cc: Jack Silver <jsilver@holsingerlaw.com>, Terry Jo Epstein <tepstein@holsingerlaw.com>

Hello Patrick:

 

Attached please find our Amended Petition for Appeal and Request for Hearing (with the same Exhibit A and B provided
previously) submitted on behalf of Rick Mitchell with regard to Permit Nos. M-2019-029 and M-2019-030. Please note that
we have amended the petition in order to delete one of the factual and legal issues on appeal and to revise Paragraph 15
of the Statement of Relevant Facts. No new issues and no additional petitioners or respondents have been added. All
changes are nonsubstantive.

 

The rules do not appear to address an amendment to a petition. Accordingly, please advise if there is any prohibition
against processing the Amended Petition. Also, please let us know if we need to hand-deliver a copy of the Amended
Petition to the Board and/or provide LGI Homes - Colorado, LLC with a courtesy copy.

 

Thank you,

 

Sarah Ostby

Paralegal

H�������� L��, LLC  
lands, wildlife and water law  
www.holsingerlaw.com  
1800 Glenarm Place, Suite 500 | Denver, Colorado 80202  
O: (303) 722-2828 | D: (720) 330-8247 | F: (303) 496-1025

E: sostby@holsingerlaw.com| Vcard

 

NOTICE: This communica�on (including a�achments) is protected by the Electronic Communica�on Privacy Act (18 U.S.C. 2510-
2522), contains confiden�al and privileged informa�on, and may be protected as an a�orney-client communica�on. If you are not
the intended recipient, or if you believe that you received this communica�on in error, do not print, copy, retransmit, disseminate,
or otherwise use this communica�on or any informa�on contained herein. Please delete this communica�on and no�fy the sender
that you received it in error. Thank you.
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BEFORE THE COLORADO MINED LAND RECLAMATION BOARD  
         
 

RICK MITCHELL   
      
 
 Petitioner 
   
v.        
 
 
LGI HOMES – COLORADO, LLC 
 
 Respondent. 

Appeal of Division of Reclamation, Mining 
& Safety Decision Dated September 13, 
2021 
Approval of the Request for Permit Release 
of Bennett Crossing Filing 2 (Parcel 1 and 
2) permits M2019-029 and M2019-030. 
 
 
 
October 12, 2021; Amended October 26, 2021  

 
 

AMENDED PETITION FOR APPEAL AND REQUEST FOR HEARING PURSUANT 
TO RULES 1.4.11, 4.19(1), C.R.S. §§ 34-32.5-101 ET SEQ., AND C.R.S. § 24-4-105 

 
 

COMES NOW, the Petitioner, Rick Mitchell (“Mitchell”), by and through undersigned 

counsel, and hereby appeals the Colorado Division of Reclamation, Mining & Safety’s (“DRMS”) 

decision dated September 13, 2021 approving the request for permit release of Bennett Crossing 

Filing 2 (Parcel 1 and 2) permits M-2019-029 and M-2019-030 of LGI Homes – Colorado, LLC, 

the Respondent (“LGI”) and respectfully petitions the Colorado Mined Land Reclamation Board 

(“Board”) to set a hearing regarding this appeal.  

I. BASIS FOR APPEAL AND REQUEST FOR HEARING 

Mitchell brings this Petition pursuant to Rules 1.4.11 and 4.19(1) of the Mineral Rules and 

Regulations of the Colorado Mined Land Reclamation Board for the Extraction of Construction 

Materials (“DRMS Rules”), the Colorado Land Reclamation Act for the Extraction of Construction 

Materials (C.R.S. § 34-32.5-101 et seq.), and C.R.S. § 24-4-105. 
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II. STATEMENT OF RELEVANT FACTS 

1. Pursuant to DRMS Rule 4.19(1), “Any person directly and adversely affected or aggrieved 

by an Office decision to approve or deny the request for reclamation responsibility release 

and whose interest is entitled to protection under the Act may appeal the decision to the 

Board.... [and shall] include a statement of the factual and legal issues presented by the 

appeal.”  Mitchell is an adversely affected an aggrieved person under this Rule.  

2. Mitchell owns certain real property in the Town of Bennett, County of Adams, State of 

Colorado as shown on Exhibit A to the Utility Easement identified below (“Mitchell 

Property”).   

3. LGI entered into a subdivision improvement agreement with the Town of Bennett in 

connection with the development of certain real property in the vicinity of Mitchell's 

Property, as shown on Exhibit B to the Utility Easement identified below (“LGI Property”).  

4. On July 11, 2018, Mitchell and LGI entered into a Utility Easement, a copy of which is 

attached hereto and incorporated by this reference as Exhibit A. Upon information and 

belief, the original has been executed by Mitchell and LGI. 

5. During the time that Mitchell and LGI entered into the Utility Easement and LGI sought to 

obtain the reclamation permits discussed herein, the Mitchell Property was owned jointly 

by Mitchell and Elizabeth Mitchell, his spouse. Ms. Mitchell has since passed away and 

Mitchell is now the sole owner of the Property.   

6. LGI wished to obtain easements over Mitchell's Property for the purposes of constructing, 

installing, and maintaining certain sanitary and storm sewer improvements until such time 

as LGI dedicated such improvements to the Town of Bennett. 

7. Pursuant to the Utility Easement, the Parties agreed, among other terms, that:  
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a. Mitchell granted LGI those certain easements as were desired by LGI and described 

in the Utility Easement. See Utility Easement at ¶¶ 1-5. 

b. LGI was responsible to obtain any and all permitting required for, and to comply 

with all regulations related to, the development work it planned to undertake. See 

Utility Easement at ¶ 15.  

c. LGI agreed to purchase and extract fill material from Mitchell’s Property in the 

amounts and at the prices described in the Utility Easement, which LGI was to use 

in developing the LGI Property and for reclamation of the Mitchell Property. See 

Utility Easement at ¶ ¶ 5(c), 9-12.  

8. On December 17, 2018, Mitchell and LGI entered into a First Amendment to Utility 

Easement in order to amend certain provisions of the Utility Easement. As the amended 

provisions are not substantive to this appeal, they are not enumerated herein.  

9. On May 24, 2019, DRMS received LGI’s two applications for Construction Materials 

Special 111 Operation Reclamation Permits. These were accepted as Permit Nos. M-2019-

029 (identified as Borrow Site for Bennet Crossing Filing 2 (Parcel 1)) and M-2019-030 

(identified as Borrow Site for Bennett Crossing Filing 2 (Parcel 2)), respectively.1, 2  

10. Pursuant to the applications, LGI sought to mine “dirt and earthen material” from Parcels 

1 and 2 of the Mitchell Property (“Permitted Areas”).  

11. On June 10, 2019, DRMS approved Permit Nos. M-2019-029 and M-2019-030.3, 4 

 
1 https://dnrweblink.state.co.us/drms/0/doc/1278857/Page1.aspx?searchid=a99ae0eb-3a6a-42ab-8f41-
943c48750273. 
2 https://dnrweblink.state.co.us/drms/0/doc/1278859/Page1.aspx?searchid=b9950776-3972-493a-8308-
ac25af7bdbfb.  
3 https://dnrweblink.state.co.us/drms/0/doc/1280287/Page1.aspx?searchid=a99ae0eb-3a6a-42ab-8f41-
943c48750273.  
4 https://dnrweblink.state.co.us/drms/0/doc/1280285/Page1.aspx?searchid=b9950776-3972-493a-8308-
ac25af7bdbfb.  

https://dnrweblink.state.co.us/drms/0/doc/1278857/Page1.aspx?searchid=a99ae0eb-3a6a-42ab-8f41-943c48750273
https://dnrweblink.state.co.us/drms/0/doc/1278857/Page1.aspx?searchid=a99ae0eb-3a6a-42ab-8f41-943c48750273
https://dnrweblink.state.co.us/drms/0/doc/1278859/Page1.aspx?searchid=b9950776-3972-493a-8308-ac25af7bdbfb
https://dnrweblink.state.co.us/drms/0/doc/1278859/Page1.aspx?searchid=b9950776-3972-493a-8308-ac25af7bdbfb
https://dnrweblink.state.co.us/drms/0/doc/1280287/Page1.aspx?searchid=a99ae0eb-3a6a-42ab-8f41-943c48750273
https://dnrweblink.state.co.us/drms/0/doc/1280287/Page1.aspx?searchid=a99ae0eb-3a6a-42ab-8f41-943c48750273
https://dnrweblink.state.co.us/drms/0/doc/1280285/Page1.aspx?searchid=b9950776-3972-493a-8308-ac25af7bdbfb
https://dnrweblink.state.co.us/drms/0/doc/1280285/Page1.aspx?searchid=b9950776-3972-493a-8308-ac25af7bdbfb
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12. LGI commenced mining operations in the Permitted Areas pursuant to Permit Nos. M-

2019-029 and M-2019-030 (“Mining Operations”).  

13. During the course of the Mining Operations, LGI also excavated portions of the Mitchell 

Property outside of the Permitted Areas (“Unpermitted Excavations”). These Unpermitted 

Excavations were not undertaken pursuant to Permit Nos. M-2019-029 and M-2019-030 

or any other reclamation permit.  

14. LGI ultimately used some of the material excavated from the Unpermitted Excavations in 

the reclamation of the Permitted Areas.  

15. In addition, excavated material from the Unpermitted Excavations is currently stockpiled 

outside of the Permitted Areas.  

16. The Unpermitted Excavations have not been properly reclaimed and currently remain as 

open, unpermitted excavations on the Mitchell Property. 

17. Furthermore, the Permitted Areas themselves have not been reclaimed to Mitchell’s 

satisfaction, in conformity with the standards of reclamation imposed upon LGI. Pursuant 

to the application approved by DRMS, proper reclamation of the Permitted Areas is 

necessary. “The landowner requires the site to be restored to the same or as good a 

condition as existed immediately preceding the removal of the fill material.” See Permit 

No. M-2019-029, Exhibit D, ¶2. Among other matters, the reconstructed grading is 

incorrect and inadequate; fill materials are inadequate, impaction is incomplete, reseeding 

is inconsistent; and, materials remain extracted without removal. 
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18. On July 20, 2021, DRMS received LGI’s Request for Full or Partial Release of Permit 

Area/Surety for Permit Nos. M-2019-029 and M-2019-030 (“Requested Release”).5,6 

19. On August 5, Mitchell submitted an Objection to the Requested Release, a copy of which 

is attached hereto and incorporated by this reference as Exhibit B. Mitchell’s Objection 

identified the insufficient reclamation of the Permitted Areas known as of that date.  

20. On August 27, 2021, Patrick Lennberg, Environmental Protection Specialist, DRMS, 

inspected the Permitted Areas with Mitchell and Kacy Flemons, PE, representative for LGI.   

21. Contrary to the assertions contained in this Petition, any statements made by Mitchell on 

August 27, 2021, were made while under pressure to accept the undertakings of LGI as 

Mitchell understood, at that time, that he was under pressure from the Town of Bennett to 

allow LGI to move forward with its bond releases, and therefore he felt obligated to agree 

with DRMS and LGI.  

22. On September 13, 2021, DRMS approved LGI’s Requested Releases for Permit Nos. M-

2019-029 and M-2019-030.7, 8  

23. Pursuant to the DRMS approval of the Requested Releases, “the Division is required to 

wait thirty (30) days from the approval date to allow for appeal of the Division’s decision. 

Once this period closes and no appeal has been submitted the decision will be final.” 

 
5 https://dnrweblink.state.co.us/drms/0/doc/1338081/Page1.aspx?searchid=6510063d-92d8-45ea-a994-
96eaeb553707.  
6 https://dnrweblink.state.co.us/drms/0/doc/1338082/Page1.aspx?searchid=97700f85-0a77-4f62-bca4-
ea4f6b04d014.  
7 https://dnrweblink.state.co.us/drms/0/edoc/1342645/2021-09-14_REVISION%20-
%20M2019029.pdf?searchid=82ed0ab4-2d82-4be0-9457-21b2233b69c9.  
8 https://dnrweblink.state.co.us/drms/0/edoc/1342565/2021-09-13_REVISION%20-
%20M2019030%20(2).pdf?searchid=8fba7bcb-e37e-4042-abe4-4b6078364589.  

https://dnrweblink.state.co.us/drms/0/doc/1338081/Page1.aspx?searchid=6510063d-92d8-45ea-a994-96eaeb553707
https://dnrweblink.state.co.us/drms/0/doc/1338081/Page1.aspx?searchid=6510063d-92d8-45ea-a994-96eaeb553707
https://dnrweblink.state.co.us/drms/0/doc/1338082/Page1.aspx?searchid=97700f85-0a77-4f62-bca4-ea4f6b04d014
https://dnrweblink.state.co.us/drms/0/doc/1338082/Page1.aspx?searchid=97700f85-0a77-4f62-bca4-ea4f6b04d014
https://dnrweblink.state.co.us/drms/0/edoc/1342645/2021-09-14_REVISION%20-%20M2019029.pdf?searchid=82ed0ab4-2d82-4be0-9457-21b2233b69c9
https://dnrweblink.state.co.us/drms/0/edoc/1342645/2021-09-14_REVISION%20-%20M2019029.pdf?searchid=82ed0ab4-2d82-4be0-9457-21b2233b69c9
https://dnrweblink.state.co.us/drms/0/edoc/1342565/2021-09-13_REVISION%20-%20M2019030%20(2).pdf?searchid=8fba7bcb-e37e-4042-abe4-4b6078364589
https://dnrweblink.state.co.us/drms/0/edoc/1342565/2021-09-13_REVISION%20-%20M2019030%20(2).pdf?searchid=8fba7bcb-e37e-4042-abe4-4b6078364589
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24. The Unpermitted Excavations, from which fill material was excavated outside of the 

Permitted Areas and without a reclamation permit, have not been properly reclaimed and 

currently remain as open, unpermitted excavations. 

III. STATUTORY AND REGULATORY REQUIREMENTS 

A. Mining and Reclamation 

1. Prior to commencing mining operations, an operator must obtain a reclamation permit 

pursuant to C.R.S. §§ 34-32.5-110, 34-32.5-111, or 34-32.5-112. C.R.S. § 34-32.5-109(1).  

2. DRMS Rule 3.3.1 (2) and (3) states:  
 

Operators who mine substantial acreage beyond their approved 
permit boundary may be found to be operating without a permit. 
Any Operator who operates without a permit shall be subject to a 
civil penalty of not less than one thousand dollars ($1,000) per day 
nor more than five thousand dollars ($5,000) per day for each day 
the land has been affected. Such penalties shall be assessed for a 
period not to exceed three hundred and sixty-five (365) days.  
 
Any Person conducting exploration without filing a Notice of Intent 
as required under the Act shall be subject to a civil penalty of not 
less than fifty dollars ($50) nor more than two hundred dollars 
($200) per day for each day the land has been affected. Such 
penalties shall be assessed for not less than one (1) day and not more 
than sixty (60) days. (4) In addition to the civil penalties imposed in 
Rules 3.3.1(2) and (3), the Board shall also assess a civil penalty in 
an amount not less than the amount necessary to cover the Office’s 
costs expended in investigating the alleged violation. 
 

3. Pursuant to page 4 of the Application [page 5 of PDF], LGI acknowledged that "If your 

mining and reclamation operations affect areas beyond the boundaries of an approved 

permit boundary, substantial civil penalties may result to you as permittee[.]" 

4. Reclamation must also be undertaken pursuant to C.R.S. § 34-32.5-103(19):  

"Reclamation" means the employment, during and after an 
operation, of procedures reasonably designed to minimize as much 
as practicable the disruption from an operation and provide for the 
establishment of plant cover, stabilization of soil, protection of 
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water resources, or other measures appropriate to the subsequent 
beneficial use of the affected lands. Reclamation shall be conducted 
in accordance with the performance standards of this article. 

 
B. Appeals 

1. DRMS Rule 1.4.11 (1) states, in relevant part:  

Any person who can demonstrate that they are directly and 
adversely affected or aggrieved by an action of the Office, including 
a decision to grant or deny a permit application, other than an 
application considered under the provisions of Rule 1.4.9, and 
whose interests are entitled to legal protection under the Act may 
petition for a hearing before the Board on such action within… 
 
(b) thirty day[s of the date of the Office decision] for an appeal of 
any other Office decision; and 
 
(c) Such hearings before the Board shall comply with this Rule and 
Section 24-4-105, C.R.S. 
 
(d) Such petitions for a hearing shall state how the petitioner is 
directly and adversely affected or aggrieved by the Office's decision, 
and how the petitioner’s interests are entitled to protection under the 
Act. The petitioner shall list and explain any issue the petitioner 
believes should be considered by the Board at the hearing on the 
matter. The petition for a hearing shall specify the application or file 
number assigned by the Office. 
 

2. DRMS Rule 4.19(1) – (2) states:  

Any person directly and adversely affected or aggrieved by an 
Office decision to approve or deny the request for reclamation 
responsibility release and whose interest is entitled to protection 
under the Act may appeal the decision to the Board by submitting a 
request for Administrative Appeal to the Office according to the 
provisions of Rule 1.4.11. The request for Administrative Appeal 
must specify the basis for being directly and adversely affected or 
aggrieved, a statement of why the person's interest is protected by 
the Act, the permit number assigned by the Office and include a 
statement of the factual and legal issues presented by the appeal.  
 
If the Office decision to release a Permittee from reclamation 
liability is reversed by the Board on appeal, all outstanding 
obligations under the permit, the financial warranty, and the 
performance warranty shall remain in effect. 
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IV. FACTUAL AND LEGAL ISSUES ON APPEAL  

1. Has LGI failed to reclaim the permitted areas in accordance with applicable regulations?   

2. Has LGI  a) excavated mined acreage outside of the Permitted Areas and b) done so without 

a reclamation permit as required by Colorado mining statutes and rules? 

3. Have the Unpermitted Excavations been properly reclaimed or do they currently remain as 

open, unpermitted excavations on the Mitchell Property? 

4. Does DRMS’s decision to approve the Release Requests, despite LGI’s violations of the 

terms of the Permits, directly and adversely affect Mitchell?  

5. Is Mitchell entitled to an evidentiary hearing? 

6. Is the decision reasonably based upon the record of the inspection or is it arbitrary and 

capricious? 

V. REQUEST FOR ADMINISTRATIVE RELIEF 

WHEREFORE, Mitchell respectfully requests that the Board hold an evidentiary hearing 

to reconsider and reverse the Office decision to release LGI from reclamation liability with regard 

to Permit Nos. M-2019-029 and M-2019-030 until LGI complies with statutory and regulatory 

requirements, including but not limited to the reclamation of any  property of Mitchell to the level 

of completion contemplated by the Permits and subject to Mitchell’s reasonable satisfaction and 

acknowledgment of completion, together with the imposition of any further requirements as shall 

be determined on appeal by the Board.  

 
Dated October 26, 2021. 

 
HOLSINGER LAW, LLC 
 
Original on file at Holsinger Law, LLC 
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By: /s/ Jack Silver   
By: /s/ Terry Jo Epstein  
Jack Silver (3891) 
Terry Jo Epstein (17794) 
 
Attorneys for Petitioner Rick Mitchell 
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