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BEFORE THE MINED LAND RECLAMATION BOARD 
STATE OF COLORADO 
________________________________________________________________________ 
 
DIVISION’S MOTION TO STRIKE FONTANARI’S “MOTION/PETITION FOR RE-
CONSIDERATION OF BOARD ORDER OF AUGUST 21, 2019, MAILED 
SEPTEMBER 26, 2019; FOR STAY OF CORRECTIVE ENFORCEMENT 
ACTIONS; FOR STAY OF CIVIL PENALTIES; FOR STAY OF BOND INCREASE 
AND FOR DECLARATORY JUDGMENT; AND RENEWED REQUEST TO RE-
OPEN THE HEARING RECORD FOR HEARING ON BOND INCREASE” AND 
“MOTION/PETITION TO RE-OPEN RECORD FOR PRESENTATION OF 
DEFENSE CASE BY WESTERN SLOPE FLAGSTONE, LLC-RUDY FONTANARI, 
FOR SCHEDULING OF PRE-HEARING CONFERENCE AND FOR STAY OF 
REQUIRED CORRECTIVE ACTIONS, BOND INCREASE AND ASSESSMENT OF 
CIVIL PENALTIES DUE TO LACK OF REPRESENTATION BY LEGAL 
COUNSEL” FOR FAILURE TO MEET THE REQUIREMENT OF RULE 2.9.1(2) 
AND FOR FAILURE TO STATE A CLAIM  
________________________________________________________________________ 
 
IN THE MATTER OF RUDOLPH FONTANARI; Permit No. M-1996-076; 
Violation No. MV-2019-023 
 
_______________________________________________________________________ 
 

The Division of Reclamation, Mining and Safety (“Division”) submits its 
Motion to Strike Rudolph Fontanari’s (“Fontanari” or “Operator”) “Motion for Re-
consideration of Board Order…” and “Motion/Petition to Re-Open Record…” 
(“Motions”).  The Division requests that the Mined Land Reclamation Board 
(“Board” or “MLRB”) strike Fontanari’s Motions for the failure to meet the 
requirements of Construction Materials Rule (“Rule”) 2.9.1(2) and for failure to 
state a claim and states as follows: 

I. Fontanari’s Claims Signed By Attorney Henderson “COMES NOW 
Western Slope Flagstone, LLC… holders of Permit M-1996-076” is 

Not Grounded in Fact and is an Intentional Misrepresentation  

1) “Western Slope Flagstone, LLC” has never held an MLRB Permit. 

2) “Western Slope Flagstone, LLC” is not even referenced in Permit M-1996-
076.   

3) The permit holder for Permit M-1996-076 is “Rudolph Fontanari, dba 
WESTERN SLOPE FLAGSTONE, a sole proprietorship.”  MLRB Packet pgs. 
99 and 354-355.  
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4) Black’s Law Dictionary defines “sole proprietorship” as a business in which 
one person owns all the assets, owes all of the liabilities and operates in his 
or her personal capacity.”  

5) The Division’s July 12, 2019, Inspection Report included within the 
administrative record for Violation No. MV-2019-23 contains pictures of the 
mine identification sign for “Western Slope Flagstone” illustrating the 
absurdity of Fontanari’s misrepresentation of fact that “Western Slope 
Flagstone, LLC is a holder of MLRB Permit M-1996-076.”  MLRB Packet pgs. 
414-415. 

6) On Thursday August 22nd, Mr. Henderson emailed the Division and MLRB’s 
counsel, stating “I have been retained to represent Rudy Fontanari and 
Western Slope Flagstone.”  Attachment A. 

7) Colorado Rule of Civil Procedure 11, Signing of Pleadings, (a) Obligations of 
Parties and Attorneys: 

Every pleading of a party represented by an attorney shall be 
signed by at least one attorney of record in his individual 
name…The signature of an attorney constitutes a certificate by 
him that he has read the pleading; that to the best of his 
knowledge, information, and belief formed after reasonable 
inquiry, it is well grounded in fact and is warranted by existing 
law or a good faith argument for the extension, modification, or 
reversal of existing law, and that it is not interposed for any 
improper purpose, such as to harass or to cause unnecessary 
delay or needless increase in the cost of litigation… If a 
pleading is signed in violation of this Rule, the court, upon 
motion or upon its own initiative, shall impose upon the person 
who signed it, a represented party, or both, an appropriate 
sanction, which may include an order to pay to the other party 
or parties the amount of the reasonable expenses incurred 
because of the filing of the pleading, including a reasonable 
attorney's fee... Reasonable expenses, including a reasonable 
attorney's fee, shall not be assessed if, after filing, a voluntary 
dismissal or withdrawal is filed as to any claim, action or 
defense, within a reasonable time after the attorney or party 
filing the pleading knew, or reasonably should have known, 
that he would not prevail on said claim, action, or defense. 
 

8) Colorado Rule of Civil Procedure 11 imposes the following 
independent duties on an attorney or litigant who signs a pleading: 
(1) Before a pleading is filed there must be a reasonable inquiry 
into the facts and the law; (2) based on this investigation the signer 
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must reasonable believe that the pleading is well grounded in fact; 
(3) the legal theory asserted in the pleading must be based on 
existing legal principles or a good faith argument for the 
modification of existing law; and (4) the pleading must not be filed 
for the purpose of causing delay, harassment, or an increase in the 
cost of litigation.  Maul v. Shaw, 843 P.2d 139 (Colo. App. 1992). 
 

9) On October 7, counsel for the Division informed Mr. Henderson 
that “Western Slope Flagstone, LLC” was not a holder of Permit M-
1996-076 via email.  

 
II. Rudolph Fontanari was Afforded Ample Due Process by the 

MRLB at the August 21st Hearing 

10) The August 21, 2019, enforcement hearing before the MLRB involving Permit 
No. M-1996-076 and violation No. MV-2019-023 fully complied with all the 
fundamental principles of due process.  
 

11)  On July 12, 2019, Fontanari and his “normal business attorney” Jim 
Beckwith were provided notice of the August 22nd enforcement hearing set 
before the MLRB.  

 
12)  The Administrative Procedures Act clearly provides for persons to appear on 

their own behalf for administrative hearings.  One of the few legal citations 
contained within Fontanari’s Motions is C.R.S. § 24-4-105(9) which states:  

Any party, or the agent, servant, or employee of any party, 
permitted or compelled to testify or to submit data or evidence 
shall be entitled to the benefit of legal counsel of his or her own 
choosing and at his or her own expense, but a person may 
appear on their own behalf. An attorney who is a witness may 
not act as counsel for the party calling the attorney as a 
witness. 
 

13)  There is no legal basis for the argument that a sole proprietorship (such as 
Western Slope Flagstone) or a person (such as Rudolph Fontanari) must be 
represented by legal counsel in an enforcement hearing before the MLRB 
involving civil penalties. 

14)  There is no factual basis to the claim that “Fontanari made his intent to 
have legal representation clear both before and during the hearing.” 

15)  Mr. Fontanari did not request a continuance of the August 21, 2019, 
enforcement matter with the MLRB. 
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16)  Fontanari chose to represent himself before the MLRB without the 
assistance of an attorney (“Pro se”). 

17)  The administrative record and transcripts clearly illustrate that the MLRB 
in no way denied Fontanari the right to counsel. 

18)  In choosing to appear Pro se for the August 21st MLRB Hearing, Fontanari 
did not deprive himself of his due process rights. 
 

III. Pro se Litigants are Held to the Same Legal Standards as 
Attorneys -- Otherwise, Ignorance is Unjustly Rewarded 

19)  The Colorado Supreme Court stated, “A litigant is permitted to present his 
own case, but, in so doing, should be restricted to the same rules of evidence 
and procedure as is required of those qualified to practice law before our 
courts; otherwise, ignorance is unjustly rewarded.”  Knapp v. Fleming et al., 
127 Colo. 414, 415 (1953). 

20)  Pro se parties are “bound by the same rules of civil procedure as attorneys 
licensed to practice law.” Cornelius v. River Ridge Ranch Landowners Ass'n, 
202 P.3d 564, 572 (Colo. 2009).  

21)  Pro se parties are presumed to have knowledge of the applicable statutes, 
rules, and laws and must accept the consequences of their own mistakes and 
errors. Manka v. Martin, 200 Colo. 260, 267, (Colo. 1980). 

22)  The United States Supreme Court stated, “While we have insisted that the 
pleadings prepared by prisoners who do not have access to counsel be liberally 
construed … we have never suggested that procedural rules in ordinary civil 
ligation should be interpreted so as to excuse mistakes by those who proceed 
without counsel.”  McNeil v. United States, 113 S.Ct. 1980, 1984 (1993). 

23)  Fontanari’s claim, “Due process requires the assistance of counsel in 
complicated and weighty proceedings, especially where retained counsel could 
not be present” is without any factual basis and is contrary to well 
established law. 

24)  Fontanari’s claim that “Fontanari was deprived of the right to effectively 
present oral and documentary evidence, to make objections, to conduct cross 
examination of State witnesses, and to challenge documentary evidence and 
exhibits” is without any factual basis and is contrary to well established law. 
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IV. Fontanari’s Claim that “retained counsel could not be present” for 
the August 21st MLRB Hearing is a Misrepresentation of Fact 

25)  On Thursday August 22, 2019, Mr. Henderson emailed the Division and the 
Board’s counsel stating “The operator spoke with me the prior evening and I 
instructed them to ask for a continuance until the September meeting if civil 
penalties were being sought.”  Attachment A.  

26)  On Wednesday August 21, 2019, at 10:37 a.m. Mr. Henderson emailed 
“Permit M-1992-117-CMC’s Motion to Reconsider or Reduce Civil Penalty,” to 
the Division and other interested persons, instead of choosing to attend 
Fontanari’s scheduled enforcement hearing before the MLRB.  Attachment B.  

27)  Emails from Mr. Henderson himself illustrate that “retained counsel” was 
available for the August 21st MLRB hearing, but simply chose not to attend. 

V. No Attorney Entered an Appearance On Behalf of Fontanari With 
the MLRB for the August 21st MLRB Hearing 

28)  When an attorney wants to appear on behalf of a litigant in an MLRB 
matter, the first thing to be done by such attorney is to file an entry of 
appearance with the MLRB, requesting the MLRB to enter the counsel’s 
appearance on behalf of the litigant.  An entry of appearance should state the 
full name of the attorney, his/her identification number, name of the law firm 
in which he/she works, full address to which communications are to be made, 
and should be signed by the attorney. 

29)  Mr. Beckwith emailed Division counsel on Friday August 16, 2019, (blind 
carbon copying his daughter Kendra Beckwith, an attorney with Messner 
Reeves LLP) stating “we have continued our search for appropriate counsel.  
We have not found an attorney who is available for September 25 or 26, and 
is familiar with MLRB.  It is up to Western Slope Flagstone to retain and get 
matters prepp’ed.  I, or the new counsel, will keep you posted, although I will 
NOT enter an appearance as I am simply not available.”  See Fontanari’s 
Exhibit A-13. 

30)  Mr. Beckwith never informed the MLRB that he was unavailable for the 
August 21st hearing due to his choice to attend a “three-day mock trial in a 
Garfield County case” instead.  See Attachment A. 

31)  Mr. Beckwith has never entered an appearance in this matter.   

32)  Mr. Henderson never entered an appearance for the August 21st MLRB 
hearing. 
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VI. Fontanari’s Motion for Reconsideration/Petition Does NOT Set 
Forth New and Relevant Facts That Were Not Known at the Time 

of the Hearing  

33)  Fontanari does not have cause for seeking reconsideration of Board decisions 
until the requirements prescribed in Construction Materials Rule 2.9.1(2) are 
met: 

Such petitions must set forth a clear and thorough 
explanation of the grounds justifying reconsideration, 
including but not limited to new and relevant facts that 
were not known at the time of the hearing and the 
explanation why such facts were not known at the time of 
the hearing. 
 

34)  Fontanari’s Motion for Reconsideration does not contain any “new and 
relevant facts that were not known at the time of the hearing.” 

35)  Simply stating, “New and relevant facts have become known that Fontanari 
could not present at the hearing because he was deprived of counsel,” without 
any legal or factual basis does not constitute cause for seeking 
reconsideration of Board decisions. 
 

36)  Paragraphs 13-42 of Fontanari’s Motion contain numerous alleged facts that 
were known at the time of the hearing.  If relevant and accurate, paragraphs 
13-42 of Fontanari’s Motion could have been presented by Fontanari as they 
were known by Fontanari at the time of the hearing. 
 

37)  Fontanari’s Motion for Reconsideration does not contain any grounds for 
justifying reconsideration of the Board’s Findings of Fact, Conclusions of 
Law, and Order for Violation No. MV-2019-023.   
 

38)  As a result of Fontanari’s Motions failure to meet the initial threshold 
requirements of Reconsideration of Board Decisions pursuant to Construction 
Materials Rule 2.9, Fontanari does not have cause to seek reconsideration of 
Board Decisions. 

VII. Fontanari’s Petition Fails to Meet the Minimum Requirements of 
Rule 2.5 Declaratory Orders, Petition Submission 

39)  Rule 2.5.1 Cause for Seeking a Declaratory Order - Any person who is or 
may be directly and adversely affected or aggrieved and whose interests are 
entitled to legal protection under the Act may petition the Board for 
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declaratory order to terminate controversies or to remove uncertainties as to 
the applicability to the Petitioner of any statutory provision of or any rule or 
order of the Board. 
 

40)  Fontanari’s Petition fails to satisfy the Petition Submission requirement of 
the Construction Materials Rules 2.5.2.   
 

41)  Rule 2.5.2 (b) requires a Petition to set forth the statute, rule or order to 
which the petition relates.   
 

42)  Rule 2.5.2 (c) requires a Petition to set forth a concise statement of all of the 
facts necessary to show the nature of the controversy or uncertainty and the 
manner in which the statute, rule or order in question applies or potentially 
applies to the Petitioner.  

 
VIII. Conclusion 

 The Division respectfully requests that the Board strike Fontanari’s Motion 
for Reconsideration based on the Motion’s failure to comply with Rule 2.9.1(2).  The 
Division respectfully requests that the Board deny the petition based solely on the 
written submittals pursuant to Rule 2.9.3 – Consideration of Petition. 

The Division respectfully requests that the Board strike Fontanari’s Petition 
for a Declaratory Order due to the failure to meet the minimum requirements of 
Rule 2.5.2 (b) and (c). 

The Division respectfully requests that the Board strike Fontanari’s 
Motion/Petition to Re-Open Record for it fails to state a valid legal claim. 

 

Respectfully submitted to the Colorado Mined Land Reclamation Board on 
November 4, 2019. 

 
 

  /s/ Scott Schultz 
Scott Schultz #38666 
Assistant Attorney General 
Attorney for the Division of Reclamation, 
Mining and Safety 
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Certificate of Service 

I, Linda Miller, hereby certify that on this 4th day of November, 2019, I served via 
electronic mail or regular mail a true copy of the foregoing DIVISION’S 
MOTION TO STRIKE FONTANARI’S “MOTION/PETITION FOR RE-
CONSIDERATION OF BOARD ORDER OF AUGUST 21, 2019, MAILED 
SEPTEMBER 26, 2019; FOR STAY OF CORRECTIVE ENFORCEMENT 
ACTIONS; FOR STAY OF CIVIL PENALTIES; FOR STAY OF BOND INCREASE 
AND FOR DECLARATORY JUDGMENT; AND RENEWED REQUEST TO RE-
OPEN THE HEARING RECORD FOR HEARING ON BOND INCREASE” AND 
“MOTION/PETITION TO RE-OPEN RECORD FOR PRESENTATION OF 
DEFENSE CASE BY WESTERN SLOPE FLAGSTONE, LLC-RUDY FONTANARI, 
FOR SCHEDULING OF PRE-HEARING CONFERENCE AND FOR STAY OF 
REQUIRED CORRECTIVE ACTIONS, BOND INCREASE AND ASSESSMENT OF 
CIVIL PENALTIES DUE TO LACK OF REPRESENTATION BY LEGAL 
COUNSEL” FOR FAILURE TO MEET THE REQUIREMENT OF RULE 2.9.1(2) 
AND FOR FAILURE TO STATE A CLAIM, addressed to the following: 
 
 
 
John Henderson, counsel for Rudolph Fontanari, jrhcolaw@comcast.net 
 
Camille Mojar, MLRB Secretary, camille.mojar@state.co.us 
 
Charles Kooyman, AGO for MLRB, Charles.kooyman@coag.gov 
 
Russ Means, DRMS, russ.means@state.co.us 
 
Amy Yeldell, DRMS, amy.yeldell@state.co.us 
 
Lucas West, DRMS, lucas.west@state.co.us 
 
Travis Marshall, DRMS, travis.marshall@state.co.us 
 
Jeff Fugate, AGO for DRMS, jeff.fugate@coag.gov 
 
 
 
 
 
 
 

      /s/ Linda Miller   November 4, 2019        
Signature and date 



From: John Henderson
To: Scott Schultz; Jeff Fugate; Charles Kooyman
Subject: Western Slope Flagstone-Rudy Fontonari
Date: Thursday, August 22, 2019 4:00:56 PM

Gentlemen:

I have been retained to represent Rudy Fontonari and Western Slope Flagstone.

First, I would like to request a pre--execution copy of the Order approved yesterday
by the Board.

Second, I would like to order a transcript of yesterday's hearing on the Western
Flagstone agenda item. Please give me the current order contact information.

Third, I need a copy of the State's power point presentation. Should I request this
directly from Amy Yelldell, or do you have easy access to it?

I must indicate concern about Flagstone's representation at the hearing yesterday.
Their normal business attorney was engaged in a three-day mock trial in a Garfield
County case; the operator spoke with me the prior evening and I instructed them to
ask for a continuance until the September meeting if civil penalties were being
sought. I was told that this was done. True? I had placed a phone call to Amy the day
prior to the hearing while she was in the Denver office.

Fourth, I am at a loss as to why the initial cease and desist order was issued with
regard to mining and shipping activity on-site when the alleged violation was irrigation
of un-mined lands. I need to clarify whether the cease and desist remains in place
with regard to mining activities. 

I look forward to hearing from you soon.

Regards,

mailto:jrhcolaw@comcast.net
mailto:Scott.Schultz@coag.gov
mailto:Jeff.Fugate@coag.gov
mailto:Charles.Kooyman@coag.gov


John Henderson

John Richard Henderson
Law Office of John R. Henderson, P.C.
308 E. Simpson Street, Suite 103
Lafayette, CO 80026
Office: 720.512.2953
Cell: 720.971.7063
https://landwaterlaw.co
jrhcolaw@comcast.net



From: John Henderson <jrhcolaw@comcast net> 
Date: Wed, Aug 21. 2019 at 10:42 AM 
Subject: Pennit M-1992- 117-CMC's Motion to Reconsider or Reduce Civil Penal.y 
To: Jeff Fugate <JeffFugate@coag gov>, Scott Schultz <Scott Schuhz@coag gov>, 
Cunningham - D R. Michael <michaela.cunningham@.state.co.us>. Cyndi Kennedy 
<ctk@keunedylawyer com>. Mark Steen <goldtontine@gmail com>. Mike Bynum 
(mike@bzrez.com) <mike@bzrez.com> .. <amy.eschberger@state.co.us>. Camille Mojar 
<cami1le.mojar@stJ1te.co.us>. Jolu1 Ramsey <~ohn@flyredtail.com> 

AU: 

Attached is a pdf of the Mo ti.on filed by CM C today to reconsider or reduce the ciiv1il 
penalty assessed by the Board on June 26. Hard copi;es were mailed to alll of the 
State parties today. 

We were left somewhat uncertain of the precise deadline for our Motion g.iven the 
busted mailing to Robinson on August 6. Still , we believe that you wil l find the Motion 
to be succinct and straightforward. 

CMC is working on its adequacy response which we propose to have to Diivision 1in 
timely fashion . 

John R. Henderson, on behalf himself and Cyndi Kennedy, for CMC 

John Richard Henderson 
Law Offic,e of Jolm R. Hendet·so.n. P .C. 
308 E. Simpson Street. Suite 103 
Lafayette~ CO 80026 
Office: 720.512 .2953 
Cell: 720 .971 . 7063 
https: //landwaterlaw.co 
jrhcolaw@comcast.net 

ATTACHMENT B
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