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Simmons - DNR, Leigh <leigh.simmons@state.co.us>

West Elk MPDD Electronic Copy -- Confirm Receipt 

Pinkham, Gretchen <gpinkham@osmre.gov> Thu, May 2, 2019 at 8:26 AM
To: Desty Dyer <ddyer@blm.gov>, Leigh Simmons - DNR <leigh.simmons@state.co.us>, "Broyles, Levi -FS"
<lbroyles@fs.fed.us>
Cc: "Shaeffer, Elizabeth" <eshaeffer@osmre.gov>

Good Morning,
 
Attached is an electronic copy of the West Elk Mining Plan Decision Document for Federal Leases COC-1362 and COC-
67232 which has been sent to the Operator. 
 
Please respond back to me confirming receipt of this email and the attachments.
 
Best,
Gretchen
 
Gretchen Pinkham
Natural Resource Specialist
Western Region
U.S. Office of Surface Mining/DOI
1999 Broadway, Suite 3320
Denver, CO  80202-3050
Work # (303) 293-5088
Fax # (303) 293-5032
 
2 attachments

20190502_West Elk_ASLM Approval Operator Notification Letter.pdf 
88K

Mountain Coal Company_April 2019_MPDD COC 1362 and 67232.pdf 
11918K
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United States Department of the Interior 
 

OFFICE OF SURFACE MINING 
RECLAMATION AND ENFORCEMENT 

Western Region 
1999 Broadway St., Suite 3320 

Denver, CO 80202-3050  
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May 2, 2019 
 

CO-0021 
 
Kathy Welt 
Environmental Engineer III 
Mountain Coal Company, LLC 
West Elk Mine 
5174 Highway 133 
Somerset, CO 81434 
 

 
Ms. Welt, 

On April 19, 2019, the Department of the Interior approved a mining plan modification for 
Federal leases COC-1362 and COC-67232 at the Mountain Coal Company’s, West Elk Mine. 
The mining plan action relates to Federal lands associated with the Colorado Division of 
Reclamation, Mining and Safety’s Decision Document approving Permit Revision No. 15 on 
November 15, 2018. 
 
I have enclosed a disk containing a copy of the mining plan decision document for this 
modification to the mining plan.  Please read the terms and conditions of the mining plan 
approval document contained therein.  Mining and reclamation operations must be conducted in 
accordance with both the Utah State permit and the enclosed mining plan approval. 

If you have questions please contact Gretchen Pinkham, telephone number (303) 293-5088 and 
email gpinkham@osmre.gov.  
 
Enclosure 
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CC: 
 
Leigh Simmons 
Environmental Protection Specialist 
Department of Natural Resources  
Colorado Division of Reclamation Mining and Safety 
1313 Sherman Street, Room 215 
Denver, CO 80203 
 
Desty Dyer, Mining Engineer 
Bureau of Land Management, Uncompahgre Field Office  
2465 South Townsend  
Montrose, CO 81401 
 
Levi Broyles 
Paonia District Ranger 
Forest Service, Grand Mesa, Uncompahgre and Gunnison National Forests 
2250 South Main Street 
Delta, CO 81416 
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MINING PLAN DECISION DOCUMENT 

Mountain Coal Company, LLC 

West Elk Mine 

Federal Leases COC-1362 and COC-67232 

Gunnison County, Colorado

U.S. Department of the Interior 
Office of Surface Mining Reclamation and Enforcement 

Approved April 2019 



Mining Plan Modification 
West Elk Mine 

Federal Coal Leases COC-1362 and COC-67232 

Fact Sheet 

1. This mining plan modification will add approximately 1,720 acres of Federal coal to the
mining plan approval area of Mountain Coal Company’s, leases COC-1362 (800 acres)
and COC-67232 (920 acres)(200 acres were previously-approved and are included within
the current permit area).  The mine is located approximately one miles east of Somerset,
in Gunnison County, Colorado.

2. Approval of this mining plan modification will authorize mining of approximately 10
million tons of Federal coal.

3. Approval of this mining plan modification will add 1,720 acres of Federal coal beneath
Federal surface to the mining plan approval area.

4. The projected average annual production rate is estimated to be 4.5 million tons per year,
and the maximum production rate will be no more than 8.5 million tons per year. The
current average production rate from Permit No. C-1980-007 ranges from 4.7 to 6.5
million tons per year.

5. The permit area for Colorado Permit No. C-1980-007 will increase by 2,820 acres (1,720
Federal acres and 1,100 private acres).

6. Surface disturbance within the State permit will increase to a total of approximately 54
acres.

7. The mining operation uses room and pillar development and longwall retreat mining
recovery methods. 

8. The current number of employees at the mine is 300 and the number of workers likely to
be added a result of the proposed mining plan is up to 50 employees.

9. The current land uses of rangeland and woodland supporting big game (deer and elk) and
livestock (cattle and sheep) will not change within the permit and mining plan area.

10. The CDRMS determined that a reclamation performance bond in the amount of
$14,401,088 made payable to both the State of Colorado and the United States, is
adequate for the State Permit and this mining plan modification.  Currently MCC holds
two surety bonds in the amount of $15,000,000.

11. The proposed action will add approximately 1.5 to 2 years to the life of the mine.

12. On September 10, 2018, High Country Conservation Advocates, WildEarth Guardians,
Sierra Club, Center for Biological Diversity and Wilderness Workshop appealed to the
10th Circuit Court of Appeals the August 10, 2018 decision of the U.S. District Court of
Colorado affirming BLM and U.S. Department of Agriculture decisions authorizing the



Colorado Roadless Rule North Fork Exemption and two coal lease modifications at 
the West Elk Mine for Federal leases COC-1362 and COC-67232. The appeal is pending. 

13. The applicant requests a decision by February, 2019 in order to avoid major impacts on
operations.
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Chronology Of Events 



CHRONOLOGY 

West Elk Mine 
Federal Leases COC-1362 and COC-67232 

Mining Plan Decision Document 

DATE EVENT 

December 1, 2017 The Bureau of Land Management (BLM) approved the modified 
leases COC-1362 and COC-67232. 

March 29, 2018 The Mountain Coal Company, LLC submitted the permit 
application package (PAP) under the approved Colorado State 
Program to the Colorado Division of Reclamation, Mining and 
Safety (CDRMS) for a Permit Revision for the West Elk Mine. 

April 5, 2018 The CDRMS determined that the West Elk Mine Permit No. C-
1980-007 Revision 15 Permit Application Package (PAP) was 
administratively complete. 

May 30, 2018 Office of Surface Mining Reclamation and Enforcement (OSMRE) 
determines that a Mining Plan Decision Document is required for 
the Permit No. C-1980-007, Revision 15. 

May 3, 2018 The Mountain Coal Company published in the Delta County 
Independent the fourth consecutive weekly notice that an 
administratively complete Permit No. C-1980-007 Revision 15 was 
filed with the CDRMS. 

July 24, 2018 OSMRE requested and received an updated official threatened & 
endangered species list from the United States Fish and Wildlife 
Service (FWS). 

August 8, 2018 FWS stated no concerns with OSMRE’s findings via letter. 
August 6, 2018 The BLM provided its findings and recommendations on the 

approval of the Resource Recovery and Protection Plan. 
September 4, 2018 CDRMS approved the PAP. 
October 3, 2018 The State Historic Preservation Office concurs with OSMRE 

determination of “no historic properties affected.” 
March 12, 2019 The OSMRE Regional Director signed the Record of Decision 

(ROD).  
March 12, 2019 The Regional Director, OSMRE Western Region recommended to 

the OSMRE Director, that the mining plan modification be 
approved. 

March 15, 2019 OSMRE and EPA publish Federal Register Notice. 
March 15, 2019 OSMRE notifies Tribes of Federal Register Notice publication. 

March 13, 2019 The OSMRE Director recommended to the Assistant Secretary, 
Land and Minerals Management, that the mining plan modification 



DATE EVENT 

be approved. 
April 19, 2019 The Assistant Secretary, Land and Minerals Management approves 

the mining plan modification. 
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Due to the file size and page length OSMRE has included the Executive Summary in the Mining 
Plan Decision Document. A complete copy of the U.S. Forest Service’s 2017 Supplemental Final 
Environmental Impact Statement is available on their website 
at: https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd525072.pdf.  

https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fseprd525072.pdf
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plan) 
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Uncompahgre Field Office, Bureau of Land Management 
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Western Region, Office of Surface Mining Reclamation and 
Enforcement  
Colorado Division of Reclamation Mining and Safety  

 

 



 

 

In accordance with Federal civil rights law and U.S. Department of Agriculture (USDA) civil rights regulations and policies, the USDA, its Agencies, offices, 
and employees, and institutions participating in or administering USDA programs are prohibited from discriminating based on race, color, national origin, 
religion, sex, gender identity (including gender expression), sexual orientation, disability, age, marital status, family/parental status, income derived from a 
public assistance program, political beliefs, or reprisal or retaliation for prior civil rights activity, in any program or activity conducted or funded by USDA 
(not all bases apply to all programs). Remedies and complaint filing deadlines vary by program or incident.  

Persons with disabilities who require alternative means of communication for program information (e.g., Braille, large print, audiotape, American Sign 
Language, etc.) should contact the responsible Agency or USDA’s TARGET Center at (202) 720-2600 (voice and TTY) or contact USDA through the Federal 
Relay Service at (800) 877-8339. Additionally, program information may be made available in languages other than English.  

To file a program discrimination complaint, complete the USDA Program Discrimination Complaint Form, AD-3027, found online at 
http://www.ascr.usda.gov/complaint_filing_cust.html and at any USDA office or write a letter addressed to USDA and provide in the letter all of the 
information requested in the form. To request a copy of the complaint form, call (866) 632-9992. Submit your completed form or letter to USDA by: (1) 
mail: U.S. Department of Agriculture, Office of the Assistant Secretary for Civil Rights, 1400 Independence Avenue, SW, Washington, D.C. 20250-9410; (2) 
fax: (202) 690-7442; or (3) email: program.intake@usda.gov.  

USDA is an equal opportunity provider, employer and lender. 
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Federal Coal Lease Modifications COC-1362 & COC-67232 
Supplemental Final Environmental Impact Statement 

Gunnison County, Colorado 

Lead Agency:  USDA Forest Service 

Cooperating Agencies:  Bureau of Land Management-Uncompahgre Field Office 

 Bureau of Land Management, Southwest District Office 

 Bureau of Land Management, Colorado State Office 

 Office of Surface Mining Reclamation and Enforcement 

Colorado Division of Reclamation Mining and Safety  

Responsible Officials: Scott G. Armentrout, Forest Supervisor  
 2250 South Main Street 
 Delta, CO 81416  

 State Director 
BLM Colorado State Office 
2850 Youngfield St. 
Lakewood, CO 80215 

For Information Contact: Niccole Mortenson, NEPA Specialist  
 406-329-3163 
 nmortenson@fs.fed.us 

 Levi Broyles, District Ranger 
 970-527-4131 
 lbroyles@fs.fed.us 

 Desty Dyer, BLM Mining Engineer 
 970-240-5302 
 Desty_Dyer@blm.gov 

Abstract: The proposed action is to modify existing federal coal leases COC-1362 and COC-
67232 by adding 800 and 920 additional acres (respectively) to ensure that 10.1 million tons 
of compliant and super-compliant federal coal is recovered and not bypassed and to prescribe 
stipulations for the protection of resources. In 2012, during the preparation of the Draft 
Environmental Impact Statement (DEIS), the 2001 Roadless Area Conservation Rule was in 
effect; this represents Alternative 2 in the DEIS.  On July 3, 2012 the Colorado Roadless Rule 
became effective; this represents Alternative 3 (Proposed Action) in the analysis. Alternative 
2 was removed from the Supplemental Draft Environmental Impact Statement (SDEIS).  
Alternative 4 was brought forward for detailed consideration based on comments in the DEIS.  
Alternative 4 only considers consenting to and leasing the COC-1362 lease. Assuming lease 
modification(s) are approved, on-lease exploration will be used to delineate coal reserves prior 
to State regulatory agency mining approval. This Supplemental Final Environmental Impact 
Statement (FEIS) has been prepared to address Court-identified deficiencies and to provide 
general updates since 2012. 

  

mailto:nmortenson@fs.fed.us
mailto:lbroyles@fs.fed.us
mailto:Desty_Dyer@blm.gov
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Executive Summary 
The Forest Service and Bureau of Land Management (BLM) have prepared this Supplemental 
Environmental Impact Statement (SEIS) to address Court-identified deficiencies in the Final 
EIS and BLM’s Exploration Plan Environmental Assessment. See High Country Conservation 
Advocates et al. v United States Forest Service, 52 F. Supp. 3d 1174 (D. Colo. 2014). The 
Office of Surface Mining Reclamation and Enforcement (OSMRE) and Colorado Division of 
Reclamation Mining and Safety (DRMS) have participated as cooperating agencies. This 
SEIS discloses the direct, indirect, and cumulative environmental impacts that would result 
from the proposed action and alternatives.  

Forest Service and BLM have analyzed the effects of modifying federal coal lease COC-67232 
(held by Ark Land LLC (Ark)) and federal coal lease COC-1362 (held by Mountain Coal 
Company, LLC (MCC)) containing 800 and 9201 additional acres respectively. DRMS has 
reviewed and commented on portions of the analysis dealing with the permitting processes 
and to coordinate with federal agencies for the State permitting processes. The coal lease 
modification areas lie in portions of sections 10, 11, 14, 15, 22 and 23 of T. 14S, R. 90W, 6th 
PM in Gunnison County, Colorado. The modification areas include only National Forest 
System surface lands. The coal estate is administered by the BLM.  These federal agency 
actions are needed to respond to applications submitted by Ark and MCC to ensure that 
compliant and super-compliant coal reserves are recovered and not bypassed.   

The Authorized Officer for the Grand Mesa, Uncompahgre and Gunnison National Forests 
(GMUG) is considering whether or not to consent to BLM modifying the Federal Coal Leases 
COC-1362 and COC-67232 by adding 800 and 920 acres, respectively, to them.  If the 
Authorized Officer does consent to lease coal reserves underlying the lands, he will prescribe 
conditions (as stipulations) for the protection of non-mineral resources.  BLM’s Authorized 
Officer will, in turn, decide whether or not to grant lease modifications and will further decide, 
if leased, whether or not to authorize on-lease exploration consistent with lease terms.  

Consideration of the leasing portion of this action does not authorize mining activities or 
related surface uses.  Post- lease authorizations would be handled in separate permitting 
processes at a later time by the appropriate state and federal agencies after the leases are 
modified. However, should the BLM approve exploration, this authorization could lead directly 
to construction of temporary roads and well pads.  

Office of Surface Mining Reclamation and Enforcement (OSMRE) will review whether a 
subsequent mine plan modification is warranted and, if so, would recommend that the U.S. 
Department of the Interior Assistant Secretary for Lands and Minerals Management approve, 
approve with conditions, or not approve the federal mining plan modification. The Colorado 
Division Reclamation of Mining and Safety (DRMS) would be responsible for subsequent 
permitting of mining. 

Extensive public involvement occurred during the preparation of an Environmental 
Assessment leading to this SEIS. During that comment period (April-May 2010), 
approximately 32,002 versions of email form letters were received from environmental groups 
(more detailed description in subsequent sections); 576 hardcopy/faxed form letters were 
received from local community members in four counties in support of mining in this area; 78 
(mostly modified form letters) were received in response to this scoping effort. Issues ranged 

                                                
1 Certificates from Cadastral Land Description Reviews on 3/29/2012 and 5/10/2016 have revised this 
to 920 acres down from 922 acres.  
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from support to opposition of coal mining, effects to Inventoried Roadless Areas, and global 
climate change. Most concerns dealt with post-leasing development. These issues led the 
agencies to develop the Proposed Action which has lease stipulations to protect surface 
resources including: cultural/paleontological resources, threatened/endangered species, 
Canada Lynx, raptors, big game winter range, water depletions, breeding birds, geological 
hazards, riparian/wetlands, subsidence, lease notices for presence of roadless areas, lease 
addendums for methane flaring/capture/use and new lease stipulations for visual resources. 
The decision was remanded to the forest over stipulations in February of 2012.  

In late 2011 and early 2012 Colorado was in the middle of transitioning to new state-wide 
roadless area regulations, Environmental Protection Agency was considering greenhouse gas 
regulations, Council on Environmental Quality was considering significance thresholds for 
analysis of greenhouse gases and BLM was preparing their own leasing analysis for these 
modifications. All of these combined contributed to the decision to prepare an Environmental 
Impact Statement (EIS).  

The Forest Service2 published a Notice of Intent to Prepare an EIS in the Federal Register on 
April 25, 2012. Approximately 830 copies of letters/emails informing interested parties 
(including state, federal, local agencies, tribes, environmental groups, and interested parties) 
of this intent were also sent out on April 25, 2012 inviting additional comments throughout the 
process. Additional notification was sent out with the Draft EIS to approximately 768 
individuals; additional legal notices were published in the Grand Junction Daily Sentinel and 
Delta County Independent. 

Approximately 24,680 comment letters were received on the Draft EIS.  Of those, 67 were 
original comments.  Responses to comments received during the 30 day period following the 
printing of the NOI and the 45 day comment period on the DEIS and other comments 
specifically included by reference can be found in Appendix I.  Comments received during this 
time can be viewed in entirety in Appendix I (Volume II) of the 2012 Final EIS.   

Previous GMUG and BLM decisions (available at: 
https://www.fs.usda.gov/project/?project=32459) were vacated by U.S. District Court for 
Colorado (1:13-cv-01723-RBJ) on September 11, 2014. A Supplemental EIS is being 
prepared to correct Court-identified deficiencies and to update analysis, as needed, since the 
Final EIS in 2012 and BLM’s Environmental Assessment (EA) for exploration in 2013. The 
leasing and exploration analyses have been combined into a single document for agency and 
public convenience.  

Over 9,800 additional submissions (primarily form letters, groups of form letters and petitions) 
were received on the Notice of Intent to Prepare a Supplemental Environmental Impact 
Statement in 2016-2017 which was not an official comment period. Comments and responses 
can be found in Appendix J.  

During the official comment period (June 2, 2017-July 24, 2017) on the Supplemental Draft 
Environmental Impact Statement we received approximately 127, 250 expressions of interest 
or comment letters.  Issue topics are consistent with those raised in previous comment 
periods.  Summarized substantive comments and responses are included in Appendix K. 

  

                                                
2 Other agencies were still included as cooperating agencies.  

https://www.fs.usda.gov/project/?project=32459
http://a123.g.akamai.net/7/123/11558/abc123/forestservic.download.akamai.com/11558/www/nepa/68608_FSPLT3_3992836.pdf
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Supplemental Environmental Impact Statement 
Previous Grand Mesa, Uncompahgre and Gunnison National Forests (GMUG) and Bureau of 
Land Management (BLM) decisions were vacated by U.S. District Court for Colorado (1:13–
cv– 01723–RBJ) on September 11, 2014. This Supplemental Environmental Impact 
Statement (EIS) has been prepared to correct Court-identified deficiencies and to update 
analysis, as needed, since the Final EIS in 2012 and BLM’s Exploration Environmental 
Assessment (EA) in 2013. The leasing and exploration analyses are combined into a single 
document for agency and public convenience. 

Document Changes between Supplemental Draft and 
Supplemental Final Environmental Impact Statements 
General edits and clarifications have occurred throughout the document. 

Visuals section was updated and a map included. 

Hydrology map was updated. 

Subsidence maps were added and acres were updated throughout.  

Responses to comments received on SDEIS were summarized and included in Appendix K.  
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Concurrence, & 
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To: J. Creed Clayton, PhD, Fish and Wildlife Biologist, U.S. Fish and Wildlife Service, 445W

Gunnison Ave, Suite 240, Grand Junction, CO 81501

From: Elizabeth Shaeffer, Manager, Field Operations Branch Manager, Denver, CO

Subject: V/est Elk Coal Mine - OSMRE Mining Plan Decision Document Section 7 Consultation
under ESA

OSMRE is processing the mining plan decision document (MPDD) for Permit Revision l5 at the V/est
Elk Mine (see enclosed maps). OSMRE would like to verify that additional Section 7 consultation under
the Endangered Species Act (ESA) is not needed for the MPDD for Federal Coal læases COC-1362 and
COC-67232 atthe West Elk Mine based on previous consultations between U.S. Forest Service (USFS)
and U.S. Fish and V/ildlife Service (USFWS) for this same project.

USFS completed informal consultation with the USFWS on June 16, 2010 (ES/CO:FS/GMUG/Paonia
RD; Tails 65413-2010-F-0109). The USFWS concuned with findings of "may affect, not likely to
adversely affect" based on the calculation that less than 0.67o (up to 75 acres) of suitable lynx habitat
would become unsuitable due to vegetation alterations under the Foreseeable Mining Plan, which
included impacts from Mine Ventilation Boreholes (MVBs) (also referred to as Methane Drainage Wells
(MDWs)) and temporary roads. The upcoming MPDD operation does not exceed the 75 acres of
disturbance (currently totally 73.5 acres of disturbance) from what was analyzed within the USFS
Supplemental Final Environmental Impact Statement (SFEIS) for Federal Coal læase Modifications COC-
1362 and COC-67232 (including on-lease exploration plan) and what was part of the informal
consultation.

OSMRE has checked the USFWS Information for Planning and Consultation (IPaC) website to see if
the threatened and endangered species consulted on in the area have changed. There are no new
threatened and endangered species listed in the area and no critical habitat for any special status species
within the V/est Elk Mine permit boundary.

RACnIVED
AUG 03 2Û18

tiarbf¡c¡¡ 9.n*e!i
Grand Junciion' t'u

BACKGROUND
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A Biological Assessment (BA) was prepared for the USFS Supplemental Final Environmental Imp.
Statement Federal Coal Lease Modifications COC-1362 &.COC-67232 (including on-lease exploratio'.
plan). All known endangered or threatened species in the area were considered.

The Gunnison Sage-grouse, which is now on the GMUG list, does not occur nor is there any habitat for
it in the project area. The nearest population is south of Crawford.

The yellow-billed cuckoo was listed as threatened (Western DPS) effective November 2014 and the

cuckoo has critical habitat proposed in the North Fork, but not within the project area, on Aug 15, 2015,
but that has not been finalized.

The Mexican spotted owl, Uncompahgre butterfly, Debeque (candidate), Greenback trout, Bonytail
Chub, Colorado Pikeminnow, Humpback Chub, Razorback Sucker, Skiff milkvetch, Clay-loving Wild
Buckwheat, and the Uinta Basin Hookless Cactus do not have habitat present in the Project area.

OSMRE did find that the North American wolverine, which is a proposed threatened species, has

potential to pass through the West Elk Mine permit boundary but has come to a finding of no effect as

this would be a rare occuffence and likely temporary as they travel to more suitable habitat (i.e. alpine

meadow).1

CANADA LYNX
o Informal consultation with the USFWS was completed on June 16,2010

(ES/CO:FS/GMUG/Paonia RD; Tails 65413-2010-F-0109). The USFWS concurred with
findings of "may affect, not likely to adversely affect" based on the calculation that less than

0.67o (up to 75 acres) of suitable lynx habitat would become unsuitable due to vegetation

alterations under the Foreseeable Mining Plan, which included impacts from MVBs and

temporary roads.
o During the Colorado Roadless Rule (CRR) rulemaking process additional consultation (ES/GJ-6-

CO-09-F-001-GP030' Tails 06E24100-2016-F-0194) occurred with USFWS. The determination
of "may affect, not likely to adversely affect" for Canada Lynx applies projected roads and

timber removal to the entire North Fork Coal Mining Area (NFCMA), not just to the project area

which is approximately l/lOth of the NFCMA.
o Further, Grand Mesa, Uncompahgre, Gunnison National Forests (GMUG) consultation of June

2.2016 for vegetation removal forest-wide (BO ES/LK-6-CO-08-F-024-GJ0t 6 and TAILS
06824t00-201 6-F -0132) included the earlier project consultation acreages and set acreage limits
for disturbance within the lynx analysis units before consultation would again be required. There

is over 6,000 additional acres beyond this project and previous disturbances of habitat in the

Mount Gunnison Lynx Analysis Unit (LAU) that may be treated before approaching a

conservation limit in compliance with the Southern Rockies Lynx Amendment (SRLA).

Cumulative effects to lynx that occurred on June 2,2016 that set habitat alteration limits within
the LAU at no more than307o. This threshold is consistent with the SRLA. There is no critical
habitat in the Southern Rockies. The project is covered under the Southern Rockies Lynx
Amendment Standards and Guidelines for protection of lynx and lynx habitat and the project is
not expected to cause hamr to lynx populations or "take" of lynx. This is supported in thc

concurrence letter from the USFWS.

I Aubry, K.8., K.S. McKclvey, and J.P. Copeland. Distribution and Broadscale Habitat Relations of the Vy'olverine in the Contiguous

United Statcs. Joumal of 'Wildlife Managemcnt 7l:2147-2158.
USDI Fish and Wildlife Service (USFWS). 2014. Wolverine. Availablc at: !t!1¡l://\\'\\'\!.lws.g(ffi
pri¡i¡'ic/spccics/rulrnrutls/wolvclirtc/. Accessed July 26, 201 8.
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The current project consultation (ES/CO:FS/GMUG/Paonia RD; Tails 65413-2010-F-0109)
addresses 75 acres of disturbance of lynx habitat in the LAU for the post-leasing development.
This includes habitat that may be lost to roads and drill pads.
Although the forest lynx habitat map was updated in 2010, following the June 16,2010
concurrence letter from the USFWS, the changes to percentage of affected habitat does not
change much from the previous calculations and is far from reaching the thresholds identified in
the SRLA. The SRLA provides standards and guidance regarding vegetation alteration in LAUs
Under SLRA, an LAU should not have more than 307o unsuitable habitat.

COLORADO FISH
Although no special-status fish species are present within the project area, there are four endangered fish
within the Gunnison and Colorado River downstream of the project area (Colorado pikeminnow,
razorback sucker, humpback chub, and bonytail) that may be affected by water depletions within the
watershed. Methane Drainage Wells and exploration drill holes require the use of water to drill. As a
result, water depletions were estimated based on the foreseeable mining plan and previous water use
activity in the existing mine shown in reports submitted to the USFWS annually although not all water
used by the mine is expected to be tributary (i.e., connected) to the Colorado River. The USFS estimated
that water use would be only about I acre-foot per year or 4.5 acre-feet over the course of 5 years. A
concurrence letter from the USFWS for the project was received by the USFS on June 16,2010, which
deferred to the 2007 GMUG Programmatic Biological Opinion (PBO) for water depletion thresholds
(one time project use of 50 acre-feet or 100 acre-feet annually) and annual water use reporting by the
operator to the USFWS (ES/GJ-6-CO-99-F-033-CP062 and TAILS 65413-2007-F-0019).

Water depletions are best assessed through a cumulative, programmatic approach to best address
recovery needs and regulate water use basin-wide. A Recovery Implementation Program for Endangered
Fish in the Upper Colorado River Basin was initiated on January 22,1988. This agreement established a
framework for conducting section 7 consultations on depletion impacts related to new projects and
impacts associated with existing projects in the Upper Basin. The PBO issued to the GMUG from the
USFWS on April 27,2007 (ES/GJ-6-CO-99-F-033-CP062 and TAILS 65413-2007-F-0019) falls under

a

confluence with the Gunnison River. These PBOs require annual reporting of small water depletions.
The 2007 PBO for the GMUG requires that projects do not exceed 50 acre-feet per project and 100 acre-
feet per year. Similarly, depletions are covered under the USFWS "Final Gunnison River Basin
Programmatic Biological Opinion" (ES/GJ-6-CO-09-F-0001 and TAILS 65413-2009-F-0044) dated
December 4,2009, Which includes all previous depletions consulted on including GMUG's PBO in
2001. The 2009 PBO also addresses climate change and recognizes adaptive management as a strategy
for adjusting to changing needs for recovery (pg. 20).

Additionally, USFWS has conducted progress reviews regarding the Colorado River endangered fishes
including their October 7 ,2015 "Draft 2014-2015 Assessment of Sufficient Progress Under the Upper
Colorado River Endangered Fish Recovery Program in the Upper Colorado River Basin, and of
Implementation of Action Items in the December 20,1999,1S-Mile Reach Programmatic Biological
Opinion and December 4,2009, Gunnison River Basin Programmatic Biological Opinion". Their review
was finalized on December 20,2016, in the "Final 2015---2016 Assessment of Sufficient Progress
Under the Upper Colorado River Endangered Fish Recovery Program in the Upper Colorado River
Basin, and Implementation of Action Items in the January 10, 2005, Final Programmatic Biological
Opinion on the Management Plan for Endangered Fishes in the Yampa River Basin".
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The conclusion provided by the USFWS in that 2016 Sufficient Progress document (pp 44-45) is as

follows: "The Recovery Program has made strong progress in protecting and improving flows and

restoring habitat and has demonstrated strong rcsolve to manage nonnative fishes in recent years...The

Service remains convinced that the best chance for success and recovery, rests with this collaborative

Recovery Program. Based on our comprehensive evaluation of the status of the endangered fish,

provision of flows (particularly during periods of drought), the magnitude of new depletion impacts

(relatively minor in the historical context), the focus on nonnative thteats, and cumulative Recovery

Program accomplishments and shortcomings, the Service concludes that when implemented as

Conservation Measures (i.e., part of the proposed action), the Recovery Program is making sufficient
progress to continue avoiding the likelihood of jeopardy resulting from depletion impacts of new

projects that have an annual depletion of up to 4,500 acrc feet. Furthermote, that sufficient progress

provides continued avoidance of jeopardy for the water projects and depletions currently provided with
ESA compliance by the Program. Projects exceeding 4,500 acre feet or that have direct or indirect

effects in addition to water depletions will be evaluated to determine if they jeopardize the species'

continued existence on a case by case basis." Therefore, given the USFWS's conclusion under their

2016 Final Assessment, all existing PBOs are still valid because USFWS found sufficient progress

toward avoidance of jeopardy for those species. In May 19,2016, the USFS received a concurrence

letter from the USFWS after reinitiating consultation for the reinstatement of the North Fork Coal

Mining Area (NFCMA) temporary road exception to the Colorado Roadless Rule. This Biological
Opinion covers the project and foreseeable activities, including water depletions, by recognizing the

adequacy of the Gunnison River PBO thresholds for water depletions. In the 2016 PBO, the USFWS has

"determined that projects that fit under the umbrella of the Gunnison River PBO would avoid the

likelihood of jeopardy and/or adverse modification of critical habitat for depletion impacts to the

Gunnison River basin. For projects involving water depletions less than 100 acre-feet per year that fit
under the umbrella of the Gunnison River PBO, the Federal agency requesting consultation must

document the project location, the amount of the water depletion, identify if the depletion is new or

historic, and provide the information to the Service when consultation is initiated. This information was

provided in your consultation request, therefore, the requirements have been met for the subject project

io fit under the umbrella of the Gunnison River PBO. The Service requests that the Forcst Service retain

discretionary Federal authority for the subject project in case re-initiation of section 7 consultation is

required."

Based on this consultation history for the project, the 2010 USF\ryS concurrence remains valid in light
of the USFTVS findings in subsequent BOs and recovery agreements which includes by reference all

previous consultations including the forest's 2007 programmatic and 2010 project specific consultations.

Under OSMRE's MPDD there would no change in the operations and subsequent water depletions

requiring re-initiation of Section 7 consultation.

CONCLUSION

Under OSMRE's MPDD there would no change in the operations and subsequent water depletions

requiring re-initiation of Section 7 consultation and there would not be an exceedance in the 75-acre

disturbance threshold for the Canadian Lynx. OSMRE concurs with USFS previous findings and after

review of the latest IPaC did not find any new threatened and endangered species within the Project area

that would require initiation of consultation.
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Please respond within 30 days if you concur with OSMRE's decision that no further consultation is
required and OSMRE can rely on the consultation performed with USFS, of which OSMRE was also a

party to.

We appreciate your time and consideration. Thank you. Please direct all inquiries to OSMRE Project
Team l-eader, Gretchen Pinkham, available 

^t303-293-5088 
and at gpinkham@osmre.gov and the

OSMRE Ecologist, Ed Vasquez, available at303-293-5081 and at evasquez@osmrc.gov.

Sincerely,

tuMh
Elizabeth Shaeffer, Manager
Field Operations Branch

Enclosure
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Mining Plan 

Approval Documents 



UNITED STATES 


DEPARTMENT OF THE INTERIOR 


This mining plan approval document is issued by the United States of America to: 

Mountain Coal Company, LLC 


5174Highway 133 

Somerset, CO 81434 


for a mining plan modification for Federal leases COC-1362 and COC-67232 at the West Elk 
Mine. This mining plan approval supplements all previous mining plan approvals for the West 

Elk Mine. The approval is subject to the following conditions. Mountain Coal Company, LLC 
is hereinafter referred to as the operator. 

I. 	 Statutes and Regulations: This mining plan approval is issued pursuant to Federal leases 
COC-1362 and COC-67232; the Mineral Leasing Act of 1920, as amended (30 U.S.C. 181 et 
seq.); and in the case of acquired lands, the Mineral Leasing Act for Acquired Lands of 1947, 
as amended (30 U.S.C. 351 et seq.). This mining plan approval is subject to all applicable 

laws and regulations of the Secretary of the Interior which are now or hereafter in force; and 
all such laws and regulations are made part hereof. The operator shall comply with the 
provisions of the Federal Water Pollution and Control Act (33 U.S.C. 1251 et seq.), the Clean 
Air Act (42 U.S.C. 7401 et seq.), and other applicable Federal laws. 

2. 	 This document approves the mining plan modification for Federal leases COC-1362 and 
COC-67232 at the West Elk Mine and authorizes coal development or mining operations on 
the Federal leases within the area of mining approval. This authorization expands the 
approved mining plan area into the following Federal coal lands: 

COC-1362: 

Sixth Principal Meridian, Colorado 

T. 14 S., R. 90 W., 

Sec. 10, NEl/4SW1/4, and SEl/4; 

Sec. 11, Sl/2 NWl/4, and SWl/4; 

Sec. 14, NEl/4 NWl/4, NWl/4 NWl/4, SWl/4 NWl/4, Wl/2 SEI/4 NWl/4, 

Wl/2 NEl/4 SWl/4, and NWI/4 SWl/4; 

Sec. 15, EI/2 NEI/4, and Nl/2 SEl/4. 


COC-67232: 

Sixth Principal Meridian, Colorado 

T. 14 S., R. 90 W., 

1 




Sec. II, SWl/4 NEl/4, Wl/2S1/4, and SEl/4 SEl/4; 

Sec. 14, NEl/4, El/2 SEl/4 NWl/4, El/2 NEl/4 SWl/4, Sl/2 SWl/4, and SEI/4; 

Sec. 15, SEI/4 SEl/4; 

Sec. 22, E l/2 NE114; 

Sec. 23, NW l/4 NE 1/4, and NW 1/4. 


These lands in Federal leases COC-1362 and COC-67232 encompass 1,720 acres and are 
found on the United States Geological Service 7.5 minute Quadrangle map of Bowie, 
Somerset and Minnesota Pass, as shown in the map appended hereto as Attachment A. 

3. 	 The operator shall conduct coal development or mining operations only as described in the 
complete permit application package, and approved by the Colorado Division of 
Reclamation, Mining and Safety, except as otherwise directed in any conditions of this 
mining plan approval. 

4. 	 The operator shall comply with the terms and conditions of the lease including all lease 
stipulations, this mining plan approval, and the requirements of Colorado Permit C-1980-007 
issued under the Colorado State program, approved pursuant to the Surface Mining Control 
and Reclamation Act of 1977 (30 U.S.C. 1201 et seq.). 

5. 	 This mining plan approval shall be binding on any person conducting coal development or 
mining operations under the approved mining plan and shall remain in effect until 
superseded, canceled, or withdrawn. 

6. 	 If, during mining operations, unidentified prehistoric resources are discovered, the operator 
shall ensure that the resources are not disturbed and shall notify the Colorado Division of 
Reclamation, Mining and Safety and the Office of Surface Mining Reclamation and 
Enforcement. The operator shall take such actions as are required by the Colorado Division 
of Reclamation, Mining and Safety in coordination with the Office of Surface Mining 
Reclamation and Enforcement. 

7. 	 The Secretary retains jurisdiction to modify or cancel this approval, as required, on the basis 
of further consultation with the U.S. Fish and Wildlife Service pursuant to section 7 of the 
Endangered Species Act, as amended, 16 U.S.C. 1531 et seq. 
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Date 

Assistant Secretary 

Land and Minerals Management 
U.S. Department of the Interior 

Attachment 
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State Permit Findings 
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