
 

 

 
Amanda A. Bradley          aab@ablawcolorado.com 
720.460.4206 
 

December 20, 2017 
 

VIA E-MAIL/HAND DELIVERY: 
 
Amy Eschberger 
Colorado Division of Reclamation, Mining and Safety 
1313 Sherman Street, Room 215  
Denver, CO  80203 
amy.eschberger@state.co.us  
 
RE: OBJECTION TO TRANSIT MIX CONCRETE CO.’S APPLICATION FOR PERMIT NO. M2017049 

(“2017 Application”) 
 
Ms. Eschberger:  

As you know, our law firm represents Cheryl L. Kimble.  Ms. Kimble objects to the 
referenced 2017 Application for the same reasons articulated in response to the application 
submitted by Transit Mix Concrete Co. (“Applicant”) last year in Permit No. M2016010 dated 
Feb. 19, 2016 (“2016 Application”).  The specific bases for Ms. Kimble’s objections are set forth 
in the following documents, copies of which are attached and submitted for consideration in 
the pending application: 

1. Objection letter submitted on behalf of Ms. Kimble on April 18, 2016 
(http://drmsweblink.state.co.us/drmsweblink/0/doc/1128674/Page1.aspx?searchid
=f48d8620-8754-434b-ac02-1fbaab8d0dea) (Exhibit 1) 

2. Objection letters submitted by Cheryl L. Kimble on April 18, 2016 
(http://drmsweblink.state.co.us/drmsweblink/0/doc/1128676/Page1.aspx?searchid
=f48d8620-8754-434b-ac02-1fbaab8d0dea ), and July 7, 2016 (Exhibit 2) 

3. DRMS Rule 2.6 Pre-Hearing Motion to Deny Application for Mining Permit dated 
October 5, 2016 (Exhibit 3), and the Reply thereto dated October 24, 2016 (Exhibit 4) 

4. DRMS’s Response to “DRMS Rule 2.6 Pre-Hearing Motion to Deny Application for 
Mining Permit” dated October 20, 2016  
(http://drmsweblink.state.co.us/drmsweblink/0/doc/1153961/Electronic.aspx?searc
hid=41e5cdff-f8a1-47d3-b411-f5c5188d5ed1)   (Exhibit 5) 
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5. Mined Land Reclamation Board Findings of Fact, Conclusions of Law and Order dated 
December 22, 2016 
(http://drmsweblink.state.co.us/drmsweblink/0/doc/1171514/Page1.aspx?searchid
=41e5cdff-f8a1-47d3-b411-f5c5188d5ed1)   (Exhibit 6) 

6. Response to Applicant’s Petition for Reconsideration of the Mined Land Reclamation 
Board’s Findings of Fact, Conclusions of Law, and Order dated January 31, 2017 
(http://drmsweblink.state.co.us/drmsweblink/0/doc/1171328/Electronic.aspx?searc
hid=41e5cdff-f8a1-47d3-b411-f5c5188d5ed1)   (Exhibit 7) 

7. Defendant Mined Land Reclamation Board’s Answer Brief submitted on December 
15, 2017, in Transit Mix Concrete Co. v. Colorado Mined Land Reclamation Board et 
al., District Court, City and County of Denver, Case No. 2017CV00360, Division 275.  
(Exhibit 8) 

As described in these materials, the only evidence Applicant submitted to the Division in 
the 2016 Application concerning its right to obstruct Little Turkey Creek Road were (1) an 
acknowledgment of a royalty agreement with the owner of Hitch Rack Ranch, RMBC Group, 
LLC, that purportedly allows the right to use Hitch Rack Ranch property for mining operations; 
(2) a letter dated June 30, 2016, from the Applicant’s legal counsel; (3) a 1909 mining patent; 
and (4) a Memorandum of Lease with the State of Colorado executed on August 8, 2016.  After 
reviewing these materials, both the Division and the Board determined that the Applicant failed 
to show that it has a legal right to enter and restrict the use of Little Turkey Creek Road, or that 
it is not necessary to obtain that right. 

According to the 2017 Application, the Applicant intends to burden Little Turkey Creek 
Road in connection with its mining operations, however, the only evidence submitted by 
Applicant in this regard are (1) another acknowledgment of the royalty agreement with RMBC 
Group, LLC; (2) a letter dated September 29, 2017, from the Applicant’s new legal counsel; (3) 
the 1909 mining permit; and (4) the Mining Lease described in the Memorandum of Lease 
submitted in the 2017 Application.  Nothing in the 2017 Application requires a different result 
that what was determined in response to the 2016 Application.   

The Board determined that, “absent a showing that [the Applicant] had acquired such 
rights from the easement owners, or that acquiring such rights was not legally required, the 
[2016] Application was incomplete.”  See item 7, above, at p. 27.  For the same reasons, the 
Division should enter a finding that the 2017 Application is incomplete and dismiss with further 
review of the application.    

Furthermore, this precise matter is at issue and pending in District Court proceedings.  It 
would be inappropriate for the Division to review and issue determinations while that case is 
pending.   
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If you should have any questions, do not hesitate to contact me either by email or 
phone.  If any further proceedings are set in this matter, please send any such notices and/or 
communications to both Ms. Kimble and me at the following addresses: 

 
Cheryl L. Kimble 
683 Grey Eagle Circle South 
Colorado Springs, CO  80919 
 
Amanda A. Bradley 
Alderman Bernstein 
101 University Boulevard, Suite 350 
Denver, CO 80206  
 

Very truly yours, 

ALDERMAN BERNSTEIN LLC 

 
Amanda A. Bradley 

cc:   
 
Congressman Doug Lamborn, U.S. House of Representatives, Colorado’s First District, 1125 Kelly 
Johnson Blvd., #330, Colorado Springs, CO 80920 
 
Senator Kevin Grantham, Colorado State Senator, District 2, 200 E. Colfax Avenue, Denver, CO 
80203 
 
Representative Lois Landgraf, Colorado State Representative, District 21, 200 E. Colfax Avenue, 
Denver, CO 80203 
  
Board of County Commissioners, El Paso County, 200 South Cascade Avenue, Suite 100, 
Colorado Springs, CO 80903 
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COLORADO MINED LAND RECLAMATION BOARD 

c/o Mr. Jeff Graves, Pre-Hearing Conference Officer 

1313 Sherman Street, Room 215  

Denver, CO  80203 

 

 

Applicant:  TRANSIT MIX CONCRETE CO. 

 

File No: M2016010 

 

 

 

 

Attorneys for Objector Cheryl L. Kimble: 

 

Carrie S. Bernstein, Atty Reg. # 34966 

Amanda A. Bradley, Atty Reg. # 29489 

ALDERMAN BERNSTEIN LLC 

101 University Boulevard, Suite 350 

Denver, Colorado  80206 

Telephone:  720-460-4200 

Fax:  720-293-4712 

E-mail: csb@ablawcolorado.com; aab@ablawcolorado.com  

 

 

 

  

 

 

DRMS RULE 2.6 PRE-HEARING MOTION TO DENY APPLICATION FOR  

MINING PERMIT 

 

 

Cheryl L. Kimble, by and through the undersigned counsel and pursuant to Rule 2.6 of 

the Colorado Mined Land Reclamation Board (the “Board”) Mineral Rules and Regulations (the 

“Rules”), submits the following pre-hearing motion and, for the reasons set forth herein, requests 

that the Board deny the referenced permit application (the “Application”) requested by Transit 

Mix Concrete Co. (the “Applicant”).   

INTRODUCTION 

Rule 6.4.14, the Applicant must prove it has a “legal right of entry” to property that will 

be used for the proposed mining and reclamation.  Instead, the Division of Reclamation, Mining 

and Safety (the “Division”) recently held that a court must determine that the Applicant does not 

have such authority.  Having no such determination here, the Division recommended that the 

Board approve the Application, stating “This recommendation is based on the Division’s 

determination that the Application satisfied the requirements of Section 34-32.5-115(4) of the 

Colorado Land Reclamation Act for the Extraction of Construction Materials, 34-32.5-101 et 

seq., C.R.S.”  See September 29, 2016, Recommendation to Approve a 112c Permit Application 

with Objections issued by the Division (the “Division Recommendation”).  

In fact, the Applicant has not satisfied the statutory requirements.  Because the Applicant 

has not and cannot show it has a legal right during the course of its mining operations to utilize 
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an access easement owned by Ms. Kimble and others, the Application must be denied under the 

clear terms of the Division rules and Colorado law.       

BACKGROUND 

The issues raised in this motion concern the Applicant’s proposed use, realignment, and 

obstruction of Little Turkey Creek Road, which is the sole means of access to property owned by 

Ms. Kimble and others pursuant to an easement confirmed by a 1968 El Paso County District 

Court Decree.
1
  Ms. Kimble and other property owners in the Eagles Nest subdivision are 

dominant estate owners of the private easement on Little Turkey Creek Road; the owner of the 

Hitch Rack Ranch property is the servient estate owner.  It is undisputed that Little Turkey Creek 

Road provides the sole means of access for the Eagles Nest subdivision, that Little Turkey Creek 

Road is within the statutory area defined as “affected land” where mining operations are 

proposed, and that the owners of the referenced easement will be affected by the proposed 

operations.  See C.R.S. § 34-32.5-112.   

Rule 6.4.14 requires the Applicant provide evidence of its legal right to enter and conduct 

mining operations on all affected land.  Applicant’s evidence in this regard is limited to (1) a 

letter dated June 30, 2016, from the Applicant’s legal counsel, Cory Rutz, and (2) a 

Memorandum of Lease with the State of Colorado executed on August 8, 2016.  See 

http://drmsweblink.state.co.us/drmsweblink/0/doc/1143609/Page1.aspx?searchid=d4ed7dbb-

4741-41f7-91b3-55bd33638199, and attached Exhibit 2.  Neither of these documents prove a 

legal right to use, re-align, or obstruct a private easement.  Specifically, the Applicant has taken 

the position that the impact of the mining operations on use of Little Turkey Creek Road will not 

constitute an unreasonable interference and, therefore, does not implicate the Applicant’s legal 

rights concerning the affected land. 

 It also is undisputed that Little Turkey Creek Road is a “permanent man-made structure” 

pursuant to Rule 6.4.19.  As such, the Division advised the Applicant:      

Please note that roadways and above-ground or underground utilities (if present) 

within 200 feet of the proposed affected area are considered permanent man-made 

structures.  In accordance with Rule 6.4.19, when mining operations will 

adversely affect the stability of any significant, valuable and permanent man-

made structure located within 200 feet of the affected area, the applicant may 

either:  

(a) Provide a notarized agreement between the applicant and the person(s) having 

an interest in the structure, that the applicant is to provide compensation for 

any damage to the structure; or 

                                                           
1
 This motion follows Ms. Kimble’s Objection filed with the Division on April 18, 2016, the 

June 30, 2016, letter from Cory Rutz filed with the Division on behalf of the Applicant, and Ms. 

Kimble’s September 1, 2016, response thereto, all of which are contained in the Division file and 

are attached hereto as Exhibits 1-3.   
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(b) Where such an agreement cannot be reached, the applicant shall provide an 

appropriate engineering evaluation that demonstrates that such structure shall 

not be damaged by activities occurring at the mining operation; or  

(c) Where such structure is a utility, the Applicant may supply a notarized letter, 

on utility letterhead from the owner(s) of the utility that the mining and 

reclamation activities, as proposed, will have “no negative effect” on their 

utility.   

See Division’s May 27, 2016, Preliminary Review, p. 30.   

In response to this requirement, and as it pertains to Little Turkey Creek Road, the 

Applicant submitted an engineering evaluation dated August 19, 2016, that addresses the impact 

of the mining operations on that road.  The Applicant acknowledges the road will be closed 

several times per week during the life of the mine for indeterminate amounts of time and that it 

will be realigned as part of the mining operations, and yet concludes that the mining operations 

will have no adverse impact on Little Turkey Creek Road.   

THE DIVISION ERRED IN REFUSING TO DETERMINE THE APPLICANT’S  

LEGAL RIGHT TO ENTRY 

As stated above, the Division must determine the Applicant’s right to enter the property 

described in the Application.  Specifically, Rule 6.4.14 requires that the Applicant:  

 

Provide a description of the basis for legal right of entry to the site and to conduct 

mining and reclamation, for Owners of Record described in Rule 1.6.2(1)(e)(i).  

This may be a copy of access lease, deed, abstract of title, or a current tax receipt.  

A signed statement by the Landowner and acknowledged by a Notary Public 

stating that the Operator/Applicant has legal right to enter and mine is also 

acceptable. 

Little Turkey Creek Road is part of the “site” where the Applicant will conduct mining 

operations.  These operations include use of the road on a daily basis for mine traffic, road 

closures before, during, and after blasting, and the required realignment.  See e.g. Division 

Recommendation, pp. 13-14.  Failure to complete this requirement renders the Application 

incomplete.   

The Division disregarded its statutory and regulatory obligations by refusing to require 

the Applicant “provide the basis for legal right to enter Little Turkey Creek Road,” let alone use, 

realign, and obstruct that easement.  Specifically, the Division determined that the basis for legal 

right of entry would require an interpretation of “specific conditions and rights of a private road 

easement” that it was unwilling to conduct.  Division Recommendation, p. 12.  In spite of the 

requirement that the Applicant provide this proof, such as a deed or lease, the Division stated, 

“the Act does not provide the Division with sufficient jurisdictional authority to interpret specific 
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conditions and rights of a private road easement contained within a District Court Decree.”
2
 The 

Division then states there are no grounds for denying the Application except if the operation is 

contrary to law.  Division Recommendation, p. 12 (citing C.R.S. § 34-32.5-116(4)(d)).  On the 

contrary, the Division must deny the mining permit if the Application is incomplete.  C.R.S. § 

34-32.5-116(4)(a).  

Further, the Division changed the burden of proof in this regard by requiring the owners 

of the affected land to prove the Applicant has no right of legal entry.  Division 

Recommendation, p. 12 (requiring “a Court’s determination that the application is contrary to a 

local permit or license…”).  Of course, there is no statute or regulation that requires the true 

owner of affected property to prove the Applicant lacks a legal right of entry.   

Finally, even if the Division was correct in abdicating its responsibility to require proof 

of legal right of entry, the Division clearly erred in finding the Applicant satisfied its statutory 

and regulatory requirements for obtaining a mining permit.  If the Division lacks the authority to 

determine whether the Applicant has a legal right to do what is proposed on the affected land, the 

Division cannot possibly recommend approval of the mining permit.  C.R.S. § 34-32.5-116(4)(a).     

MINING OPERATIONS WILL REQUIRE ROAD CLOSURES AND, THEREFORE, VIOLATE THE 

EASEMENT TERMS 

The Applicant argues that the road closures are reasonable and, therefore, inherently 

permissible on behalf of the servient estate owner:   

Accordingly, the appropriate analysis in determining whether the Mining 

Operations are permitted by the ROWs is not whether the Mining Operations will 

interfere with the rights granted by the ROWs, but rather whether such 

interference is unreasonable under the circumstances.    

See Exhibit 2, p. 3.   

As stated above, this is not the appropriate analysis when determining whether a legal 

right to use the road exists.  Moreover, the reasonableness standard does not even apply in this 

case, where the terms and location of the easement are specified by the 1968 El Paso County 

District Court Decree (attached to the April 18
th

 Objection letter at Exhibit 1); in fact, whether 

the obstruction is temporary or permanently is inapposite.  The Decree grants an easement for 

ingress and egress from Eagles Nest to Highway 115 and specifically describes the only 

permitted obstructions as (1) gates at three very specific locations on the easement, which may 

be locked only consent of the dominant estate owners, and (2) cattle guards, so long as they do 

not obstruct passage or travel on the road.  The Decree does not permit realignment of the road.  

Moreover, the Decree states, “The easement herein established does not authorize any user 

                                                           
2
  Notably, the Division is represented by attorneys in the Natural Resources & Environment 

Section of the Colorado Office of the Attorney General, who have authority to provide legal 

counsel and representation to the Division.   
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thereof to deviate or depart from the right of way therof onto the adjoining real property.”  

Obviously, the dominant estate owners are not permitted to use a realigned road, even if the 

Applicant were authorized to do so by the Decree.  

The reasonableness standard urged by Applicant only becomes a factor in cases where 

the grant did not specifically address obstructions, or a court determined that the language or 

intent was unclear.  Lazy Dog Ranch v. Telluray Ranch Corp., 965 P.2d 1229, 1241 (Colo. App. 

1996) (“Second, if the reviewing court cannot determine the actual intentions of the parties with 

respect to the [servient owner’s] proposed use, the Court should refer to principles relating to 

reasonable use of the easement.”).
3
  Similarly, in Pickens v. Kemper, the Colorado Court of 

Appeals confirmed:   

If there is no express grant or description of the width, length, and location of an 

easement for ingress and egress, the practical location and use of a reasonable 

way may be determined by the intent of the grantor, or by the use of the grantee 

acquiesced in by the grantor at the time of the grant, or otherwise determined as 

sufficient by the behavior of the parties.…  If, however, the width, length, and 

location of an easement for ingress and egress have been specifically and 

definitely set forth in the grant, the expressed terms thereof are controlling, and 

what is reasonable or necessary is not decisive.   

847 P.2d 648, (Colo. App. 1993)(reversed on other grounds in Lazy Dog, supra).  In that case, 

the Court of Appeals found that the servient estate owner had no right to obstruct the easement in 

a way that would prevent the dominant estate owner’s “free passage over any part of the granted 

right-of-way” even if the obstruction was not even located on the portion used for ingress and 

egress.  See also Riddell v. Ewell, 929 P.2d 30, 31 (Colo. App. 1996) (when the terms of the 

easement are established in the grant, “the owner of an easement has the right to unobstructed 

passage over the entire area described in the grant”); Lamb v. Wyoming Game and Fish Com’n, 

985 P.2d 433, 437-438 (Wy. 1999) (holding that placement of objects on an easement is not an 

appropriate use by the servient owner and “would give license to retake the easements in a 

piecemeal fashion”); Jackson Hole Mountain Resort Corp. v. Alpenhof Lodge Associates, 109 

P.3d 555, 561 (Wy. 2005) (the balancing and reasonableness tests do not necessarily apply “in 

the context of a defined-area easement” and whether the obstruction is reasonable to the servient 

estate or unreasonably inconvenient to the dominant estate “is not the controlling factor where 

the ‘location, width, and length of the easement’ is specified.”)(citing Lamb, supra); Carrier v. 

Lindquist, 37 P.3d 1112, 1116 (Utah 2001) (“We believe that applying the reasonable necessity 

test to disputes over private easements would give a servient estate the power to obstruct an 

easement, and then extinguish or limit that easement, by claiming that the easement was not 

reasonably necessary for the easement holder to access his or her property.”); J.S. Lang 

                                                           
3
 See also Lazy Dog Ranch v. Telluray Ranch Corp., 923 P.2d 313, 317 (Colo. App. 1996) 

(noting locked gates are “usually considered an unreasonable burden, even if the easement holder 

is provided with keys; However, they are acceptable when the deed specifically provided for 

gates at the entrance and exit of the easement.”).   
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Engineering Co. v. Wilkins Potter Press, 141 N.E. 501 (Mass. 1923) (even though temporary, 

obstructions prohibited by the terms of the grant must be removed). 

Here, the Applicant’s closure and realignment of Little Turkey Creek Road in the manner 

described in the Application – which are not permitted by the Decree – are impermissible 

expansions of the servient estate owner’s rights.  See Riddell, 929 P.2d at 32 (blocking access 

constituted impermissible expansion of the scope of the easement).  The Decree does not permit 

the obstructions, closures, or realignments described in the Application and, therefore, the 

Applicant has no legal right to conduct the operations on Little Turkey Creek Road.  See C.R.S. 

§ 34-32.5-116(4)(c-d). 

THE LEVEL OF IMPACT DOES NOT DETERMINE WHETHER A LEGAL RIGHT EXISTS 

The Applicant has not proven any legal right to utilize, realign, or obstruct Little Turkey 

Creek Road, as it is a private easement.  The Applicant only claims the impacts of its mining 

operation will not be unreasonable. 

As a preliminary matter, the impact on Little Turkey Creek Road is severely minimized 

in the June 30
th

 letter attached at Exhibit 2.  As to planned closures, the Applicant stated Little 

Turkey Creek Road will be obstructed before and after blasting and, according to the revised 

Blasting Plan dated August 19, 2016,  

Blasting will occur between the hours of 10:00 AM and 4:00 PM, not to exceed a 

maximum of 3 blasts per week.  The Quarry manager will make every effort to 

schedule all blasts Monday through Friday, however, a weekend blast may be 

necessary from time to time to keep the quarry producing as necessary.  

Of course, such closures will be longer than intended if the blasting does not proceed as planned, 

in which case the lead blaster can decide when – and whether – to re-open the road.  In fact, the 

Division determined the road will be closed “for the length of time needed to successfully 

complete a blast,” which includes pre-blast activities and post-blast inspections.  Division 

Recommendation, p. 10.      

The Applicant also addresses other causes of road closures but dismisses its role in 

causing these impacts.  For instance, rock falls are a natural occurrence and, therefore, the 

Applicant states its operations would not be the root cause of falls or resulting closures.  “Should 

a rock fall occur, regardless of the cause, Transit Mix will have equipment available to clear 

rocks off the road.”  Similarly, the Applicant acknowledges that flooding is a common 

occurrence, the existing culverts are inadequate, and the road is minimally engineered, though 

states its mining operations “will not create a flooding problem.” 

Importantly, the only information from the August 19
th

 evaluation regarding the 

Applicant’s planned realignment of Little Turkey Creek Road states “Establishing the 

intersection requires realigning Little Turkey Creek Road for approximately 400 feet to remove 

unnecessary curves.”  The Applicant does not address the impact of this realignment at all.  The 
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Division acknowledged that Little Turkey Creek road will be realigned, but somehow 

determined this realignment will not damage the existing road.  Division Recommendation, p. 

13.  Furthermore, the Division acknowledged that the Applicant will use Little Turkey Creek 

Road as part of the mining operations, but apparently dismisses the impact of this use because 

the mine traffic will be limited to light vehicles. Division Recommendation, p. 14.      

Nevertheless, the undisputed fact is the Applicant must use, realign, and obstruct Little 

Turkey Creek Road in connection with its mining operations.  The disagreement lies in whether 

Applicant has the “legal right” to use, realign, and obstruct the road.  The Applicant’s position – 

that, because the impact may be less than permanent or even reasonable, it has a legal right to 

conduct operations on the road – is contrary to the intent and requirements of the applicable 

regulations, which requires that Division and Board consider all impacts to affected land.  

Nonetheless, the impact of road closures is much more significant than the Applicant suggests. 

 

CONCLUSION 

 

It is undisputed that the Applicant will use, obstruct, and realign Turkey Creek Road; yet 

it has not proven the right to do so.  In fact, the Decree does not allow for such uses. The 

Division’s recommendation means that the Applicant is exempt from the requirements of Rule 

6.4.14 and puts the onus on the affected landowners to prove the Applicant has no legal right to 

use the property.  Furthermore, the Division failed to take into account the obvious impacts of 

the mining operations on Little Turkey Creek Road, deferring to the Applicant’s opinion that the 

impact would be minimal and reasonable, which opinion is entirely irrelevant in light of the clear 

statutory requirements.      

For these reasons, and pursuant to C.R.S. § 34-32.5-116(4), we request that the Board 

grant this motion and deny the referenced Application.  

 

DATED this 5
th

 day of October, 2016.  

 

        Respectfully submitted,  

 

 ALDERMAN BERNSTEIN LLC 
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Eschberger ­ DNR, Amy <amy.eschberger@state.co.us>

FW: Application Permit No. M2016010 ­ Cheryl L. Kimble's Response to Applicant's
Petition for Reconsideration of the Mined Land Reclamation Board's Findings of
Fact, Conclusions of Law, and Order 
John Roberts <John.Roberts@coag.gov> Tue, Jan 31, 2017 at 2:54 PM
To: Amy Eschberger <amy.eschberger@state.co.us>, Camie Mojar <camille.mojar@state.co.us>

An additional response to the petition for reconsideration.

 

From: Amanda Bradley [mailto:aab@ablawcolorado.com] 
Sent: Tuesday, January 31, 2017 2:50 PM
To: John Roberts
Cc: Cutler, Norton (Perkins Coie) (NCutler@perkinscoie.com); Steve Mulliken (Mulliken@mullikenlaw.com); Jeff
Fugate; Scott Schultz; Carrie Bernstein; 'pkos@norwestcorp.com'; 'bbaker@officesnax.us'; 'boatman452@gmail.com';
'hiddenhavenranch@msn.com'; 'callecorvo@netzero.com'; 'jendivday@gmail.com'; 'troy.day@startmail.com';
'warren@rosenbaumdean.com'; 'deckerfamily@q.com'; 'Thundercanyon1@gmail.com'; 'reece.m.eddy@pfizer.com';
'tom@tlfels.net'; 'weldon.flaharty@parsons.com'; 'jenflaharty@earthlink.net'; 'johndebG@msn.com';
'gardiner@mindspring.com'; 'urbanstrategies@msn.com'; 'mtnblondee@aol.com'; 'harpermartin@yahoo.com';
'sara@harpercpa.com'; 'granbryson@comcast.net'; 'ejessup@tnc.org'; 'sue.pringle892@gmail.com';
'gerryklein777@gmail.com'; 'gerry@gerryklein.com'; 'granbryson@comcast.net'; 'joe_rav@yahoo.com';
'suziekoscove@outlook.com'; 'rlarsen@skywaypark.net'; 'newb3281@yahoo.com'; 'davelick@yahoo.com';
'thundercanyon3190@gmail.com'; 'thundercanyon1@gmail.com'; 'gkmccowen@gmail.com';
'jerrypaulmoore@icloud.com'; Steve Mulliken (Mulliken@mullikenlaw.com); Nani DeFelice
(NDeFelice@mullikenlaw.com); 'cindy_m_newby@yahoo.com'; 'sue.pringle892@gmail.com'; 'kltrain7@gmail.com';
'charles.reed.1946@gmail.com'; 'ncr.turkeycreek@gmail.com'; 'reinsmas@yahoo.com'; 'jkrisdon@earthlink.net';
'cabinfever1151@gmail.com'; 'joeretired1980@gmail.com'; 'sheavesw@gmail.com'; 'bugs11335@gmail.com';
'oak2106@gmail.com'; 'tina.swonger@wesellmore.net'; 'tina.swonger@remax.net'; 'drawer69@q.com';
'vwekamp@gmail.com'; 'doug.wekamp@verizon.com'; 'julie@axiodesign.com'; 'rcwhead@aol.com';
'chief115vfd@gmail.com'; 'yugo4health@gmail.com'; 'jkrigdon@earthlink.net'; 'anne@tlfels.net'; 'tom@tlfels.net';
'c_mheer@yahoo.com'; 'mheer100@yahoo.com'; Adrian McCarthy (AMcCarthy@mullikenlaw.com); Cindy Bolton 
Subject: Application Permit No. M2016010 ­ Cheryl L. Kimble's Response to Applicant's Petition for Reconsideration of
the Mined Land Reclamation Board's Findings of Fact, Conclusions of Law, and Order

 

Mr. Roberts,

 

On behalf of the Objector Cheryl L. Kimble, please find attached the Response to Applicant’s Petition for
Reconsideration of the Mined Land Reclamation Board's Findings of Fact, Conclusions of Law, and Order.

 

       

101 University Boulevard, Suite 350 | Denver, Colorado  80206  
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COLORADO MINED LAND RECLAMATION BOARD 

c/o Mr. Jeff Graves, Pre-Hearing Conference Officer 

1313 Sherman Street, Room 215  

Denver, CO  80203 

 

 

Applicant:  TRANSIT MIX CONCRETE CO. 

 

File No: M2016010 

 

 

 

 

Attorneys for Objector Cheryl L. Kimble: 

 

Carrie S. Bernstein, Atty Reg. # 34966 

Amanda A. Bradley, Atty Reg. # 29489 

ALDERMAN BERNSTEIN LLC 

101 University Boulevard, Suite 350 

Denver, Colorado  80206 

Telephone:  720-460-4200 

Fax:  720-293-4712 

E-mail: csb@ablawcolorado.com; aab@ablawcolorado.com  

 

 

 

  

 

 

RESPONSE TO APPLICANT’S PETITION FOR RECONSIDERATION OF THE 

MINED LAND RECLAMATION BOARD’S FINDINGS OF FACT, CONCLUSIONS OF 

LAW, AND ORDER 

 

 

Cheryl L. Kimble, by and through the undersigned counsel, hereby responds to the 

Applicant’s Petition for Reconsideration of the Mined Land Reclamation Board’s Findings of 

Fact, Conclusions of Law, and Order (the “Petition”) and requests that the Colorado Mined Land 

Reclamation Board (the “Board”) deny the Petition.   

INTRODUCTION 

Transit Mix Concrete Co. (the “Applicant”) submitted an application for a mining permit 

in early 2016.  The application faced immediate opposition by more than 100 interested parties.  

The opposing parties – most of whom were not represented by counsel – worked together for 

months reviewing materials submitted by the Applicant and narrowing the scope of their 

concerns over the proposed mining operation.  When, finally, the time came to present their side 

of the story to the Board at the formal hearing, the opponents were prepared with ample support 

for the positions they had asserted more than six months prior.  

The Board’s decision was rendered verbally after two days of testimony and evidence; 

the written determination was issued on December 20, 2016.  Having considered all of the 

evidence, the Board correctly acknowledged that the Applicant failed to comply with the 

requirements of the Colorado Land Reclamation Act for the Extraction of Construction 
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Materials, Article 32.5 of Title 34, C.R.S. (2016), as well as the Board’s rules and regulations 

that govern mining applications and proposed operations.   

Applicant argues in its Petition that the Board’s findings were both improper and based 

upon surprise evidence presented for the first time at the hearing, although, ironically, Applicant 

submitted with the Petition new evidence and legal arguments in an effort to “meet [its] burden 

of proof.”  Petition, p. 1.  In any case, Applicant’s Petition demonstrates a fundamental 

misunderstanding of the Board’s role and the approval process.  In controversial matters such as 

this, the Division of Reclamation, Mining and Safety (the “Division”) makes recommendations 

to the Board.  The Board is not obligated to blindly accept such recommendation. Moreover, 

none of the arguments, testimony, or evidence presented at the hearing was new to the Applicant.  

The Applicant is simply perplexed that its application was not rubber stamped by the Board.   

There is no cause to reconsider the Board’s final determination, and the Petition should 

be denied. 

BASES FOR THE BOARD’S RULING 

The Board’s findings are based upon three primary deficiencies in the application: (1) the 

Applicant failed to meet its burden to demonstrate that it has obtained the legal right of entry to 

initiate a mining operation on Little Turkey Creek Road; (2) the Applicant failed to demonstrate 

to the satisfaction of the Board that the impact of the proposed mining operation on the 

prevailing hydrologic balance of the proposed affected land and the surrounding area and on the 

quality and quantity of groundwater systems will be minimized; and (3) the Applicant failed to 

take into account, to the satisfaction of the Board, the safety and protection of wildlife at the 

proposed site. 

Just as the parties did at the formal hearing, Ms. Kimble joins in and supports the 

response to the Petition submitted on behalf of the objector The Barbara Ingersoll Marital Trust 

(“Ingersoll”).  In particular, Ms. Kimble joins in Ingersoll’s response concerning the procedural 

deficiencies identified with respect to the Petition, such as failure to cite to the record, 

presentation of new evidence, and agency discretion.  Ms. Kimble also joins in Ingersoll’s 

response as it concerns the substantive support for bases (2) and (3), as identified above.   

The following, then, will address Ms. Kimble’s response to the Petition as it relates to the 

first basis above, regarding Applicant’s legal right of entry.   

ARGUMENT 

A. Procedural Background Regarding Applicant’s Legal Right of Entry 

Division Rule 6.4.14 requires that the Applicant:  

Provide a description of the basis for legal right of entry to the site and to 

conduct mining and reclamation, for Owners of Record described in Rule 
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1.6.2(1)(e)(i).  This may be a copy of access lease, deed, abstract of title, or a 

current tax receipt.  A signed statement by the Landowner and acknowledged 

by a Notary Public stating that the Operator/Applicant has legal right to enter 

and mine is also acceptable. 

“Owners of record” is defined as “the owner or owners of a surface property interest shown on 

the records on the County Assessor as of the date of filing” and includes all owners of the surface 

and mineral rights of the affected land.   Rules 1.1(34) and 1.6.2(1)(e)(i).  Little Turkey Creek 

Road is part of the “site” and is affected land where the Applicant will conduct mining 

operations.  The owners of the easement interest on Little Turkey Creek Road, including Ms. 

Kimble, are shown on the County records.   

Clearly, the Applicant is required to prove it has a legal right to conduct mining 

operations on Little Turkey Creek Road and the consent of the dominant estate holders, 

including Ms. Kimble, is part of this requirement. As of the Division’s recommendation dated 

September 29, 2016, however, Applicant’s evidence in this regard was limited to (1) a letter 

dated June 30, 2016, from the Applicant’s legal counsel, Cory Rutz, and (2) a Memorandum of 

Lease with the State of Colorado executed on August 8, 2016.
1
   

Because Little Turkey Creek Road is a “permanent man-made structure” pursuant to Rule 

6.4.19, and because the Applicant did not have an agreement with the owners of the easement, 

the Division also required the Applicant to submit “an appropriate engineering evaluation that 

demonstrates that such structure shall not be damaged by activities occurring at the mining 

operation.”  See Division’s May 27, 2016, Preliminary Review, p. 30.  In response to this 

requirement, and as it pertains to Little Turkey Creek Road, the Applicant submitted an 

engineering evaluation that addressed the impact of the mining operations on that road.  The 

Applicant acknowledged the road will be closed several times per week during the life of the 

mine for indeterminate amounts of time and that it will be realigned as part of the mining 

operations, and yet concludes that the mining operations will have no adverse impact on Little 

Turkey Creek Road.   

In fact, the Applicant did not show it has a legal right during the course of its mining 

operations to utilize an access easement owned by Ms. Kimble and others.  The Division opined 

that it lacked “sufficient jurisdictional authority to interpret specific conditions and rights of a 

private road easement contained within a District Court Decree.”  Nevertheless, the Division 

recommended that the Board approve the application, stating “This recommendation is based on 

the Division’s determination that the Application satisfied the requirements of Section 34-32.5-

115(4) of the Colorado Land Reclamation Act for the Extraction of Construction Materials, 34-

32.5-101 et seq., C.R.S.”
2
     

                                                           
1
 See http://drmsweblink.state.co.us/drmsweblink/0/doc/1143609/Page1.aspx?searchid=d4ed7dbb-4741-41f7-91b3-

55bd33638199. 

2
 See Recommendation to Approve a 112c Permit Application with Objections dated September 29, 2016. 
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On October 20, 2016, the Division modified its prior recommendation and stated, “[t]he 

Division has not received the source of the Applicant’s legal right to utilize Little Turkey Creek 

Road as proposed in the Application, i.e., initiate a mining operation on the affected land, 

specifically Little Turkey Creek Road.”  Further, the Division requested that the Board 

conditionally approve the Application pending (1) an order from the District Court concerning 

the Applicant’s legal right to use the easement or an agreement with the easement owners 

concerning use of Little Turkey Creek Road, or (2) a modified Application that does not require 

use of the easement. 

 Prior to the hearing, and in addition to the Objection filed with the Division on behalf of 

Ms. Kimble on April 18, 2016, the undersigned filed numerous motions, along with evidentiary 

and legal support for her position that the Applicant failed to prove it has the legal right to use, 

obstruct, and realign Little Turkey Creek Road.  Nothing new was presented at the hearing in this 

regard. 

The Board agreed with the Division and determined that the Applicant failed to show it 

has the legal right of entry to initiate a mining operation on Little Turkey Creek Road. 

B. Applicant Failed to Prove its Legal Right to Use, Obstruct, or Realign Little Turkey 

Creek Road. 

The following are undisputed facts relevant to Applicant’s legal right of entry:  First, 

Little Turkey Creek Road is the sole means of access to property owned by Ms. Kimble and 

others pursuant to an easement confirmed by a 1968 El Paso County District Court Decree (the 

“Decree”).  Second, Ms. Kimble and other property owners in the Eagles Nest subdivision are 

dominant estate owners of the private easement on Little Turkey Creek Road; the owner of the 

Hitch Rack Ranch property is the servient estate owner.  Third, the Applicant’s proposed 

operations involved the use, realignment, and obstruction of Little Turkey Creek Road for the 

life of the mine. 

During the course of proceedings in this matter, the undersigned presented evidence and 

legal argument concerning the following points:   

1. The Applicant bears the burden of proof regarding its legal right of entry, not the 

affected owners. 

2. The consent of the servient owner does not satisfy the requirements of Rule 6.4.14.  

Little Turkey Creek Road is a private road that is a non-exclusive easement, meaning 

that the holders of the easement (the “dominant estate” holders such as Ms. Kimble) 

and the owner of the land burdened by the easement (the “servient estate” holder, 

Hitch Rack Ranch) both “have rights to use the property.” City of Aurora v. ACJ 

P'ship, 209 P.3d 1076, 1086 (Colo. 2009); Lazy Dog Ranch v. Telluray Ranch Corp., 

965 P.2d 1229, 1238 (Colo.1998).  The servient owner’s rights to use the burdened 

land are limited, however, by the nature and extent of the dominant estate holder’s 

rights.  City of Aurora, 209 P.3d at 1086; Bijou Irrigation Dist. v. Empire Club, 804 
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P.2d 175, 183 (Colo.1991).  The Applicant’s use must be consistent with the rights of 

the dominant easement estate.  City of Aurora, 209 P.3d at 1086; Bijou Irrigation 

Dist., 804 P.2d at 183; Lazy Dog Ranch, 965 P.2d at 1238. 

3. The Decree does not permit the obstructions, closures, or realignments described in 

the application and, therefore, the Applicant has no legal right to conduct the 

operations on Little Turkey Creek Road.  See C.R.S. § 34-32.5-116(4)(c-d).  In 

particular, the Applicant’s closure and realignment of Little Turkey Creek Road in the 

manner described in its application are impermissible expansions of the servient 

estate owner’s rights.
3
   

4. The Applicant must use, realign, and obstruct Little Turkey Creek Road in connection 

with its mining operations.  The reasonableness of the Applicant’s use and 

interference with the easement is not the appropriate analysis when determining 

whether a legal right to use the road exists.  Moreover, the reasonableness standard 

does not even apply in this case, where the terms and location of the easement are 

specified by the 1968 El Paso County District Court Decree (attached to the April 18
th

 

Objection letter at Exhibit 1); in fact, whether the obstruction is temporary or 

permanently is inapposite.   

Without any explanation for its untimely production, the Applicant submitted a 1909 

mining patent four days prior to the formal hearing which it claimed provided a legal right to use 

Little Turkey Creek Road.  The patent only describes a right to access certain property; it does 

not provide a legal right to use, let alone obstruct, Little Turkey Creek Road, and does not 

supersede the Decree establishing a specific easement.  The simple fact that the servient estate 

holder may use the easement, as shown in the 1909 patent, does not mean such use may conflict 

with the dominant estate holder’s rights in the manner proposed by the Applicant.   

Now, in its Petition, the Applicant again submits new documentation that allegedly 

proves its legal right of entry.  The lease between Applicant and the State of Colorado, submitted 

as Exhibit 1 to the Petition, was purportedly entered into as of April 14, 2016, however, it was 

not executed until sometime around June 16, 2016.  Once again, the Applicant offers no 

explanation as to why this document was not provided in its Application or at the hearing, as it is 

not “new” and was certainly “known at the time of the hearing.”  Its consideration is not required 

by Rule 2.9.1(2).   

Nevertheless, the lease specifically states it is “subject to… the rights of surface lessees 

and surface owners,” which includes Ms. Kimble.  The lease does not provide a legal right to 

use, obstruct, or realign Little Turkey Creek Road in the manner proscribed by the Application 

                                                           
3
 The Decree grants an easement for ingress and egress from Eagles Nest to Highway 115 and specifically describes 

the only permitted obstructions as (1) gates at three very specific locations on the easement, which may be locked 

only consent of the dominant estate owners, and (2) cattle guards, so long as they do not obstruct passage or travel 

on the road.  The Decree does not permit realignment of the road.  Moreover, the Decree states, “The easement 

herein established does not authorize any user thereof to deviate or depart from the right of way therof onto the 

adjoining real property.”   
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and certainly does not supersede the 1968 Decree.  In fact, none of the documents submitted by 

the Applicant at any point in this process proves this right.  The Division and the Board were in 

agreement on this point and there simply is no reason to reconsider this finding.  

C. Little Turkey Creek Road is Part of the Affected Land. 

Also for the first time, the Applicant argues that Little Turkey Creek Road is not part of 

the “affected land” under Colorado law and, therefore, it need not prove it has a legal right to 

use, obstruct, or realign that road.  The Division made this determination, yet the Applicant did 

not oppose or seek reconsideration until now.    

Little Turkey Creek Road is within the statutory area defined as “affected land” where 

mining operations are proposed, and the owners of the easement will be affected by the proposed 

operations.  See C.R.S. § 34-32.5-112.  The application and hearing testimony made clear that 

Little Turkey Creek Road is not an “off-site” road, as Applicant now contends – it runs directly 

through the mining operations and Applicant has admitted it will use, obstruct, and realign the 

road.  The engineering analysis submitted by Applicant’s engineers discusses these aspects of the 

operation in detail and Applicant cannot seriously contend anything to the contrary.    

D. Consideration of a Compromise is Not Reconsideration of the Application 

Finally, the Applicant urges some sort of compromise in an effort to obtain a conditional 

approval of its application pending a determination of Applicant’s legal right of entry by an El 

Paso County District Court.  It is not possible to carve out from the application the mining 

operation’s impact on Little Turkey Creek Road.  The Division and Board have spent many 

hours reviewing and considering the application submitted last year and the Board’s final 

determination is based upon that application.  The Applicant’s proposal requires a new 

application, with a new mining schedule and blasting plan which no one has had an opportunity 

to review or consider.   

Moreover, this new proposal is not appropriately posited in terms of a request to 

“reconsider” the matter and, should the Board be inclined to consider this option, Ms. Kimble 

requests an opportunity to present oral argument on the matter pursuant to Rule 2.9.3.   

CONCLUSION 

 

It is undisputed that the Applicant will use, obstruct, and realign Turkey Creek Road; yet 

it has not proven the right to do so.  In fact, the Decree does not allow for such uses. The Board’s 

findings in this regard are supported both by the Division’s findings, the formal hearing record, 

and the repeated arguments submitted throughout this proceeding.        

For these reasons, and pursuant to C.R.S. § 34-32.5-116(4), the Board’s determination 

was appropriate and should be upheld.  The Applicant’s Petition should be denied.  
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DATED this 31
st
 day of January, 2017.  

 

         Respectfully submitted,  

 

 ALDERMAN BERNSTEIN LLC 
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ISSUE FOR REVIEW 

The Mined Land Reclamation Board (“Board”) properly denied the 

application for a reclamation permit filed by Transit Mix Concrete Co. 

(“Transit Mix”) based on substantial evidence in the record, in 

compliance with all statutory provisions and rules, and in proper 

exercise of the Board’s discretion. 

STATEMENT OF THE CASE 

Transit Mix filed an application for a reclamation permit under 

section 112 of the Colorado Mined Land Reclamation Act for the 

Extraction of Construction Materials, Article 32.5 of Title 34, C.R.S. 

(“Act”).  In its application, Transit Mix proposed to mine and process 

granite, and transport material off-site.  Following two full days of a 

hearing in Colorado Springs in which the Board received evidence and 

testimony on a number of issues concerning the proposed project, the 

Board denied Transit Mix’s application based on all of the evidence 

submitted and clearly articulated the bases for its denial.  The Board’s 

order is consistent with law, amply supported by evidence in the record, 
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and bolstered by factual findings.  Accordingly, the Court should affirm 

the Board’s order. 

I. Parties 

A. Mined Land Reclamation Board 

The Board is a seven-member citizen board responsible for 

enforcing the Act.  C.R.S. § 34-32-105 (2016).  The Act sets forth 

performance standards to be followed during and after mining 

operations to minimize, as much as practicable, the disruption from the 

operations and to provide for the establishment of plant cover, 

stabilization of soil, protection of water resources, or other measures 

appropriate for the subsequent beneficial use of the affected surface 

land.  C.R.S. § 34-32-103(13) (2016).  Further, the Board has 

promulgated rules to assist in enforcing the Act; the rules relevant to 

this matter are the Mineral Rules and Regulations of the Colorado 

Mined Land Reclamation Board for the Extraction of Construction 

Materials, 2 C.C.R. 407-4 (“Rules”). 

The Board is charged with: reviewing mining and land 

reclamation issues in Colorado; developing standards for land 
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reclamation plans; conserving the state’s natural resources; aiding in 

the protection of wildlife and aquatic resources; and protecting and 

promoting the health, safety, and welfare of the people of Colorado.  

C.R.S. §§ 34-32-102(1) -106 (2016).  The General Assembly has vested 

the Board with “jurisdiction and authority over all persons and 

property” necessary to enforce the Act.  C.R.S. § 34-32-105(4) (2016).  

The Board has broad discretion in mining and reclamation matters.  

B. Division of Reclamation, Mining and Safety 

The Division of Reclamation, Mining and Safety (“Division”) is an 

administrative agency within the Department of Natural Resources.  

Like the Board, the Division has full power to carry out and administer 

the provisions of the Act.  C.R.S. § 34-32-104 (2016).  The Division 

assists the Board in carrying out the Board’s statutory responsibilities.  

C.R.S. § 34-32-107(2) (2016).  To accomplish its duties and 

responsibilities under the Act, the Division employs a wide range of 

experts in such fields as engineering, geochemistry, geology, hydrology, 

and wildlife.  The Division, as delegated by the Board, is authorized to 
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review permit applications for compliance with the Act.  In the 

proceeding at issue, the Division was staff to the Board. 

II. Nature of the Case 

Transit Mix filed an application for a reclamation permit with the 

Division for a granite mining and on-site processing operation in El 

Paso County (“Application”).  R. pt. 216, at 8204.1  The Division received 

more than 100 letters of objection to Transit Mix’s Application.  On 

September 29, 2016, the Division recommended to the Board that the 

Application be approved.  At the conclusion of a two-day evidentiary 

hearing in October 2016 and after considerable deliberation, the Board 

denied the Application.  In this proceeding, Transit Mix seeks judicial 

review of the written Board order effective December 22, 2016, denying 

the Application (“Order”). 

III. Course of Proceedings and Statement of Facts 

On March 8, 2016, Transit Mix filed an Application seeking a 112c 

reclamation permit under section 34-32.5-112, C.R.S. for a site known 

                                                           
1 The administrative record comprises 9,201 Bates-stamped pages including a 
hearing transcript, divided into 237 parts.  Citations to the record herein are 
indicated by “R: pt. [part number(s)], at [page number(s)].” 
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as the Hitch Rack Ranch Quarry (“Hitch Rack”) in El Paso County.  The 

Division deemed the Application “complex” and extended the decision 

deadline for the Division’s recommendation to August 5, 2016. 

During the public comment period, which is required under Rule 

1.7.1, the Division received 108 comment and objection letters.  On June 

14, 2016, the Division required Transit Mix to provide notice of the 

Application to the property owners in the Eagles Nest and Bauer Ranch 

subdivisions as possible interested parties.  During this second public 

comment period, the Division received nine additional objection letters.  

The Division generated six adequacy letters, letters that specify areas in 

which the Application may have failed to comply with the Act or Rules.  

On September 29, 2016, the Division recommended the Board approve 

the Application and issued its rationale for that recommendation. 

The Board and Division conducted a prehearing conference in 

Colorado Springs on October 5, 2016.  The prehearing conference officer 

issued a draft prehearing order that, among other things, identified five 

broad categories of issues for the parties to present to the Board for 

consideration.  At the hearing, the Board considered the draft 
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prehearing order and invited the parties to propose amendments or 

adjustments.  No party, including Transit Mix, objected to the draft 

prehearing order.  Accordingly, the Board adopted the draft prehearing 

order as the final prehearing order. 

The Application described a proposed granite mining and on-site 

processing operation.  Transit Mix’s proposed operation would have 

been the fourth quarry in the relatively small area in the foothills west 

of Colorado Highway 115 near Colorado Springs.  The Application 

described the proposed operation to constitute three large excavation 

areas on 392.75 acres.  The proposed operation would have advanced 

through six mining phases with concurrent reclamation.  The Division 

calculated the financial warranty for the proposed operation through 

three phases to be $3,857,842.2 

The proposed permit boundary would have included part of Little 

Turkey Creek Road, a private dirt road and the sole means of access for 

residents of the Eagles Nest subdivision.  The proposed mining plan 

called for construction of an access road for the mining operation, which 
                                                           
2 The purpose of the financial warranty is to guarantee the proper reclamation of the 
site in the event Transit Mix is unable or unwilling to fulfill its obligations to do so. 
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would cross Little Turkey Creek Road, Little Turkey Creek, and 

Deadman Creek.  R. pt. 122, at 5384.  As part of its proposal, Transit 

Mix planned to realign a large section of Little Turkey Creek Road, 

install road crossings, and close the road up to three times weekly for 

thirty minutes during blasting operations.  R. pt. 166, at 6290-91; pt. 

237 at 8730, l. 19-25. 

The Application addressed several environmental impacts.  Of 

particular importance at the hearing were the potential impacts on the 

hydrologic balance and wildlife.  The Application encompassed within 

the permit boundary segments of Little Turkey Creek and Deadman 

Creek, as well as private residential wells.  The Application planned 

various measures intended to minimize the project’s impact on the 

hydrologic balance of the area.  The parties presented voluminous 

evidence at the hearing on the hydrologic balance issue. 

The proposed operation had the potential to impact wildlife in and 

near the site.  Many species, including the Mexican Spotted Owl, 

turkey, elk, and deer, inhabit or migrate through the area.  The Board 
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received voluminous testimony and evidence of the proposed operation’s 

impact on wildlife and its habitat. 

At the hearing in October 2016, the Division, Transit Mix, and 

many of the parties objecting to the Application (“objectors”) fully 

participated, presenting testimony and offering documents into the 

record.  The Board received testimony and considered evidence on the 

five categories of issues contained within the final prehearing order.  At 

the conclusion of the second and final day of hearing, the Board 

deliberated, weighing the evidence on the issues and determined that, 

based on the substantial evidence in the record, the Application should 

be denied.  Effective December 22, 2016, the Board issued a written 

order denying the Application (“Order”).  R. pt. 79, at 4401, ¶¶ 41.  The 

particular matter before the Court is Transit Mix’s request for judicial 

review of the Order. 

SUMMARY OF THE ARGUMENT 

The Board’s Order denying the Application was based on a full 

consideration of the evidence and testimony presented at the October 

26-27, 2016 hearing.  The Board found that the Application failed to:  
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(a) demonstrate to the Board’s satisfaction that the proposed operation 

would minimize the impact on the prevailing hydrologic balance, 

including the quality and quantity of groundwater systems in the area; 

(b) adequately take into account, to the Board’s satisfaction, the safety 

and protection of wildlife at the site; and (c) show that Transit Mix had 

a legal right to enter the proposed site and initiate a mining operation 

and, therefore, the Application was incomplete.  R. pt. 79, at 4409, 

¶¶ 41, 43; 4410, ¶¶ 44, 46; 4411, ¶¶ 51, 52. 

Transit Mix argues, in various forms, that the Board denied the 

Application without factual findings and despite evidence that the 

company sustained its burden of proving that the Application met the 

minimum requirements of the Act and Rules.  A review of the record 

and the Order will manifest that Transit Mix’s arguments are incorrect.  

The Board denied the Application in proper exercise of its discretion 

and based on substantial evidence in the record.  Accordingly, the Court 

must uphold and affirm the Board’s December 22, 2016 Order in 

accordance with section 24-4-106(7), C.R.S. 

Exhibit 8



 

10 

ARGUMENT 

I. The Order was based upon substantial evidence supported 
by the record. 

A. Standard of Review 

The Board disagrees with Transit Mix’s statement of the standard 

of review to the extent that it is unduly limited.  The Board agrees that 

the Colorado Administrative Procedure Act, Article 4 of Title 24, C.R.S. 

(“APA”) sets forth the standard of review of agency action.  Under that 

standard, a court must affirm agency action unless it is: arbitrary or 

capricious; a denial of statutory right; unconstitutional; in excess of 

statutory authority; not in accord with the APA; an abuse or clearly 

unwarranted exercise of discretion, based upon findings of fact that are 

clearly erroneous; unsupported by substantial evidence when the record 

is considered as a whole; or otherwise contrary to law.  C.R.S. § 24-4-

106(7), (11)(e) (2016). 

Under the APA, the Court must examine the record in the light 

most favorable to the agency decision.  See C.R.S. § 24-4-106(7) (2016); 

Lawley v. Dep’t of Higher Educ., 36 P.3d 1239, 1252 (Colo. 2001) (“In 

reviewing an administrative board’s decision, we have emphasized two 
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key principles: (1) that all reasonable doubts as to the correctness of the 

administrative body’s ruling must be resolved in its favor; and (2) that, 

unless an abuse of discretion is shown, the administrative 

determination will not be disturbed.”). 

Administrative agency decisions are presumptively valid.  See, 

e.g., Colo. Div. of Ins. v. Auto-Owner’s Ins. Co., 219 P.3d 371 (Colo. App. 

2009), Life Investors Ins. Co. of Am. v. Smith, 833 P.2d 864 (Colo. App. 

1992).  The party challenging an agency’s action bears the burden of 

overcoming the presumption that the agency’s acts were proper.  See, 

e.g., Lieb v. Trimble, 183 P.3d 702 (Colo. App. 2008). 

The Board, as trier of fact at hearing, must weigh the evidence 

presented, resolve any conflicts, and make credibility determinations.  

Colo. State Bd. of Nursing v. Lang, 842 P.2d 1383 (Colo. App. 1992).  A 

reviewing court may not reweigh evidence received by an agency, but 

must defer to the agency’s findings and determinations that are 

supported by competent evidence.  A reviewing court is not permitted to 

substitute its own judgment for that of an agency or modify or set aside 

an agency decision, even if inferences to be drawn from the evidence are 
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conflicting.  See, e.g., Microsemi Corp. of Colo. v. Broomfield Cnty. Bd. of 

Equalization, 200 P.3d 1123 (Colo. App. 2008); Stevinson Imports, Inc. 

v. City & Cnty. of Denver, 143 P.3d 1099 (Colo. App. 2006); Metro 

Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). 

A reviewing court may not set aside an administrative agency’s 

decision unless it is contrary to law or lacks substantial or competent 

evidence3 in the record as a whole supporting the agency decision.  See 

Rigmaiden v. Colo. Dept. of Health Care Policy & Fin., 155 P.3d 498 

(Colo. App. 2006); United Fin. Credit v. Colo. Collection Agency Bd., 892 

P.2d 446, 448 (Colo. App. 1995) (“In order for a court to set aside an 

agency decision, it must find no competent evidence in the record as a 

whole which supports the agency’s determination.”).  “Substantial 

evidence is probative evidence that would warrant a reasonable belief in 

the existence of facts supporting a particular finding, without regard to 

                                                           
3 In reviewing administrative action, “substantial evidence is the same as competent 
evidence.”  United Fin. Credit, 892 P.2d at 448; see also Colo. Mun. League v. Mountain 
States Tel. & Tel. Co., 759 P.2d 40 (Colo. 1988).  “No competent evidence” means that 
the agency decision “is so devoid of evidentiary support that it can only be explained as 
an arbitrary and capricious exercise of authority.”  Widder v. Durango Sch. Dist. No. 9-
R, 85 P.3d 518, 527 (Colo. 2004). 
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the existence of contradictory testimony.”  Ward v. Dep’t of Natural 

Res., 216 P.3d 84, 94.(Colo. App. 2008). 

Agency findings need not be express; rather, agency findings may 

be inferred from the facts.  Colorado Office of Consumer Counsel v. 

Publ. Utilities Comm’n, 786 P.2d 1086 (Colo. 1990) (holding that, upon 

review of the record as a whole, the absence of specific findings did not 

warrant reversal); Board of Assessment Appeals of State of Colo. v. Colo. 

Arlberg Club, 762 P.2d 146 (Colo. 1988).  An agency’s findings need not 

be explicit, but must only generally “apprise the parties and the 

reviewing court of the basis for its decision.”  Moya v. Colo. Ltd. Gaming 

Control Comm’n, 870 P.2d 620, 624 (Colo. App. 1994).  Provided that 

the record contains evidence supporting the agency decision, express 

findings on every point are not required.  Burns v. Bd. of Assessment 

Appeals of State of Colo., 820 P.2d 1175, 1177 (Colo. App. 1991). 

B. Legal Analysis 

An applicant for a 112 reclamation permit must submit detailed 

information about the proposed operation, including such things as how 

the applicant intends to conduct the mining operation and a plan for 

Exhibit 8



 

14 

reclaiming the land following the conclusion of mining activity.  C.R.S. 

§ 34-32.5-112 (2016).  In the event the Division receives even one 

objection to a permit application, the Division issues a recommendation 

to the Board as to whether the application should be approved or 

denied, and schedules the application for a hearing by the Board.  At 

such hearing, the Board is charged with determining whether the 

application complies with the Act.  C.R.S. § 34-32.5-115(4) (2016). 

The Board is empowered to deny a permit application on any one 

of seven grounds, including, as relevant to this matter, that an 

application is incomplete; that “any part of the proposed mining 

operation, the reclamation program, or the proposed future use is 

contrary” to the Act or Rules; and the proposed reclamation plan fails to 

“conform to the requirements of section 34-32.5-116,” which sets forth 

mining operator duties and what must be addressed in a reclamation 

plan.  C.R.S. § 34-32.5-116(4)(a), (c), (g) (2016).  The Board denied the 

Application on three separate and distinct bases, any one of which 

independently is sufficient for denial. 
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The record contains substantial evidence to support the Board’s 

denial of the Application.  Throughout the hearing, the Board received 

facts and information showing that Transit Mix: 

(a) failed to satisfy the Board that the reclamation plan for 
the proposed operation would minimize the impact on the 
prevailing hydrologic balance and groundwater systems in the 
area, as required by section 34-32.5-116(4)(h), C.R.S.; and 

(b) failed to comply with Rule 3.1.8 by not adequately 
taking into account, to the Board’s satisfaction, the safety and 
protection of wildlife at the site; and 

(c) failed to demonstrate that it had obtained, or was not 
required to obtain, a legal right to enter from all property 
owners, specifically the owners of the dominant easement for 
Little Turkey Creek Road, and that without such information, 
the Application was incomplete. 

Substantial evidence in the record supports the Board’s findings, 

conclusions, and its order denying the Application.  Therefore, the Court 

should uphold the Order. 

1. The Applicant’s reclamation plan did not 
demonstrate that the proposed operation would 
minimize the impact on the prevailing 
hydrologic balance and groundwater. 

In considering whether to grant a reclamation permit, the Board 

evaluates a number of statutory factors, including whether the proposed 

reclamation plan complies with the requirements of the Act.  C.R.S. § 34-
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32.5-115(4)(g) (2016).  Reclamation plans must comply with numerous 

requirements.  As relevant here, every reclamation plan must show that: 

[d]isturbances to the prevailing hydrologic balance of the 
affected land and of the surrounding area and to the quality 
and quantity of water in surface and groundwater systems, 
both during and after the mining operation and during 
reclamation, shall be minimized.  Nothing in this paragraph 
(h) shall be construed to allow the operator to avoid 
compliance with other statutory provisions governing well 
permits and augmentation requirements and replacement 
plans when applicable. 

C.R.S. § 34-32.5-116(4)(h) (2016).   

Failure to show that disturbances to the hydrologic balance, 

surface water, and groundwater will be minimized at the affected land 

and of the surrounding area – during both the mining and reclamation 

stages of an operation – constitute grounds for denying a permit 

application.  Transit Mix’s Application failed to meet its statutory 

burden that the proposed operation would minimize disturbances to the 

hydrologic balance and groundwater of the affected land and of the 

surrounding area. 

The record contains substantial evidence to support the Board’s 

finding that Transit Mix failed to carry its burden of showing that its 
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proposed operation would minimize disturbances to the hydrologic 

balance, surface water, and groundwater.  The Board received 

evidence and testimony from all parties concerning water issues at the 

site and in the surrounding area.  Transit Mix had the burden to prove 

statutory compliance of the Application;4 the company simply failed to 

persuade the Board that its proposal would adequately protect water 

resources. 

As discussed, the proposed mine site encompassed two drainages:  

Turkey Creek and Deadman’s Creek.  In addition, three aquifers exist 

at or near the proposed site – a fractured rock aquifer, an aquifer 

perched on shallow hard rocks, and sedimentary rock aquifers.  R. pt. 

237, at 8782.  A witness for Transit Mix testified that, while they do not 

expect the operation to create issues with surface water and 

groundwater, problems could arise and, if so, Transit Mix would “fix[] 

the problem.”  R. pt. 237, at 8792.  Transit Mix’s other witness on the 

issue of impacts on area water resources testified that while Transit 

Mix did not expect its operation to encounter groundwater, the company 
                                                           
4 C.R.S. § 24-4-105(7); Rules 1.4.1(10) and 2.8.1, 2 C.C.R. 407-4; R. pt. 79, at 4408, 
¶¶ 37-39. 
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would monitor groundwater and surface water and, if an impact were 

discovered, Transit Mix would “install cisterns [and] haul water.”  R. pt. 

237, at 8806. 

In contrast to Transit Mix’s position, the objectors to the 

Application showed that, under the operator’s plan, impacts to water 

resources would not be minimized, that the impact on groundwater is 

difficult or impossible to predict, and that the proposed operation could 

irreparably damage already scarce water pathways. 

One witness for the objectors, exploration hydrologist Jerry Moore, 

described the hydrologic system in the area of the proposed operation as 

“fragile,” one in which the water supply is so limited that “it won’t take 

much of an interruption or interception of your groundwater to cause 

tremendous problems.”  R. pt. 237, at 8815, ll. 2-8.  The Board heard 

expert testimony that the fractured granite identified by Transit Mix is, 

“the primary[] conduit” of that limited groundwater down Turkey Creek 

Canyon, groundwater essential to recharging the aquifers below.  R. pt. 

237, at 8818 and 8819, l. 19.  Testimony described the granite that 

Transit Mix proposed to remove as a “392-acre section of [the area’s] 
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hydrologic flow system,” the removal of which would interrupt 

groundwater flow.  R. pt. 237, at 8821, ll. 24-25, and 8822. 

The Board reviewed evidence suggesting that Transit Mix’s 

modeling of the granite aquifer was inaccurate.  Charles Norris, a 

professional geologist, testified for the objectors, describing Transit 

Mix’s modeling as “the equivalent of a sandbox.”  R. pt. 237, at 8819, ll. 

21-22.  Mr. Norris described the rock fractures that conduct water 

downgrade instead as: 

a lot more like the plumbing in your house than they are a 
pile of sand.  They’re discrete, highly conductive ways where 
water moves, and if someone comes into your house and 
takes a foot of pipe out of your plumbing from where your 
water comes into your bathroom and permanently removes 
that length of pipe, it doesn’t make any difference that the 
rest of the plumbing is in good shape.  You can’t get any 
water across the gap, and that’s what the people in the 
sedimentary basin area are facing, is the disruption of the 
piping that gives them what little water they have. 

R. pt. 237, at 8921, ll. 9-20.  Mr. Norris opined that removal of the 

granite (i.e., the water pipe) proposed to be mined by Transit Mix 

“permanently destroys the fractured granite groundwater passageways 

through that block of earth from east to west and is creating a perpetual 
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impairment to any restoration or healing of that system.”  R. pt. 237, at 

8921, ll. 4-8. 

The Board considered evidence that it is virtually impossible to 

accurately predict the impact of removing a fractured granite aquifer 

because of the difficulty in accurately modeling the fractured system:  

“we cannot deterministically predict the specific impacts at a specific 

point in a fractured granite aquifer.  You can never build the certainty of 

that fracture system enough to know that.”  R. pt. 237, at 8928, ll. 8-12. 

In addition to the substantial evidence concerning the 

importance of the granite aquifer, the Board received evidence 

indicating that Transit Mix failed to adequately evaluate all the water 

resources and, therefore, was not in a position to minimize 

disturbances to the hydrologic balance.  As one example, the firm that 

Transit Mix retained to evaluate and respond to technical questions 

concerning water issues stated in a memorandum that “the ground 

water in the Deadman’s Creek drainage has not been specifically 

investigated.”  R. pt. 131, at 5954. 
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The Board’s Order contains ample and detailed factual findings to 

support its determination concerning the mining operation’s impacts to 

water resources in the area.  R. pt. 79, at 4405-06, ¶¶ 23-28.  Further, 

the Order made specific legal conclusions on this issue.  R. pt. 79, at 

4410, ¶¶ 44-48.  In short, the administrative record thoroughly supports 

the Board’s decision, and the Order meticulously addressed Transit 

Mix’s failure to demonstrate that its proposed operation would 

minimize disturbances to the hydrologic balance. 

2. The Application’s mining and reclamation plans 
failed to adequately take into account the safety 
and protection of wildlife and wildlife habitat. 

Mining and reclamation plans in an application must comply with 

the Rules pursuant to section 34-32.5-115(4)(c), C.R.S.  Rule 3.1.8 

requires every operation to have mining and reclamation plans that: 

take into account the safety and protection of wildlife on the 
mine site, at processing sites, and along all access roads to 
the mine site with special attention given to critical periods 
in the life cycle of those species which require special 
consideration (e.g., elk calving, migration routes, peregrine 
falcon nesting, grouse strutting grounds). 

Rule 3.1.8(1), 2 C.C.R. 407-4.   
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In conjunction, Rule 6.4.8 details the information that a 112 

reclamation permit application like the Application at issue here must 

contain.  Information that must be submitted in the application includes: 

(1) a description of the game and non-game resources on and 
in the vicinity of the application area, including: 

(a) a description of the significant wildlife resources on the 
affected land; 

(b) seasonal use of the area; 

(c) the presence and estimated population of threatened or 
endangered species from either federal or state lists; and 

(d) a description of the general effect during and after the 
proposed operation on the existing wildlife of the area, 
including but not limited to temporary and permanent loss 
of food and habitat, interference with migratory routes, and 
the general effect on the wildlife from increased human 
activity, including noise. 

Rule 6.4.8, 2 C.C.R. 407-4.   

Reading the two rules in harmony leads to the conclusion that, in 

order to take the safety and protection of wildlife into account, an 

application must adequately detail all the wildlife in and around the site. 

Substantial evidence in the record, taken as a whole, supports the 

Board’s finding that Transit Mix failed to adequately take into account 
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the safety and protection of wildlife.  A witness for Transit Mix, Steve 

Boyle of BIO-Logic, Inc., testified that, following an evaluation of the 

site, he found no Mexican Spotted Owls, no nesting raptors, and no 

endangered foliage species.  R. pt. 237, at 8928, ll. 8-12.  Mr. Boyle’s 

testimony focused largely on the Mexican Spotted Owl (a threatened 

species), and its nesting habitat and foraging habitat requirements.  R. 

pt. 237, at 8928, ll. 8-12.  Mr. Boyle stated that the proposed mine site 

was, except for one area, generally poor nesting habitat for the bird.  R. 

pt. 237, at 8928, ll. 8-12. 

The Board received evidence and testimony showing that Transit 

Mix’s evaluation of species in the area of the mine site was inadequate, 

and that its conclusions were incorrect about the area’s suitability for 

Mexican Spotted Owl.  The Director of Science for the Nature 

Conservancy, Dr. John Sanderson, testified at length on the area’s 

wildlife resources, which demonstrated the inadequacy of Transit Mix’s 

biological evaluation. 

The Board considered evidence that several species use Hitch 

Rack Ranch specifically for habitat and migration, including elk, mule 

Exhibit 8



 

24 

deer, and wild turkey.  R. pt. 65, 3738-39; pt. 237, at 8928, ll. 8-12.  In 

addition, three nearby wildlife areas – including the Beaver Creek 

Wilderness Study Area, the Aiken Canyon Preserve, and the Aiken 

Canyon Conservation Area – include habitat for black bear, mountain 

lions, bobcats, foxes, badgers, tuft-eared pine squirrels, and over a 

hundred bird species.  R. pt. 237, at 9069, ll. 7-10.  Among the species 

that inhabit the proposed mining site, turkeys would have been severely 

impacted:  the species requires special areas for reproduction; the 

proposed access road bisected turkey nesting areas.  R. pt. 237, at 9069, 

l. 24 – 9070, l. 9.  Transit Mix presented no information about how it 

proposed to protect these species, their habitats, and their migratory 

routes in and through the site.  Further, the Application’s reclamation 

plan identified only 22 plant species, in contrast to the approximately 

600 plant species found on-site.  R. pt. 237, at 9069, ll. 11-21.   

The record the Board considered shows that the essential focus of 

Transit Mix’s biological evaluation, the Mexican Spotted Owl, was 

likewise shortsighted.  In fact, Transit Mix’s study actually was 

evidence that the area should be protection for the benefit of that 
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species.  Hitch Rack Ranch is an important habitat for the Mexican 

Spotted Owl.  R. pt. 66, at 3744.  Further, as Transit Mix’s Mexican 

Spotted Owl Assessment demonstrated, the proposed mining site would 

have been entirely located in one of only three Mexican Spotted Owl 

“Critical Habitats” west of Castle Rock, Colorado Springs, and Pueblo.  

R. pt. 66, at 3745; pt. 237, at 8928, ll. 8-12.  As Dr. Sanderson testified, 

“critical habitat” may include “areas that are not currently occupied by 

the species but will be needed for its recovery.”  R. pt. 237, at 8928, ll. 8-

12.  Contrary to showing that Hitch Rack Ranch is unsuitable for 

Mexican Spotted Owl, BIO-Logic, Inc.’s assessment (in Figure 4) 

acknowledged that the proposed mining site included “fair” habitat.  R. 

pt. 66, at 3746; pt. 237, at 8928, ll. 8-12. 

The Board heard testimony that even areas that currently are less 

than suitable for the Mexican Spotted Owl must be protected.  The 

Mexican Spotted Owl requires old growth forest (junipers, pine) for 

habitat.  Dr. Sanderson called attention to the fact that old growth 

forests are not created overnight, that trees must be allowed to grow, 

and that removing them and replanting delays the creation of prime 
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habitat.  The trees on Hitch Rack Ranch are estimated to be about 100 

years old; leaving them to continue to grow will create “great habitat” 

for the Mexican Spotted Owl within 50 years.  R. pt. 237, at 9073, ll. 15-

20.  Destroying the trees, even if they are replanted during reclamation, 

would “set [the] trees back a century.”  R. pt. 237, at 9073, l. 23. 

The Board based its determination concerning whether Transit 

Mix’s proposed operation would adequately protect wildlife and habitat 

on abundant findings, and made specific and reasonable conclusions.  R. 

pt. 79, at 4406, ¶ 29 to 4408, ¶ 35; 4410, ¶ 49 to 4411, ¶ 53.  The Board, 

intent on carrying out its statutory mandate, carefully weighed all of 

the evidence in its effort to reach a rational conclusion, as evidenced by 

the Board members’ extensive questions of the witnesses for Transit 

Mix and the objectors.  R. pt. 237, at 9048-54; 9075-78.  The 

administrative record supports the Board’s findings.  The Board 

considered the record as a whole and reasonably exercised its 

discretion, finding that Transit Mix failed to demonstrate that its 

mining and reclamation plans adequately took into account the 

protection of wildlife and its habitat. 
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3. The Application failed to demonstrate that 
Transit Mix had a legal right to enter and 
operate a mining operation; accordingly, the 
Application was incomplete. 

An application for a reclamation permit must include “[t]he source 

of the applicant’s legal right to enter and initiate a mining operation on 

the affected land.”  C.R.S. § 34-32.5-112(1)(c)(IV) (2016).  Transit Mix 

failed to show that it had obtained, or was not required to obtain, the 

right from the owners of the easement for Little Turkey Creek Road to 

enter the affected land, land which included the road.  Absent a 

showing that Transit Mix had acquired such rights from the easement 

owners, or that acquiring such rights was not legally required, the 

Application was incomplete. 

Property owners within the Eagles Nest subdivision have a 

dominant estate interest in the Little Turkey Creek Road easement.  

Transit Mix’s proposed mining operation would have significantly 

impacted Little Turkey Creek Road (and the easement interest of the 

dominant estate holders) in three ways:  by constructing two crossings 

of Little Turkey Creek Road with an access road Transit Mix proposed 

to build; by closing Little Turkey Creek Road temporarily for blasting 
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throughout the life of the mining operation; and by permanently 

realigning approximately 400 feet of Little Turkey Creek Road. 

The Act requires an applicant to demonstrate that it has legal 

rights to both (1) enter, and (2) initiate a mining operation on the 

affected land.  C.R.S. § 34-32.5-112(1)(c)(IV) (2016).  The Board 

correctly noted that it was uncertain whether the landowner of Hitch 

Rack Ranch had legal authority to allow Transit Mix to physically 

change and restrict the use of Little Turkey Creek Road (i.e., 

unilaterally alter the easement and conduct a mining operation therein) 

without first obtaining that legal right from the dominant estate 

holders.  R. pt. 79, at 4409, ¶ 43.  The Board also accurately recognized 

that the legal issue was beyond its jurisdiction.  Id. 

Transit Mix failed to show the Board either that the company had 

authority to unilaterally impact the easement interests of the dominant 

estate holder, or that such authority was not necessary under the Act.  

R. pt. 79, at 4405, ¶ 22.  Transit Mix had the burden of proving 

compliance with the Act and submitting a complete Application.  C.R.S. 

§ 24-4-105(7); Rules 1.4.1(10) and 2.8.1, 2 C.C.R. 407-4.  Transit Mix 
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failed to sustain its burden, providing the Board with no evidence, 

testimony, or legal authority (e.g., a court decree, court order, or even 

authorities such as those cited in its Opening Brief) purporting to show 

that it had a legal right to enter and unilaterally alter or restrict the 

use of Little Turkey Creek Road, or that it was not necessary to obtain 

that right.  Transit Mix did not present any evidence on this question in 

its Application – even the Division, which thoroughly reviewed the 

Application for legal adequacy, tacitly acknowledged that the source of 

Transit Mix’s legal right to use Little Turkey Creek Road may be 

required but had not been submitted.  R. pt. 79, at 4405, ¶ 19.  Without 

evidence concerning Transit Mix’s legal right to enter and conduct a 

mining operation on the road, the Board had no alternative but to find 

the Application incomplete.  R. pt. 79, at 4409, ¶ 43.  Denial of the 

Application was appropriate under section 34-32.5-115(4), C.R.S. (2016). 

CONCLUSION 

The Board made its decision to deny the Application based on 

substantial evidence in the record and in compliance with the Act.  The 

Board’s decision was reasonable and well within its discretion.  Only 
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one basis was necessary to deny the Application; that the Board had 

had at minimum three distinct grounds evinces that the Board’s 

decision to deny the Application was warranted.  The Court should 

uphold and affirm the Board’s December 22, 2016 Findings of Fact, 

Conclusions of Law, and Order. 

Dated this 15th day of December 2017. 

Respectfully submitted, 

CYNTHIA H. COFFMAN 
Attorney General 

/s/  John J. Roberts 
JOHN J. ROBERTS, 30124* 
First Assistant Attorney General 
Nursing & Professional Boards Unit 
Business & Licensing Section 
Attorney for Mined Land Reclamation Board 
*Counsel of Record  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 15th day of December 2017, a true 
and correct copy of the foregoing DEFENDANT MINED LAND 
RECLAMATION BOARD’S ANSWER BRIEF was served on all 
parties who have consented to electronic service via Colorado Courts 
E-Filing service. 

Original duly signed and on file for review 

/s/ Janet Price     
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