TRAYLOR, BLACK & KANE, P.C. Tt o

Attorneys at Law WILLIAM M. KANE

prb@grandjunctionlaw.com

December 2, 2015

Colorado Division of Reclamation Mining & Safety
1313 Sherman St., Room # 215
Denver, CO 80203

Re:  Request to be heard re: possible application for Technical Revision or
Amendment - DRMS Permits: M?2005075, M2006018 and M1978349

Ladies/Gentlemen:

This letter is written at the suggestion of Grand Junction based DRMS employee
Stephanie Mitchell. I called and spoke with Ms. Mitchell on November 17. I advised
her that I represent Colorado Rivers Edge, LLC (“CRE") and that CRE owns two DRMS
permitted parcels of real property located east of Rifle, Colorado, north of the Colorado
River and immediately south of the Union Pacific Railroad tracks. My client’s two
parcels are identified as “Parcels 450 and 451” (please note that all references herein to
three digit “Parcel” numbers are based upon the last three digits of the Garfield County
Assessor’s Parcel numbers; the word “Parcel” will be capitalized in each such use
below).

Both of my client’s two parcels are separately permitted by DRMS. Permit
M1978349 (the “Dick Casey Concrete Pit”) covers an area which includes a portion of
Parcel 451 but primarily lies within Parcel 298. Permit M1979205 (the “Chambers Pit”)
covers an area located primarily on Parcel 45) but also extends onto Parcel 451. Both of
my client’s two properties are separately leased to Old Castle SW Group, Inc. dba
United Companies of Mesa County (“Old Castle”) for operation, production,
reclamation and permit compliance purposes. Old Castle’s offices, shops and concrete
plant are all located on Parcel 451. Old Castle’s truck scales and material stockpiles are
located on Parcel 450.

Old Castle owns three Parcels in the immediate vicinity which are permitted and
operated by Old Castle under two DRMS Permits. Parcel 298 is permitted as M1978349
(the “Dick Casey Concrete Pit”). Parcels 294 and 305 are permitted as M2005075 (the
“Glen’s Pit”).
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Old Castle also leases and operates three other DRMS permitted sand and gravel
pits in the same area. M1979075 (the “Chambers Gravel Pit”) is located on Parcel 452.
M2006018 (the “North Bank Resources Pit”) is located on Parcels 513, 514 and 515 (all of
which lie east of Parcel 294). M2000113 (the “Mamm Creek Pit”) is located south of the
Colorado River between the River and Interstate 70.

Only one commercial grade railroad crossing presently provides access across
the railroad tracks by large commercial vehicles and equipment (including but not
limited to sand and gravel haul trucks, cement and asphalt transport and haul trucks
and other large haul trucks and equipment related to the sand and gravel operations) to
the various permitted lands. That single railroad crossing has historically served and
provided access to Parcels 450, 451, 452, 298, 294 and 305; meaning DRMS Permits:
M1978349; M1979075; M1979205 and M2005075.

That railroad crossing is located on my client’s Parcel 451 which means that all of
Old Castle’s haul trucks and other commercial traffic must cross some portion of my
client’s Parcel 451 when in route to any of Old Castle’s permitted areas north of the
River. Parcel 451 is burdened by two recorded access easements which purport to
provide access to the single commercial grade railroad crossing.

A second, smaller railroad crossing located further to the east historically allows
access onto Parcels 294, 298 and 305. A separate access easement applies to that
crossing but that easement is restricted to use only by passenger cars and pick-up
trucks. I understand that a third, unimproved railroad crossing provides access to the
North Bank Resources property further to the east of Parcel 294.

My client is concerned with the negative impacts upon the current and future
uses of CRE's properties, both Parcels 450 and 451, resulting from the use of a new road
(the “new road”) constructed by Old Castle in 2014. The new road connects Parce] 294
to Parcel 513, both of which are now operated by Old Castle under separate DRMS
permits; Permits M2005075 (the “Glen's Pit”) and M2006018 (the “North Bank
Resources Pit”). Enclosed are two photos of Glen’s Pit (both are looking eastward)
showing the new road; the first depicts the road to the left of Old Castle’s asphalt plant
and the second is a close up of the road as it leaves Glen’s Pit towards the North Bank
Resources Pit.

Access by road to the North Bank Resources Pit using the commercial railroad
crossing on Parcel 451 never existed before 2014. The new road allows Old Castle
access to the North Bank Resources Pit through my client’s property (Parcel 451) for its
haul trucks and equipment. Old Castle, using the new road, has changed the nature of
the mining operations on the North Bank Resources Pit. That change impacts my
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client’s property. To better understand my client’s concerns, additional background
information is necessary.

LeFarge West, Inc. (“LeFarge”) permitted the North Bank Resources Pit in
November 2006. Old Castle became the operator of Permit M2006018 in February, 2014
when DRMS approved the transfer of the mining operation, production, reclamation
and permit compliance obligations from LeFarge to Old Castle. Old Castle leases the
permitted area (Parcels 513, 514, and 515) from North Bank Resources, LLC. Parcel 294
and Parcel 513 share a common north/south boundary which, until the new road was
constructed, was demarcated by a fence and a drain ditch.

The North Bank Resources Pit Mining Plan approved by DRMS became part of
Permit M2006018. The Mining Plan specifies that all mined construction materials shall
be transported via a conveyor system first, internally, across the North Bank Resources
properties (Parcels 513, 514 and 515) and then across Colorado River to the Mamm
Creek permitted property #M2000113. LeFarge operated the Pit using two conveyors;
the first from the east end of the permitted area to the west (the “land conveyor”) and
the second across the Colorado River (the “River conveyor”). The River conveyor has
its northern terminus on Parcel 513 and its southern terminus on the Mamm Creek
property. The land conveyor delivered materials mined and crushed at the east end of
the permitted area to the River conveyor. The River conveyor transported the mined
material across the river to the Mamm Creek properties. The material was then
trucked, as needed, via Interstate 70. None of the material mined by LeFarge in the
North Bank Resources Pit ever crossed my client’s properties until 2014.

Old Castle, after becoming the operator of the North Bank Resources Pit,
continued through a contractor (Martin Marietta) to operate the LeFarge land conveyor
system on the North Bank Resources properties until sometime in late 2014 when the
Martin Marietta contract terminated. Old Castle then took over mining and transport
operations on the North Bank Resources Pit and, as part of those operations,
constructed the new road between Parcels 294 and 513. Since then, in spite of the fact
that the River conveyor is still in place and is fully functional, Old Castle has been and
continues today to haul construction materials mined on the North Bank Resources
permitted area from Parcel 513 onto the Glen'’s Pit area and from there ultimately onto
or across CRE's Parcel 451 to the commercial railroad crossing and also Parcel 450 if the
truck scales located there are used.

Ms. Mitchell inspected the North Bank Resources Pit (M2006018) on March 11,
2015 and then authored a DRMS Inspection Report. She told me that the March 11, 2015
visit was her first time inspecting any of these respective properties. Ms. Mitchell told
me that the new road was not pointed out to her during the March 2015 inspection nor
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was its use explained to her. Her Inspection Report does not mention the new road
between the two separately permitted properties (M2005075 and M2006018). A copy of
Ms. Mitchell’s Inspection Report is enclosed for your ease of reference.

I called Ms. Mitchell to inquire about the Inspection Report and the new road. In
response to her question, I advised her about the declaratory judgment lawsuit pending
in the District Court of Garfield County in which my client is the Plaintiff and Old
Castle is the Defendant. Ms. Mitchell was unaware of the lawsuit. She told me that
DRMS wants to keep informed about litigation which may have some possible effect on
properties permitted by DRMS. She asked me to submit to DRMS a copy of my client’s
20141121 Complaint for Declaratory Relief (with its Exhibits 1-4) and OId Castle’s 20141209
Answer and Affirmative Defenses; per her request, copies of both are enclosed. Exhibit 1
to the Complaint for Declaratory Relief is a diagram depicting the relative locations of the
Parcels located north of the Colorado River. As a courtesy, I am providing a copy of
this letter to Mr. Hall, the attorney representing Old Castle in the pending lawsuit.

My client understands that Old Castle’s use of the new road between Parcels 294
and 513 is contrary to the DRMS approved Mining Plan which is part of the North Bank
Resources Pit Permit. A copy of that Mining Plan, which was Exhibit D to LeFarge’s
original Permit Application, is enclosed for your ease of reference.

The Mining Plan specifies that LeFarge (now Old Castle) will transport mined
construction materials from the North Bank Resources properties via the River
conveyor to the Mamm Creek properties. The Mining Plan does not mention and
never contemplated a haul road between Parcels 294 and 513. Peter Siegmund, an Old
Castle Vice President, testified in his deposition in the pending law suit that Old Castle
is not acting in compliance with DRMS Permit M2006018 when it uses the new road to
haul mined construction materials off of the North Bank Resources Pit (M2006018) and
onto the Glen’s Pit (M2005075). He also opined that Old Castle does not need a
Technical Revision to M2006018 to operate in this fashion. A copy of that portion of Mr.
Siegmund’s deposition (p. 192, L. 9 through p. 193, 1. 15) is enclosed.

Ms. Mitchell told me that she recently received a phone call from Jason Burkey,
Old Castle’s Environmental Resource Manager for the Garfield County sand and gravel
pits. According to Ms. Mitchel, Mr. Burkey asked her if Old Castle needs to file an
application for a Technical Revision relative to the new road and the transport of
materials from the North Bank Resources Pit via the new road. Ms, Mitchell told me
that she responded to Mr. Burkey’s question in the affirmative. When I asked whether
such an application had been filed, she said she had not seen one yet but, if one had,
that I could find a copy by searching the permit related documents available to the
public on the DRMS website. Since my conversation with Ms. Mitchell, I have on
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multiple occasions checked the on-line Permit files for both Glen’s Pit (M2005075) and
the North Bank Resources Pit (M2006018). I have not yet found in either Permit file any
documents in the form of an application or request for a Technical Revision or an
Amendment. Presently, I don’t know if Old Castle has filed such a document.

Old Castle never asked CRE for its consent to allow Old Castle to haul materials
mined on the North Bank Resources Pit, or asphalt or concrete made from such
materials, onto or across Parcels 450 or 451. CRE has never been compensated for such
uses. Whether Old Castle’s use of the recorded easements for this purpose amounts to
an improper expansion of those easements is one of the issues to be determined by the
court in the declaratory judgment action.

The use of the new road as a haul road for the North Bank Resources Pit
physically impacts CRE's property. Additionally, that use will, in all probability, delay
Old Castle’s final and complete reclamation of Parcels 450 and 451. A delay in the
required reclamation may well keep both Parcels 450 and 451 from becoming
productive, post mining properties for an extended, but unanticipated, amount of time.
That delay could stretch into multiple years.

My client’s properties, as a result of the construction and use of the new road,
have effectively been made part of the “affected property” in relation to both the Glen
Pit (M2005075) and the North Bank Resources Pit (M2006018). CRE is wondering if the
significant change in circumstances resulting from Old Castle’s new road requires an
Amendment to the applicable Permits as opposed to a Technical Revision. Regardless,
my client requests an opportunity for notice and to be heard as to any future
administrative action to be taken by DRMS regarding these matters.

REQUEST FOR TIMELY NOTICE AND AN OPPORTUNITY TO BE HEARD

Ms. Mitchell told me to write this letter to alert DRMS of my client’s concerns
regarding the new road and to let DRMS know that, because of the potential impacts
upon its properties, my client would like to be heard when, and if, Old Castle files
either an application for a Technical Revision or for an Amendment. Please forward
copies of any such application which is filed and please copy me on any subsequent
related DRMS correspondence. Thank you.

TRAYLOR, BLACK & KANE, P.C.

el

Peter R. Black
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Enclosures:

20150311 DRMS Inspection Report - Glen’s Pit - DRMS Permit M2005075
North Bank Resources Pit Permit Application Ex. D - Mining Plan
Photos of the new road

Complaint for Declaratory Relief (with Exhibits)

Answer and Affirmative Defenses

Peter Siegmund 9/22/2015 Deposition excerpt

SO wNOR

cc:  Client
Craig Hall, Esq. - counsel for Old Castle
Stephanie Mitchell (via email and US Postage)
Amy Yelldel (via email and US Postage)
Russel Means (via email and US Postage)



COLORADO DIVISION OF RECLAMAT
MINERALS PROGRAM INSP

PHONE: (303) 866-3567

ION, MINING AND SAFETY
ECTION REPORT

The Division of Reclamation,
noted below. This report doc
and applicable rules and re

gulations of the Mined Land Re

Mining and Safety has conducted an in

spection of the mining operation

uments observations concerning compliance with the terms of the permit

clamation Board,

GENERAL INSPECTION TOPICS

This list identifies the environmental and permit parameters inspected and
problemsor possible violations were noted during the inspection. The mine
Mineral Rules and Regulations of the Colorado Mined Land Reclamation

MINE NAME: MINE/PROSPECTING ID#: MINERAL: COUNTY:
North Bank Resources M-2006-018 Sand and gravel Garfield
INSPECTION TYPE: INSPECTOR(S): INSP. DATE: INSP. TIME:
Monitoring Stephanie J. Mitchell March 1], 2015 14:00
OPERATOR: OPERATOR REPRESENTATIVE: TYPE OF OPERATION:
Oldcastle SW Group, Inc. dba United Compa{ Jason Burkey 112¢ - Construction Regular Operation
County
REASON FOR INSPECTION: BOND CALCULATION TYPE: BOND AMOUNT:
Norma! I&E Program Complete Bond $196,600.00
DATEOF COMPLAINT: POST INSP. CONTACTS: JOINT INSP, AGENCY:
NA None None
WEATHER: IN, R'S SIGN E: SIGNATURE DATE:
Clear %Aﬂg& W August 6, 2015

- U * e

gives a categorical evaluation of each. No
operation was found to be in full compliance with

or of any impoundment, em bankment, or slope that Poses a reasonable potential for danger to any persons or property or to

the environment; or any environmental protection facility designed to contain or control ¢

(AR) RECORDS Y

(HB) HYDROLOGIC BALANCE Y
(PW) PROCESSING WASTE/TAILING-—- N

(MFP) GENL MINE PLAN COMPLIANCE- Y

(SM) SIGNS AND MARKERS-— Y
(ES) OVERBURDEN/DEY. WASTE-eeenee- N

(AT) ACID OR TOXIC MATERIALS— - N

(FN) FINANCIAL WARRANTY-eeeo. Y

(BG) BACKFILL & GRADING

Y

(SF) PROCESSING FACILITIES—-— N

(FW) FISH & WILDLIFE—--comcemeees Y

(SW) STORM WATER MGT PLAN—--Y

(SC) EROSION/SEDIMENTATION— Y

(OD) OFF-SITE DAMAGE—---

N

(RD) ROADS———__ y
(EX) EXPLOSIVES—-—— NA

(TS) TOPSOIL~-

Y

(RV) REVEGETATION—- Y

(CI) COMPLETE INSP— Y

(RS) RECL PLAN/COMP-- Y

(ST) STIPULATIONS ~-eer N

Y = Inspected and found in compliance / N = Not Inspected / NA = Nof applicable to this operation / PB = Problem cited / PY = Possible violation cited

Page | of 5




PERMIT #:M-2006-018
INSPECTOR'S INITIALS:SJM
INSPECTION DATE:March | 1, 2015

OBSERVATIONS

This inspection was conducted as part of the Division of Reclamation, Mining and Safety’s (Division) normal
monitoring program. Jason Burkey representing the Operator, United Companles, were present during this
inspection. Photographs are included at the end of this report in order to illustrate some of the conditions
observed during this inspection.

The North Bank Resources site is located approximately 3 miles east of Rifle and accessed from Hwy. 6. The
site is a 112c operation that includes 3 total of 238 permitted acres. The Division currently holds a financial
warranty amount of $196,600.00 for this site. The Division will review the reclamation costs for this site in
order to ensure the financial warranty reflects the actual current cost of fulfilling the requirements of the
Reclamation Plan. The Operator will be notified if the Division determines that the current financial warranty
amount is insufficient,

The affected area was marked by markers that were clearly visible and adequate to delineate the affected
area boundary in accordance with Rule 3.1.12(2).

Mining at this site was occurring in the eastern extent of the permit area during the time of this inspection.
Much of the north and south mined out slopes in Mine Cell B had been backfilled to approximately 3H:1V or

less.

Material mined at the site is transported by trucks to the Mamm Creek Sand and Gravel site (M-2000-113),
located on the south side of the Colorado River.

A dewatering trench along the south side of Mine Cell B delivers water to the discharge pump, which was
located in the south central part of Mine Cell 8.

Two fuel tanks, with built in secondary containment, was noted on site.

Noxious weeds were not observed at the site.

No other problems or violations were noted during this inspection.

Responses to this inspection report should be directed to Stephanie Mitchell at the Division of Reclamation,

Mining and Safety, Grand Junction Field Office, 101 South 3rd Street, Room 301, Grand Junction, Colorado
81501, phone number (970) 242-5025.

Page 2 of 5



EXHIBYE D - Mining Plan
Jutroduetion
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shaghs i osdes 1 petam e wier to the Cotorado River system.

Minipg

As ihstated on FXTIBET C. mining will veewm on the et teigee approsimaly 10 jeat
inside of the breab in shape hebseen the upper sl fowar seriuees, This Tl buliev will
albow aecess urowil the ontire parimeter of the propised pi Lahe wind minisg e and alse
provide a “prngin ol safety” should ws of the saerburden T e upper terrice. migniw
disn shyne,

On the Crdorado River side of B proguased pit a0 100 gt scthack il be shsaved B the pit
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comstracton of the gas well amd s pipeline. the arca between Cells A and B wild bemmed o
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CRE 000793



Fhe proposed opegation is expected to average appradmately 30000 wons per vear, depending
an Joeal market and ceonomiv conditions (ronditions o date a neighboring apeations indicae
lose-production spges of 200,000 10 3000080 tons per sear amd high-produciions ranges of
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sverburden sioehpites for katey plcement as pant of the veekpstion plan.
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the Naomm Creek pit for processing and sale tor through the existing crashing and sereening
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P Minimal traltie to aad feom US 6 & 30 anosthy ainplovees and deliy erics)

I Miningad vicual and nese disturbancee for neighbors on e norihy side of US 0 S0
3y Minimal visuad disraption o scenic views Jrom 1700 the nuiie aceess @ Ridle, and
) aang HIN 0 & 30

Ay MBxinmmy pse ol im exisiing processine fawlits

CRE 000795






¥ - o
ORI
ol L A o

-




District Court Garfield County, State of Colorado
Court Address: 109 8th Street, Ste. 104
Glenwood Springs, CO 81601

Plaintiff: Colorado Rivers Edge, LLC, a Colorado
limited liability company,

V. A COURT USEONLY A

Defendant: Oldcastle SW Group, Inc., a Colorado
corporation, dba United Companies of Mesa County

Attorney for Plaintiff: Case Number:
Peter R. Black, #8202
Robert Traylor, #10730 Div.: Ctrm.:

Traylor, Tompkins & Black, P.C.

751 Horizon Court, Suite 200

Grand Junction, CO 81506

Phone Number: (970) 242-2636

Fax Number:  (970) 241-3234

E-mail: prb@grandjunctionlaw.com

rst@grandjunctionlaw.com

COMPLAINT FOR DECLARATORY RELIEF

Plaintiff, Colorado Rivers Edge, LLC, complains against the Defendant pursuant
to C.R.S. §13-57-101 et seq. and C.R.C.P. 57, as follows:

1. Colorado Rivers Edge, LLC is a Colorado limited liability company with a
principle office address of 0966 Mesa Drive, Rifle, CO 81650.

2. Oldcastle SW Group, Inc. is a Colorado corporation with a principle office
address 2273 River Road, Grand Junction, CO 81505.

3. Venue is proper in the Garfield County District Court because this is an
action affecting real property located in Garfield County, Colorado.

GENERAL ALLEGATIONS

4. Attached hereto as EXHIBIT 1 is a survey entitled Colorado Rivers Edge
LLC Properties Exhibit which depicts lands owned by Plaintiff, Defendant and others.

5. Parcel No. 451 shown on EXHIBIT 1 is owned by Plaintiff.

6. Defendant owns Parcel Nos. 298, 305 and 294 shown on EXHIBIT 1.



7. Two easements have been granted which burden Parcel No. 451, to-wit;

a. Temporary Easement Agreement dated October 6, 2005 between
Plaintiff and Defendant (the “Temporary Easement”) a copy of
which is attached as EXHIBIT 2 which was intended to benefit
Parcel Nos. 298, 305 and 294; and

b. Easement No. 2 in Exhibit B to Warranty Deed dated June 6, 1986
between Glen O. Chambers and Dorothy I. Chambers
(“Chambers”), Plaintiff's predecessor in title to Parcel No. 451, and
Richard N. Casey (“Casey”), Defendant’s predecessor in title to
Parcel No. 298, which easement was intended to benefit Parcel No.
298 (“Easement No. 2”). A copy of the Warranty Deed is attached
hereto as EXHIBIT 3 (“the Chambers Deed”).

8. Paragraph 2 of the Temporary Easement, EXHIBIT 2, limits the use of the
Temporary Easement “only as a roadway for access to Grantee’s [Defendant's]
operations on two parcels of land located in the County of Garfield, State of Colorado,
lying east of the CRE Property, which parcels are located in Section 11, Township 6
South, Range 93 West of the 6th P.M. and which parcels total approximately 40 acres in
size with a highway address of 028588 Highway 6 & 24 (collectively the “Chambers
Property”) and shall not be used for access to any other lands.” The “two parcels of
land” referenced in paragraph 2 of the Temporary Easement are Parcel Nos. 305 and
294.

9. The Chambers Deed, EXHIBIT 3, conveys Parcel No. 298 to Casey
together with “two non-exclusive easements appurtenant” described on Exhibit B to the
Chambers Deed, “the use of which easements is subject to the restriction therein
contained.”

10.  Defendant is and has been using the Temporary Easement and Easement
No. 2 for its operations on lands which lie east of Parcel No. 294, including the
transportation of sand, gravel and other materials from said lands east of Parcel No. 294
across the Temporary Easement and Easement No. 2 to the railroad crossing identified
on EXHIBIT 1 and across the railroad crossing to Highway 6 & 24.

11. Such use of the Temporary Easement and Easement No. 2 by the
Defendant was never contemplated or agreed upon by the parties to the Temporary
Easement or Easement No. 2.

COMPLAINT FOR DECLARATORY RELIEF TRAYLOR, TOMPKINS & BLACK, P.C.
Page 2 of 4 Attorneys at Law
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12. Plaintiff contends that Defendant’s use of the Temporary Easement and
Easement No. 2 for its operations east of Parcel No. 294, including the transportation of
sand, gravel and other materials from lands east of Parcel No. 294 across the Temporary
Easement and Easement No. 2 to the railroad crossing identified on EXHIBIT 1 and
across the railroad crossing to Highway 6 & 24 is a violation of the terms of the
Temporary Easement and Easement No. 2, an unauthorized expansion of the
Temporary Easement and Easement No. 2 and an unauthorized use of Plaintiff's
property. Defendant denies Plaintiff's contention.

13.  Plaintiff is “Lessor” and Defendant is “Lessee” under that certain lease
dated June 6, 1986, modified by a Modification of Lease dated March 16, 1998, and
attached hereto as EXHIBIT 4 (the “Casey Lease”).

14.  Defendant contends that the terms of the Casey Lease, EXHIBIT 4, allow
and authorize Defendant to use the Temporary Easement and Easement No. 2 for its
operations on lands east of Parcel No. 294, including the transportation of sand, gravel
and other materials from lands east of Parcel No. 294 across the Temporary Easement
and Easement No. 2 to the railroad crossing identified on EXHIBIT 1 and across the
railroad crossing to Highway 6 & 24. Plaintiff denies Defendant’s contention and asserts
that the Casey Lease provides Defendant with no additional rights regarding use of the
Temporary Easement and Easement No. 2.

15 Anactual controversy relating to the legal rights of the parties exists
between Plaintiff and Defendant.

16.  All necessary parties are before the court as required by C.R.C.P. 57(j).
FIRST CLAIM FOR RELIEF
17.  Plaintiff incorporates paragraphs 1 through 16 above by reference.

18.  The Temporary Easement and Easement No. 2, and other documents
referenced herein, are writings governing the rights, status or other legal relations of
Plaintiff and Defendant.

19.  Plaintiff seeks and is entitled to a determination of its rights under the
Temporary Easement and Easement No. 2 and other relevant documents referenced
herein, pursuant to C.R.S. §13051-101, et seq. and C.R.C.P. 57.

20. The declaration of rights sought by Plaintiff will terminate the
controversy and remove the uncertainty created by the different interpretations of the

COMPLAINT FOR DECLARATORY RELIEF TRAYLOR, TOMPKINS & BLACK, P.C.
Page 3 of 4 Attorneys at Law
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relevant documents by the parties.

WHEREFORE, Plaintiff prays that the Court enter judgment in favor of the
Plaintiff and against Defendant as follows:

A.  Adjudging the rights and interests of the parties herein.

B. Prohibiting and permanently enjoining Defendant’s use of the Temporary
Easement and Easement No. 2 for its operations on any lands other than Parcels 298,
305 and 294 for the Temporary Easement and for any lands other than parcel 298 for
Easement No. 2, including the transportation of sand, gravel and other materials from
lands east of Parcel No. 294 across the Temporary Easement and Easement No. 2 to the
railroad crossing identified on EXHIBIT 1 and across the railroad crossing to Highway
6 & 24.

C. For such other relief as the Court deem proper.

For an award of costs incurred by Plaintiff in prosecuting this declaratory
judgment action.

E. Plaintiff reserves the right pursuant to C.R.C.P. 57(h) to petition the court
for further relief including, but not limited to, an award and judgment for
damages, attorney fees, costs and expenses.

DATED this 215T day of November, 2014,

TRAYLOR, TOMPKINS & BLACK, P.C.

By:/s/ Robert Traylor

Robert Traylor

Peter R. Black

Attorneys for Plaintiff
Plaintiff's Address:
0966 Mesa Drive
Rifle, CO 81650
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Please Insert Recording Information Here

TEMPORARY EASEMENT AGREEMENT

THIS TEMPORARY EASEMENT AGREEMENT ("Agreement") is made this_£#4}, day of
October 2005 between Colorade Rivers Edge LLC, a Colorado limited liability company, whose
address is P.O. Box 1556, Rifle, CO 81650 ("Grantor") and United Companies of Mesa County,
Inc., a Colorado corporation, whose address is P.O. Box 3609, Grand Junction, CO 81502
("Grantee™), WITNESSETH:

WHEREAS, Grantor is the owner of a certain parcel of land situated in the Southwest ¥ of
Section 11 and the Northwest % of Section 14, Township 6 South, Range 93 West of the 6th
Principal Meridian, County of Garfield, State of Colorado, being more particularly described as
follows:

Basis of bean’ng.is N.00°27'54"W. between the West ¥ corner of Section 14 and the
Southwest cormer of Section 11.

Beginning at the Southwest corner of said Section 11, and a point on the boundary
of a parcel of land described in Book 704 at Page 435 of the Garfield County records;
thence along the West line of said Section and said boundary N.00°27'48"W. 296.73
feet to a point on the southerly right-of-way of the Union Pacific Railroad; thence
along said boundary and said right-of-way N.63"06'46"E. 1,923.39 feet; thence
leaving said right-of-way and along said boundary S. 00°03'44"E. 488.92 feet; thence
leaving said boundary the following seven (7) courses:

1) 8.89°33'42"W. 399.52 feet

2) S.00°18'44"E. 2,195.76 feet

3) S.81°33'36"W. 117.89 feet

4) N.76°26'05"W. 440.93 feet

S)N.63°37'52"W. 426.19 feet

6) N.53°17'48"W. 382.46 feet

7) N.79°07'08"W. 85.75 feet to a point on the west line of said Section 14, and a
point on the boundary of said parcel;

thence along said line and boundary N.00°27'54"W. 1,001.01 feet to the point of
beginning (the "CRE Property");

AFTER RECORDING, RETURN TO:
John R. Schenk, P.C.
P.O. Box 945

FAB B B\Colorado Rivers Bdge LLC\Temporary E: A wpd Glenwood Springs, CO 81602
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Please Insert Recording Information Here

WHEREAS, Grantee is the owner of two parcels of land lying east of the CRE Property; and

WHEREAS, Grantee has requested that Grantor provide anon-exclusive easement to Grantee
for use as a roadway to the Chambers Property (as identified below), which easement is to pass over
and across that portion of the CRE Property lying immediately south of and adjacent to the railroad
right of way as identified above but on a temporary basis; and

WHEREAS, Grantor has agreed to grant a temporary easement to Grantee upon the terms
and conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of Ten Dollars and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties do hereby
agree as follows:

1. Grant of Temporary Easement, Grantor hereby sells and quitclaims to Grantee, Grantee's
successors and assigns, a temporary non-exclusive easement (the "Easement") fifty feet (50")
in width over and across the most northerly portion of the CRE Property proceeding from the
existing railroad crossing onto the CRE Property (said railroad crossing being generally
located at Mile Post 384.570 of the Union Pacific Railroad) and then proceeding
northeasterly to the northeast corner of the CRE Property, a distance of approximately 650
feet to its termination,

2. Limitation on Lands to be benefitted by Easement. This Easement may be used only as
aroadway for access to Grantee’s operations on two parcels of land located in the County
of Garfield, State of Colorado, lying east of the CRE Property, which parcels are located in
Sectionl1, Township 6 South, Range 93 West of the 6th P.M. and which parcels total
approximately 40 acres in size with a highway address of 028588 Highway 6 & 24
(collectively the "Chambers Property") and shall not be used for access to any other lands.

3. Limitations on Use. This Easement will only be used for vehicular access and for no other
purpose including, without limitation, utility lines or services.

4, Railroad Crossing Permit and Right of Access. Priorto any use of this Easement, Grantee
shall obtain a Railroad Crossing Permit from the Union Pacific Railroad and shall furnish
a copy of such permit to Grantor.

FAB 8 B\Colorado Rivers Bdge LLOVT B A wpd Page 2 of 5




Please Insert Recording Information Here

Term. This Easement will terminate and Grantee’s interest in this right of way will end at
the earlier of the following occurrences:

a, The sand and gravel resources on the Chambers Property are exhausted;
b. The mining permit for the Chambers Property is terminated;
c. Grantee obtains an alternate access to the Chambers property; or

d. The Railroad Crossing Permit is suspended, terminated or no longer in force for any
reason whatsoever.

Construction and Maintenance of Easement Improvements. Construction, maintenance,
modification, inspection, repair, replacement, substitution, relocation and removal of all
improvements in this Easement shall be the sole responsibility and expense of Grantee.
Grantee agrees to use all ordinary and reasonable care to maintain this Easement in a safe
condition, and with due diligence to avoid as much as possible any interference with any
other interest in the CRE Property and to adjacent real property.

Indemnity. Grantee shall protect, defend, indemnify and hold Grantor, its agents,
employees, and lenders, if any, barmless from and against all liabilities, loss, claims,
damages, costs, and expenses of whatever nature or type (including, without limitation,
reasonable attorneys' fees) imposed upon or incurred by or asserted against Grantor or the
CRE Property arising out of or in connection with any and all utilization, occupancy or
activity on this Easement whether the same arises from or through Grantee's employees,
agents, customers, invitees, agents or any other person gaining access to this Easement or any
failure by Grantee to perform or comply with any of the terms of this Fasement, it being
agreed that this indemnity shall be interpreted in the broadest fashion to cover any direct or
indirect claim or occurrence. If any action, suit or proceeding is brought against Grantor by
reason of any such occutrence, Grantor shall immediately notify Grantee of such action, suit
or proceeding and Grantee shall have the right, at its expense and provided Grantee
acknowledges in writing its obligation to indemnify Grantor against such matter, to assume
the defense of such action, suit or proceeding, or cause the same to be resisted and defended
by counsel selected by Grantee with Grantor's approval, not to be unreasonably withheld or
delayed.

Rights of Grantor. Grantor, Grantor's successors and assigns, reserve the right to use and
enjoy this Easement, to the fullest extent possible so long as such use does not unreasonably

FAAB B B\Colorado Rivers Edgo LLC\Temporary Esscment Agrecmeat.wpd Page3of 5




10.

11,

12

13.

14.

Please Insert Recording Information Here

interfere with the exercise by Grantee of Grantee's rights granted herein. Grantor further
reserves the right to assign and convey to others Grantor's rights to use this Easement, subject
to Grantee's rights as granted herein.

Notices. Any notice required or permitted herein shall be deemed delivered upon hand
delivery or five (5) days after deposit in the United States mail, postage prepaid, certified or
registered, addressed to the party intended, at the party’s address as set forth in the records
of the Garfield County Assessor's office.

Applicable Law. This Agreement shall be construed in accordance with, and the rights of
all parties hereto shall be governed by, the laws of the State of Colorado.

Severability. In the event any part of this Agreement is found to be void, the remaining
provisions of this Agreement shall hevertheless be binding with the same effect as though
the void part was deleted.

Modification and Waiver. This Agreement, including any exhibits, constitutes the entire
agreement between the parties pertaining to the subject matter contained in it and supersedes
all prior and contemporaneous agreements, representations and understandings of the parties.
No supplement, modification or amendment of this Agreement shall be binding unless
executed in writing by all the parties. No waiver of any of the provisions of this Agreement
shall be deemed or shall constitute a waiver of any other provision, whether or not similar,
nor shall any waiver constitute a continuing waiver. No waiver shall be binding unless
executed in writing by the party making the waiver.

Captions. The captions for the articles and sections of this Agreement are included for
purposes of convenience only and shall not affect the construction or interpretation of any
of its provisions.

Default. In the event of a default or breach by either party hereto of any of the terms,
covenants and conditions hereof, the other party shall be entitled forthwith to full and
adequate relief by injunction or by all other available legal and equitable remedies from the
consequences of such default or breach. All costs and expenses caused by orrelating to such
default or breach, including reasonable attorneys' fees and costs, whether incurred before or
after suit, shall be assessed against and be the responsibility of the defaulting party and shall
be recovered by the non-defaulting party. The remedies provided herein shall be cumulative
and not exclusive.

FAB B H\Colorado Rivers Edge LLC\T B A wpd Pagedof 5
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15.  Binding Effect. All covenants, conditions, promises and provisions of this agreement shall
be deemed to be covenants running with the land and shall be binding upon and inure to the
benefit of the parties hereto and their respective heirs, successors and assigns.

IN WITNESS WHEREOF, this Agreement has been executed and delivered the dayand year
first above set forth,

GRANTOR: Colorado Rivers Edge LLC GRANTEE: United Cgmpanies of Mesa
E g County, Inc.
# ‘ > /
B, -2 id ) By: % <
7 7z
STATE OF ﬂo/bmo& )

COUNTY OF &5 )

- The foregoing was acknowledged before me this 74’/\ dayof ﬂﬂé’b er ,2003,
Bailey as Manager of Colorado Rivers Edge LLC.

|

)

.“:

SS my hand and o?cial seal,

fommission expires: /7/:( ‘7; Aoo7 \%gxduéte Z;( Mé{/ﬁ

Noéry Public

) ss.
COUNTY OF £ A )

The foregoing was acknowledged before me this([ h dayof ﬂ(’fbé < , 2005,
by Cralg hamher Fy as res i dent of United Companies of Mesa
County, Hc. !

WITNESS my hand and official seal.

My commission expires: Ap/s( “ L0077 )
Y Ll r / >&¢M/Lw-e ™, 6("(4—&
Notary Public
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A parcel of Yand situate n Lot 1, Lot 2 shd Lot 3, the W74 SEV/M, énd~ &~ .

. "the NE1/4 SW1/4, lying southeasterly-of the Denver and Rio Srande’ Western
Redroad, all in Section 11, Township 6 South,. Range 93 Hest of the Bth
"Principal: Neridtan, describid as follows: . R I

BEGIKNING at a pofint on the southeasteriy- right-of-way of safd railroad
whence the stone monument far-the East 1/4 corner of said’ Section 11 bears
‘North.80705'43™ East 873.19. feet; thence Soyth 12°38'00" East.37.78 feet; -

- thance' South }6°41'29™ West. 417.69 feet; thence South-31°44'00" West: -
150.73 féet; thence.South 70°34'35" Yest '286.12. femt} theénce Sputh. - .

. BY"34°46" ‘West 219.50 feet; thence South 55°37'24".West 125,66 feat;
thence South:-35°40'35" West 240,05 feet; thence South 11°55'04" West -
-183.86 feet: thence South B9°25'58" Mest 303,07 feet; thence. South
73°58"08" West 550.40 feet; thence South 480.15 feet; thence Soyth
B89°37'25" West 923.00 feet; thence. North.488.92 feet to & point-on the
southeasterly right-of-way of said reflroad; thence Morth 63°10' 30" East
'3,016.35 feet ta the point of beginning. "' .- S

DESCRIPTI

tix: Denver and Rio - Grande Western Railroad xight-of-way, .to
wits . ] ‘ . Pt T L e

Beginning at a' point on the southeasterly right-of-way of 'said
.railroad whencs -the stone monument for the ‘Bast quarter corner

of seld Bectjon -1l bears North 80°%05'43" Ramt §73.19 Eeet; thence

Seuth 12°38'00° Bast 37.78. fest; . ence Bouth 16941'29" Wes.

417.69 feet; thence South 31°4¢'00° Wegt 150.73 ‘febt; thence

Bouth 70°347'35" West' .47.84 ‘feet; thence North 3L°44°00" Past -
184.04 feet; thence North 16°41°29* REast §05.p8 feet)' thence
Worth 12°38'00" Wést 22.34 feet to a point on- the” southeasterly *
right-of-way of esaid railroad; thence North 63°10'30" East 30.94

feet "to the point of beginning.- .. ’
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EXHIBIT B 70 WARRANTY DEED

Easement No. 1

Beginning at a point on the southeastsrly’ right-of-way of ~uaid
railroad whence the stone monument for the Bast quarter corner
of sald Bection 11 bears North B0®05'43* Bast B873.19 feqt; thence
along said right~of-way North 63°11'41" Bast  50.00 feet; thence ¢
leaving said right-of-way 97.54 feet along” the wrc. of a 50.00
foot radius curve to the right having a chord bearing of South
29°05'00° West 82.80 feat; thence North 16°41'29% West 13.51
feet; thence Worth' 12°38'0Q0" West' 37.78 feet to the polnt of
beginning. : o .

Basement No. 2

An easement for access and - wtility purposes, situate
in Lot 3 and the SWiBWY of ‘8dction 11, Township 6 Soutn, Range
93 West of the 6th P.M., exténding from the ‘westerly . boundary
line of the property above described to -the ‘southeasterly line
of :hu Denver and - Rio . Grande - Western Railroad right-of-way,
to wit: L. ’ ’

Beginning at a point on’ the southeasterly right-of-way of =ais
zailroad whence the stone monument for the East quarter cornrr
of said BSection 11 bears North 66°21'15" Rast 4582.48 feet;
thence along said right-~of-way North 63°10'30" East 50.0D feet;
thence continuing alopg said -right-of-way Borth 63°10'30" East
673.68 feet; thence leaving * said right-of-way South 33.62 feet;
thence South 61°25'07" West 658.82 feat; thence 78.54. Feet #lorg
the arc of a 50.00 foot radius curve to the right having a chord
bearing' of North 71°49'30" West 70.71 feet to thée point of
beginning. : : S

Restriction on Use

The use of the easemant described above as Fagement
No. 1 shall be restricted to, access  for passenger vehicles and
light-weight trucks, unless the use of .the eagemnent -desoribed
above a=z Easement ¥o. 2 for. heavy trucks 'is ‘legally or physically
obstructed by actas beyond the coptrol of grantee. This covenant
shall jun with the iapd.and ba binding upon the grantee, his
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AGREEMEN?

THIS AGREBMENT, made and entered inte this éﬂ— day of:

.1@ A.D. By and Between GLEW O. and DOROTEY ¥.

BERS of Rifle, Coloradc, hereinatter called "LBSSOR™, and
RICEARD N. CASRY of Rifle, Colorado hersinafter called "LESSEE".

WITHNEBSSETH THAT: The parties hereto, for and in
coneideration of the mutual convenants and agreemants herein
contained, do hereby agzee as fallowse

1. ‘The Lessor does herehy' grant, demise and leass to
the Lessea for the exclusive and only purpose of aexploring fov,
mining, removing, exushing, washing and marketing sand and gravel
(aggragate), =nd to produca and markat Raady Mixed Concrete, and
to produca and market Asphalt, thareon ana therefrom, that raal
property eituated in the County of Garfield, State of Colorado,
described on Bxhibit 2, attached hereto and inecorporated harsin by
this reference. -

2. Heceipt is hereby acknowledged of ONE DOLLAR and
other good and valuable considerations as consideration gpon the
execution of this lease.

. 3. TO HAVE AND TO HOLD said land for a term of five (5)
years from the dmte a “Parmit Application® covering all or any
part of tha leased premisas {other than that part presently
parmittad) has been approved by COLORADO MINED LAND RECLAMATION
BOARD, and sobject to the terms and conditions bherein provided,
That certain Agreement recorded aa Reception No. 291545 shall ba
dacmed merged in this Agreement upon the commencement of tha term
hereof. !

4. The 'Roguty" Paymant shall be in the amount of
thirty~five cents (35¢) per ton for each and every ton of

- e AHC
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aggragate removad and marketed from the premises, with paymant to

be merde on tha 20th day of the month following the removal from

s5aid pramiges. A minimum annval rent payment will bs made to Lessox

in the amount of One Thousand Twoe Bundred Dollars {81,200.00). a1l
royalty payments made during Auy of the stated five year terms of this
Agreement shall be credited, applied and offmet against the minimum
annual rent payments, which shall ba due and payable only to the sr
extent that the cumulative royalty paymants previougly made during

that term shall be less than the cumulative minimmum annusl rant pay-
ments which have acorued during that term. Minimum annual rent pay- .
ment shall be made annually, during the term of this Agreement, no M*
later than the last day of Decembar of each calandar yaar. XNo roy-
alty, whealage or othexr charge shall bs dus to Imssor in connection
with aggragate removed from other lands but processed or marketed
from the leased premises.

5. The right and privilege of tha Lassee to mine and removas tha
nzgngate therfrom shall be exclngive in the sense that the Lassor
will not grant said rights and privileges te anyone elsa during tha
term of this Agrasment or n.:g.ramaln thereof, nor shall the Leesor
or any succeeading owner of proparty exarcise such rights -and
privileges during the term of this Agreemant, or any renewals hereof,

6. The Lusses is bersby given the right, option and privilega to
renew this Agresment upon the same terms and conditiong contained herein
six (6). additional texrms of five (5) years from the expiration of
the original term hareof. Each succemsive option to renew shall auto-
matically be deemed exercised by Lessee unlass Lessss shall deliver
to Lessor written notive electing not to renew prior to expiration
of the preceeding tarm.

7. The Lessor covenants and agreas that they are the socle owners
and have good title to the damised premises and covenant to defend
title to sald proparty and hold Lessee harmless against the claims
of all persons vhososver during the terms of this Agresnent, subject
only to those excaptions set forth on Exhibit “#% attached, and
agrees that if at any time Lessor should fail to pay any mortgage,
loan deed, taxes or other lian upon ths demised Premises, Lassee
shall have the right te pay such lien or :
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othar eharge and that such payment shall subrogate Lessse to the
[& rights of the holder thereof, Lessor Pfurthar agrees that all guch
et paymentas may bs deducted from any royalty thexeaftsr payable to '
Lessor. Lessor further warrants that Leasee shall have peaceable
and quiet possession thereof as provided harein.
apply for

8. The Lessee shall akexim all necesmary “Permits® as
required by tha County of Garfield and the State of Colorado with
raference to the COLORADO MINED LAND RECLAMATION ACT of 1976 or
any succasgsor statute or law, and such applications and permits
shall become a part of thiz Agreement and the nining operations
shall be conductad in strict compliance with all of the laws,
rules and regulations thereunder.

9. ‘'Tha Lessor shall make available to the lLessee,
copies of the deed, water righte and other documents necessary to
complete permit applications. Laseor mhall otherwise cooperata
with the Lmsses in connection with the approval process. Lessor
shall not contest or oppose any permit applicationas from time to
time subaitted by the Lessee, oxcept opposition bazsad upon brmach
or texmination of this Agreement.

10. Upon termination of this Agreemant, Lassor does

E hereby grant an extansion of time of two (2) years, to the Lessee

for tha purpose of completing a remsonaple reclamation program, as

E requirad by the COLORADO MINED LAND RECLANMATION BOARD or its
successor.,

1l. The word “Lessor" wherever used herein ghall

. ioclude Lessor, their heirs, raprasentatives, adminpistrators,

Buccessors, and assigns: and the word “Lessee" wheraver used
berein shall include Lesseea, its successors and asaigns.

&
;g 12, This Agrasement shall be assignable in whole or in
part by the Lessaa or tha Lessor,

L]

1= -3~ /&, /?A/ (-
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13. The Lessor shall have the right to inspect all
records, books or accounts pertaining to alning, extraction,
trangportation and returns of meterials taken from the herein
demisad premises.

14. |Lessee may make or placa such improvements and
equipment upon the herein demized premises as may be reasonably
necassary to miae, process and remove aggregata, and to produce
and market ready mized conorete, and to prodnce and market
asphalt, tharafrom and upon termination of this Agreement, Lessees
mey ‘remove such improvements, eguipmant and stockpiles of
material; provided, however, that mll royalties hava been pmid and
that such remeval is mocomplished within one (1) year of thea-
termination date.

15. ©Lessee is heraby given the right to build and
maintain a water reservolr at such a place on the herein demised
premises as may be selected by the' Lessee and to use the water
there ocollectsd, or water from any stream in or on the demismed
premises, together with the right to lay and mainkain all
necessary water lines as may be reguired by the Lessee in the
mining, procesaing, and removal of aggregate, and to produce &nd
market ready mixed concrete, and to produce and. market asphalt,
tharefrom.

16. It is mutuelly understood and expressly agreed that
this Lnstrument embodies tha entire agreement of the parties
hereto in relation to the subject matter hereof and that no
undarstanding or agreements, verbal or otherwise, in relation
thereto exist batwasen the parties hereto axcept as are herein
expressly set forth, and that no change or modification of this
agreement shall be valid unless set forth in writing and signed by
bath the Lessor and the Lesgee.

-4- /é,%, ﬁ[/c‘
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17, BAs part of the coneideration for this agreemaent, it
3 is understood that the Lessee shall have the tight to decide when,
g whare, whether, and how to conduct opsrations hereunder.
E"g‘ 18. After every third calendar year of operatiens,
X

during the period of this Agreement and any axtensions thereof,

the royalties and rents as outliped in “Item 5° sghall be increassd

or decreased by tha parcentage amount of the increase or decrease

3 in the "Consumer Price Index"” maintained by the United Btates

g Burean of Lahor Statietice, during the preceding three (3) years.
[~ 876 -Y36 ~ 2y8y

% 19. Lessee agreas to szcavate to eighteen (18) feet or

the end of gravel, whichever comes first.

-

20, Any payments, notices or other communicationas
requirad or appropriate undex this Agreemant shall be conclusively
F deemad accomplished and effective if dispatched, to the respective
parties at the address below, unless written rotice of any change
% of address is received and acknowladged by all parties hereto.

-

LE4SER:s LES T

Richard N. Cagey Glen O, Chambezs and

P.0. Box 1815 Dorothy I. Chambers
Rifle, Colorado 81650 28584 U.8. Highway 6 5 24

‘ Rifla, Colorado 81650

. 2l1. 1Lmasee agrees to allow a 30 £¢. tight-of-way
E% through sald proparty for an access road for Lasgor, their heirs,
( successors, and assigns in ownership of the remainder of Lot 1,

Section 14 and the SWhEWk, NB%SWy, NW4xSB%, Lot 1, Lot 2, and Lot
3 of Bection 11 all in Township 6 South, Rangs 93 Weat of the §th

P.M., not to include any new rallroad crossing; however, not
restricting lessor's use of the existing railroad orossing, Tha
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exact location of said right-of~way will he mutally established
and agreed on by both Lessea and Lassor. Lessee shall hava the
Tight to cross saild right of way for the purpose of transporting
material and eguipment.

212, lassee agrees to remave material from and acecording to
Pre-existing Agreement recorded as Recaption Wo. 291545 in the
Garffald County, Colorado, records, befora renoving material under
the remainder of the real property subjsct to this Agreenent,
PROVIDED THAT Lessce shall not he required to exhaust such
Tegerves underlying or which woild otherwise impair existing
acoess roads or acceas enaements created in favor of Lessea in
connection with lLessee's purchase of certain adjoining property
from the Lessor, nar shall this paragraph be deemasd to require the
mining of gravel underlying or which would impair the use and
existence of the batch plant, the parking and ntock pile areas and
the other mining and proca-sing facilitles which form a part of,
complement, or otherwise sexve Lessee's operations conducted on
the leased premisaes. It is understood that so long as Leasee
eontinues to covexr the annual rent payments puxsuant to paragraph
4 baxeof, through unspplied roymlty credits for the applicable
five vaar temm, .or in cash, Leszsee may contfaue to utilize the
leased premises for the batch plant, parking and stock plle areas,
and processing facilities which forn a part of, co.mplment, or
otharwise mexrve Lassee's operation canducted on tha adjoining

Pranises owned by him in fee.

55 e
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“ 23, Contemporaneously with the execution hereof, Lassse ia
pwchasing certain sdjoining lands from the grantor, as more par-
ticularly described in Exhibit *C*" attached. Lassee covanants and
egrees that graval rining operations on the propsrty described in
Exhibit “C" shall not be commanced until the gravel reservas on

® ths property subject to this Agreement have been axhausted in

E accordance with the terma hereof. As indicated above, exhaustion
of ragerves on the leased premises shall not require mining of

g graval undexlying the batch plant, the parking and stock pile
areas and the other mining and processing fanilities locatad on

% tha leased premises, or accass thareto. )

M IN WITNESS WHEREOF, the partles have hereunto executed this
Agraesment as of the day mBnd yesr first above written.

LESSEE; ' LESBOR:
- ﬂ

] » CaBay en 0O, ambers

g
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EXHIBIT A
LEGAL DESCRIPTION

A parcel of land situated in the SWkbwk, and the Wy of Lot 3 §n
Section 11, and Lot 1 in Section 14, Township 6 Bouth, Range 93
Weat of the 6th P.N., described as follows:

Beginning at a point on the Southeasterly right-of-way of the
Denver and Rio Grande Western Rallroad wvhence the Fast quarter
cornex of Sectlon 11 bears North 63°10Y30" Bast 3016,35 feat ana
North 80°05'43% BEasgt 873,19 feet) thence Bouth 488.92 featy thence
Bouth 89°37'26" West 399,82 faat; thence Eounth 00°15'00" East
827.42 faaty thence West 630.234 feet; thenca North 800 feet to n
point on the Southoasterly right-of-way of gaid rafilroad; thenoe
North 63°10°30" East 1150.00 feet to the point of haginning.

EXHIBIT B

1. Reservations and exceptions contained in the United
Statea4Patant: recotded in Book 12 at Paga 87 and in Book 12 at
Paga 545;

a2, Subjeot to the right of the proprietor of a
vein or lode to extract and remove his ore there LOMa

B. There is reserved from the lands hexaby
granted a zight of wai thareon for ditches or canals
constructed by tha aunthor ty of the United States.

2. Easement to Colorado Ute BRElectric Association
Ino.: Iecorded August 5, 1976, as Reception No. 273844 in Book 559
a ag. .

2. Lease Agreament with Elam Coustruction, Inc.,
recorded March 2§, 1979, gg Beception Xo. 292900 in Baok 528 at
gag:iss;us&szkswk and SW&SE%X of Section 11; FUANER and NEYNWY of
eccion » !

3. 011 and Gas YLease with Cimazzon Gme ¢ any
zgcozded May 26, 1983, as Reception No. 342432 in Book 628 at Page

4. Ditches, tozdways, and powerlines as shown en the
Burvey prepared by Landmark Serv{ces. ’

S. Agreements by and between Glen 0, ana Dorothy 1I.

Chambers, Lessors, and Dick Casey Concrete, Inc., Lessee, recorded
in Book 521 at Page 869 ang in Book 582 at Page 317.

v JONE
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A parce] of land situate in Lot 7, Lot 2 and Lot 3, the N /4 SE1/4, and
the NEI/4 SW1/4, lying southeasterly of thz Denver and Rio Grande Wastern
Ratlroad, a1l {n Section 11, Township & South, Range 93 West of the 6th
Princip2l Meridian, described as foltows:

BEGINNING at a point on the southeasterly right-of-way of safd raiiroad
whence the stona wonueent far ths East 1/4 corner of said’ Section 11 bears
North 80°05°43" Enst 873.19 fest; thence South 12°38°'00" East 37.7B tret;
thanca South 16°41'29" West 417.69 feet; thence South 31°44'DD" West
160.73 faet; thence South 70°34'35" West 286.12 feet; thence South
61°34°46" West 219.50 feet; thence South 56°37'24™ West 125.66 feet;
thence South 35°40Y35% West 240.05 feet; thence South 11°55'04" West
183.95 feet; thence South 89%25°58" West 303.01 feet; thence South
73°68'08" West 550.40 feet; thence South 480.15 feat; thence South
B89°37'26" West 923.00 feet; thence North 488.92 feet to a point on the
souvtheasterly right~of-way of said railrpad; thence Horth 63°10°30% East

3,016.35 feet to the point of beginning.




DISTRICT COURT, GARFIELD COUNTY, COLORADO
Court Address: 109 8™ Street, Suite 104
Glenwood Springs, Colorado 81601

Plaintiff: Colorado Rivers Edge, LLC, a Colorado
limited liability company,
V.

Defendant: Oldcastle SW Group, Inc., d/b/a United
Companies of Mesa County, a Colorado
corporation
Attorney for Defendant:
M. Craig Hall, #26647
Firm Name: Oldcastle Law Group € COURT USE ONLY ¢
Address: 900 Ashwood Parkway, Suite 600
Atlanta, GA 30338 Case No.: 2014CV030325
Telephone No.: (770) 392-5310
Fax No.: (770) 392-5305 Div.: B Ctrm.:

Email Address: Craig. Hall@Oldcastlelaw.com
Attorney Reg. No.: 26647

ANSWER AND AFFIRMATIVE DEFENSES

Oldcastle SW Group, Inc., d/b/a United Companies of Mesa County (“Defendant”),
by its undersigned attorney, hereby states its Answer and Affirmative Defenses to Complaint
as follows:

1. Defendant is without sufficient information to admit or deny the allegations
contained in paragraph 1 of the Complaint and, therefore, denies the allegations.

2. Defendant admits the allegations of paragraph 2 of the Complaint.

3. Defendant admits this action affects real property in Garfield County. The
remaining claims call for a legal conclusion and require no response.

GENERAL ALLEGATIONS

4, Defendant is without sufficient information to admit or deny the allegations
contained in paragraph 4 of the Complaint and, therefore, denies the allegations..

5. Defendant is without sufficient information to admit or deny the allegations
contained in paragraph 5 of the Complaint and, therefore, denies the allegations.

6. Defendant admits the allegations of paragraph 6 of the Complaint.




7. The easements speak for themselves, and Defendant denies any allegations in
paragraph 7 of the Complaint purporting to alter the legal effect of the easements attached as
exhibits 2 or 3.

8. The easement attached as exhibit 2 speaks for itself, and Defendant denies any
allegations in paragraph 8 of the Complaint purporting to alter the legal effect of the
easement attached as exhibit 2.

9. The deed and easement attached as exhibit 3 speak for themselves, and
Defendant denies any allegations in paragraph 9 of the Complaint purporting to alter the
legal effect of the easement or deed attached as exhibit 3.

10.  Defendant denies the allegations in paragraph 10 of the Complaint.
11. Defendant denies the allegations in paragraph 11 of the Complaint.

12. Defendant admits that it denies that it has breached either the Temporary
Easement or Easement No. 2. Defendant is without sufficient information to admit or deny
the remaining allegations contained in paragraph 12 of the Complaint and, therefore, denies
the allegations.

13 The lease attached as exhibit 4 speaks for itself, and Defendant denies any
allegations in paragraph 13 of the Complaint purporting to alter the legal effect of the lease
attached as exhibit 4.

14.  Defendant admits that it believes that it is operating in full compliance with
the Casey Lease. Defendant is without sufficient information to admit or deny the remaining
allegations contained in paragraph 14 of the Complaint and, therefore, denies the allegations.

15.  Defendant admits that a dispute exists between the parties. The remaining
claims included within paragraph 15 of the Complaint call for a legal conclusion and require
No response.

16.  Defendant is without sufficient information to admit or deny the allegations
contained within paragraph 16 of the Complaint and, therefore, denies the allegations.

FIRST CLAIM FOR RELIEF

17. Defendant incorporates by reference its answers to paragraphs 1 through 16 of
the Complaint.

18.  Defendant admits the allegations of paragraph 18 of the Complaint.



19.  The allegations contained within paragraph 19 of the Complaint call for a legal
conclusion and require no response.

20. The allegations contained within paragraph 20 of the Complaint call for a
legal conclusion and require no response.

AFFIRMATIVE DEFENSES
21.  Plaintiff’s Complaint fails to state a claim upon which relief can be granted.

22.  Plaintiff’s claims are barred, in whole or in part, by the doctrine of accord and
satisfaction.

23.  Plaintiff’s claims are barred, in whole or in party, by the doctrine of rescission
or cancellation by mutual consent.

24.  Plaintiff’s claims are barred, in whole or in part, by the doctrines of waiver and
release.

25.  Plaintiff’s claims are barred, in whole or in part, by the doctrine of laches.

26.  Plaintiff’s claims are barred, in whole or in part, by the doctrines of estoppel
and equitable estoppel.

27.  Plaintiff’s claims are barred, in whole or in part, by the statutes of limitations.

28.  Plaintiff’s claims are barred, in whole or in part, by the doctrine of in pari
delecto.

29.  Plaintiff’s claims are barred in whole or in part by Plaintiff’s own
authorization, acquiescence, or ratification of the actions of Defendant.

30.  Plaintiff's action for declaratory judgment fails for lack of a case or
controversy because Defendant is not in breach of the controlling documents.

31.  Plaintiff has failed to mitigate its damages.
32.  All allegations of the Complaint which are not expressly admitted are denied.

33.  Defendant’s actions are in full accord with the controlling lease document and
easements.



WHEREFORE, Defendant respectfully requests that the Court enter judgment in
favor of Defendant against Plaintiff as follows:

A. Denying Plaintiff any of the relief it has requested, including any of the relief
included in subpart A — E of its ad damnum clause in its Complaint, such that
Plaintiff recovers nothing from Defendant;

B. For such other relief as the Court deems proper;

C. For an award of costs incurred by Defendant in defending against the
Complaint; and

D. Defendant reserves the right pursuant to C.R.C.P. 57(h) to petition the court
for further relief including, but not limited to, an award and judgment for
damages, attorney fees, costs and expenses.

DATED this 9" day of December, 2014.
OLDCASTLE LAW GROUP

s/M. Craig Hall

By

M. Craig Hall, Reg. # 26647
Attorney for Defendant

Oldcastle Law Group

900 Ashwood Parkway, Suite 600

Atlanta, GA 30338

Telephone 770-392-5310

Facsimile 770-392-5305

Craig.Hall@Oldcastlelaw.com




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Robert Traylor, Peter R.
Black, Traylor, Tompkins & Black, P.C., 751 Horizon Court, Suite 200, Grand Junction, CO

81506-8754, prb@grandjunctionlaw.com:; rst@grandjunctionlaw.com, via e-filing with
LexisNexis this 9% day of December, 2014.

/s/M. Craig Hall

M. Craig Hall



DEPOSITION OF PETER SIEGMUND
September 22, 2015

DISTRICT COURT, GARFIELD COUNTY
COLORADO

Court Address:

109 8th Street, Suite 104
Glenwood Springs, CO 81601

Plaintiff:

COLORADO RIVERS EDGE, LLC,

a Colorado limited liability
company

V.

l
I
l
I
I
I
I
|
I
|
|
|
I
l
Defendant: |
OLDCASTLE SW GROUP, INC., d/b/a |
UNITED COMPANIES OF MESA COUNTY, a |
Colorado corporation |
| COURT USE ONLY
|
l
l
|
l
I
l
|
|
I

Peter R. Black CASE NUMBER:
TRAYLOR, BLACK & KANE, P.C. 2014CV030325
751 Horizon Court, Suite 200

Grand Junction, CO 81506 Div.: B

Phone: (970) 242-2636
Facsimile: (970) 241-3234
pPrb@grandjunctionlaw.com
Reg. #: 8202

DEPOSITION OF PETER SIEGMUND
TUESDAY, SEPTEMBER 22, 2015

PURSUANT TO NOTICE, the deposition of
PETER SIEGMUND, a witness herein, called for
examination by Traylor, Black & Kane, P.C., counsel
for the Plaintiff, was taken at the law offices of
Traylor, Black & Kane, P.C., 751 Horizon Court,
Suite 200, Grand Junction, Colorado, beginning at
the hour of 9:03 a.m., September 22, 2015, before
Mary L. Doring, Notary Public in and for the State
of Colorado, and Registered Professional Reporter.
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1 with getting a crossing at the east end of 298. Do 1 Q Right.

2 you see that, for context? 2 A Anniversary date of May 31, 2007. And

3 A Yes, | see that. 3 then the first sentence says, "This location began

4 Q Allright. So, this was in August. 4 to have some activity in mid-August of 2006."

5 And then on September 12, and I'm on 5 Q Okay. What's that tell you? Was Glen pit

6 page 379 of that exhibit, this is an acknowledgment 6 permitted when this technical revision request was

7 by the Division, DRMS, of the request for the 7 made in August of '06?

8 technical revision for the haul road; right? 8 A Looks like about a month difference.

9 A It looks like an approval for the 9 Q Okay. | only ask because you were saying
10 technical revision to put a haul road in. 10 that, you know, going from one permitted parcel onto
11 Q Okay. Right. I'm with you. 11 another permitted parcel onto another permitted
12 So, in this instance, the company sought a 12 parcel, you don't need a technical revision; right?

13 technical revision of a mining permit in order to 13 A That's what I'm saying.

14 putin a haul road. Did the company seek a 14 Q Doesn't a permit, the mining plan, define

15 technical revision of either the North Bank permit 15 what the access is for the property to which it

16 or the Glen's pit permit to put the haul road 16 applies?

17 between North Bank and Glen's pit? 17 A Yes.

18 A Did not. 18 Q Okay. And doesn't it also define the

19 Q Why not? 19 means or the — the means of transport, or how

20 A Well, | don't think it's necessary. 20 you're going to get the material off the property?

21 Q Do you know why it was done in 20067 21 A It defines that, yes.

22 A | don't think it was necessary then. | 22 Q Okay. And isn't that part of the permit

23 think they did that. But you're going from a 23 then?

24 proposed gravel pit onto an existing gravel pit that 24 A Yes.

25 already has approval for haul roads onto another 25 Q Okay. Well, in the North Bank property
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1 parcel that has approval for haul roads 1 case, the permit for the North Bank property

2 (indicating). | don't know why it would be 2 specifies that the material is to be -- once it's

3 necessary for that. 3 mined, is to be taken off the property via the river

4 Q Okay. You're saying going from an 4 conveyor; right?

5 approved gravel pit, that would be Glen's pit? 5 A That's correct.

6 A Glen's pit on 294, going onto an approved 6 Q Butyou're not following that permit?

7 gravel pit, called the Chambers gravel pit, on 7 A We are bringing it across the haul road

8 Parcel 542, onto an approved gravel pit, called the 8 between the North Bank pit and 294.

9 Chambers pit, on Parcel 450. 9 Q Okay.

10 I might add that, maybe that was a process 10 A Not all of it, but some of it.

11 that they decided to do just to cover everything, 11 Q You're not following the permit that

12 which, in my opinion, wasn't really necessary. 12 requires it to be all taken across the river on the

13 Q Atthe time this letter was written, the 13 river conveyor; correct?

14 request for the TR, in August of '12 - I'm sorry, 14 A Yeah. We're not following that portion of
15 August of '6, and the approval of it in September, 15 it.

16 the Glen's pit wasn't approved yet, was it? That 16 Q Okay. And what gives the company the

17 permit hadn't been issued yet, had it? 17 ability to ignore that portion of the permit?

18 A Boy, | don't know when that was issued. 18 A Well, you know, the mining plan is a plan
19 Q Maybe I can help. 19 that is put out there, and it is described, and DRMS
20 Well, it's got a 2005 number, 2005-075. 20 reviews that, and they do approve that. But there
21 A Yeah. There's a reference on Exhibit 17. 21 also are many things that happen during the course
22 Q Exhibit 17? 22 of a mine. And when you have incidental changes,
23 A 753. CRE753. 23 and things like that, yes, there are provisions in

24 Q Okay. 24 order to change the mining plan or -- but what

25 A This is an annual report. 25 they're ultimately concemed with is what is it
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