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SUBJECT: Agenda Item 21: Litigation Fund Request

Staff Recommendation:

CWCB recognizes that the Attorney General has identified a budget for Fiscal Year 2025-2026
totaling $2,679,750 for litigation-related activities in FY 25-56 as follows:

1) Colorado River Basin: $1,050,000
2) Republican River Basin: $37,500
3) South Platte River Basin: $536,000
4) Rio Grande Basin: $831,250

5) Arkansas River Basin: $225,000

In accordance with C.R.S Section 37-60-121(2.5)(b), CWCB also recognizes that the Attorney
General’s request will not exceed the balance of the fund and that the balance of the fund
for FY 25-26 is $2,000,000. CWCB further recognizes that an additional funding request from
the Attorney General may be made to the CWCB in the amount of $679,750, subject to
approval by the General Assembly. CWCB Staff recommends that the Board authorize the
expenditure of a total of $2,000,000 in litigation-related activities in FY 25-26 with
acknowledgement of consideration of an additional funding request by the Attorney General
during FY 25-26 in the amount of $679,750 if approved by the General Assembly.

Background:

Section 37-60-121(2.5) of the Colorado Revised statutes provides that the Colorado Water
Conservation Board is authorized “to expend...a total sum not to exceed the balance of the
litigation fund, which is created for the purpose of engaging in litigation...to defend and
protect Colorado’s allocations of water in interstate streams and waters; and to ensure the
maximum beneficial use of water for present and future generations by addressing important
questions of federal law...”

The Attorney General issues an annual request to the Board for litigation fund authorizations.
Adequate funding for the litigation fund is essential to allowing the Office of the Attorney
General, State Engineer, and CWCB to prepare for and participate in ongoing and future
negotiations and litigation in order to defend Colorado’s rights and apportionments as
provided by the compacts.
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Request for Expenditure from Litigation Fund for Fiscal Year 2026
Federal and Interstate Water Unit Legal Expenses

Dear Colorado Water Conservation Board Members:

Section 37-60-121(2.5)(a)(III), C.R.S., authorizes the Colorado Water
Conservation Board (“CWCB” or “Board”) to expend money from its Litigation Fund,
at the request of the Attorney General, for the costs to defend and protect Colorado’s
allocations of water in interstate streams and rivers. Pursuant to that authorization,
I request you approve the expenditure of specific funds from the Litigation Fund for
Fiscal Year 2026 (“FY26”) to continue our efforts to effectively protect Colorado’s
interests in the Colorado, Republican, Rio Grande, South Platte, and Arkansas River
Basins in the upcoming year. These expenditures, as itemized below, are necessary
to participate fully in all processes, including negotiation and litigation, where
Colorado’s interests in these interstate rivers are implicated.

Previous years’ funding requests for work to defend and protect Colorado’s
interests in these river basins were based on our then-current best estimates of the
work required in the upcoming year. Because such work is heavily dependent on
court decisions and case and project management practices beyond the control of the
attorneys, it is difficult to accurately project the timing of litigation-related costs for
the entire year. As a result, certain funds authorized for expenditure in a basin in a
given year are not always fully expended by the close of that year. This is the case
for the funds authorized for all river basins this year. It is anticipated that the funds
you authorized for Fiscal Year 2025 (“FY25”) will not be fully expended by June 30,
2025.

To reconcile separate accounting by the Department of Natural Resources and
Department of Law (“DOL”), we “zero out” the remaining FY25 authorizations and
make new requests for each basin for the funds needed in FY26. Below is the
estimated reconciliation between funding authorizations and actual expenditures for
each basin for FY25, and a discrete funding authorization request for each basin for
FY26. Attached to this letter is a summary table of the basins which reflects the
FY25 authorization and actual expenditures through April 2, 2025, for personnel,
operating, and contractor expenses in each of the basins. The table also includes
estimated expenditures through June 30, 2025, and a separate summary of the
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funding request for FY26. As the table shows, the FY26 authorizations as outlined
in this letter are partially offset by the unexpended funds authorized and carried
forward from FY25. The table also shows that anticipated funding needs for FY26
total approximately $2,679,750.00.

Request for approval of expenditure for the Colorado River Basin

To protect Colorado’s interests in this basin, Colorado continues to be involved
In proactive basin planning investigations, National Environmental Policy Act and
Endangered Species Act processes, 7-state and federal negotiations for coordinated
reservoir operations, voluntary water conservation programs, drought response
operations, compact compliance investigations, Animas La-Plata matters, Upper
Colorado River Basin Fund Memorandum of Agreement (“MOA”) implementation,
Intrastate and multi-state litigations and generally defending the state’s allocations
of water in the Colorado River system. Such activities require sound legal analysis
and detailed technical knowledge to inform decision making.

In May 2024, the Board approved $600,000 to support legal staff at the DOL.
Additionally, the Board authorized an expenditure of $300,000 for expert consulting
work to coordinate ongoing efforts and to inform ongoing legal positions regarding
short-term actions to stabilize the Colorado River system, long-term reservoir
guideline negotiations, compact compliance investigations, and interstate
negotiations. Finally, the Board approved an additional $125,000 for travel and
operating expenses, including the on-going licensing and installation of database
software as needed to maintain consistency in managing the Colorado River Basin
databases. Actual FY25 expenditures of these funds for DOL are estimated to be
$1,008,076.50.

For FY26, defending Colorado’s allocation of water requires that we remain
fully staffed to address the on-going issues in the Colorado River Basin, including but
not limited to: (1) participating in intra- and interstate voluntary water conservation
programs and rulemaking processes; (2) implementing the Upper Basin and Lower
Basin Drought Contingency Plans; (3) representing Colorado’s Commissioner in
short-term actions to address the severe drought conditions in the Colorado River
Basin and participating in the post-2026 river operations negotiations; (4)
implementation of the Glen Canyon Dam Long Term Experimental Plan (“LTEMP”);
(5) operating of the Aspinall Unit consistent with state law and the 2012 Record of
Decision; (6) operating and managing the Animas-La Plata Project; (7) Endangered
Species Act and Salinity Control Act considerations; (8) implementing the Upper
Colorado River Basin Fund MOA 2; (9) serving as legal members of the Upper
Colorado River Commission legal committee; (10) advising on drought response
operations and related Drought Response Operations Agreement (“DROA”) Plans,
demand management feasibility investigations, compact compliance strategies, and
water rights administration in Colorado and throughout the basin as it relates to the
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compacts; and (11) any ongoing or upcoming litigation that could implicate Colorado’s
interests in the Colorado River system. This significant work requires funds to
accommodate possible increases in state benefit requirements and salaries. We also
anticipate continuing the contracting work associated with the Upper Basin Drought
Contingency Plan, voluntary conservation programs and compact compliance matters
within Colorado, and contracts with expert consultants to assist in representation in
the post-2026 river operations negotiations. For these reasons, we estimate the need
to spend $650,000 on DOL legal staff, $300,000 on contract costs, and $100,000 on
travel and operating costs. To pay for these efforts, we request the Board
authorize the expenditure of $1,050,000 for FY26 for the Colorado River
Basin.

Request for approval of expenditure for the Republican River Basin

For FY25, the Board approved requests for expenditure of $40,000 from the
Litigation Fund to continue to defend Colorado’s use and allocation of water under
the Republican River Compact. These funds have been paid for negotiation meetings
and other expenses related to compact administration among Nebraska, Kansas, and
Colorado. They have also paid for expert consultant fees that were anticipated in
preparation for the Republican River Basin Rules trial in Water Court for Water
Division No. 1. Expenditures for Republican River Basin work for FY25 are estimated
to be approximately $33,292.20.

For FY26, continued case work and the work of expert consultants to
implement the accounting consistent with settlements and court decisions will be
necessary. Moreover, after receiving a favorable ruling from the Water Court in
Division No. 1 adopting the compact compliance rules, the DOL will require funds for
on-going expert consultant contracts and travel expenses to now implement the
compact compliance rules. To pay for these efforts, we request the Board
authorize the expenditure of $37,500 for FY26 for the Republican River
Basin.

Request for approval of expenditure for the South Platte River Basin

For FY25, the Board approved requests for expenditure of $155,000 from the
Litigation Fund to continue to defend Colorado’s use and allocation of water under
the South Platte River Compact. During FY25, the Unit provided legal services on
matters impacting the South Platte River Compact and the Platte River Recovery
Implementation Plan. Expenditures for South Platte River Basin work for FY25 are
estimated to be approximately $55,370.42.

The need for these legal services is expected to continue and increase through
FY26. For FY26, we anticipate the need for legal services and expert consultants,
travel, and operating expenses. To pay for these efforts, we request the Board
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authorize the expenditure of $536,000 for FY26 for the South Platte River
Basin.

Request for approval of expenditure for the Rio Grande River Basin

For FY25, the Board approved a request for expenditure of $492,000 for
retaining expert consultants, providing for travel and operating expenses associated
with Rio Grande River Basin litigation and settlement negotiations among Texas,
New Mexico, Colorado and the United States for FY25. The litigation team has
contracted with expert consultants in ground water, hydrogeology, Rio Grande River
water administration, and agricultural engineering to inform the claims at issue in
the case and to cover court-ordered mediation costs and related litigation expenses.
Overall expenses in FY25 for interstate litigation work in the Rio Grande Basin are
estimated to total approximately $580,353.54.

The Unit is also participating in various groundwater rules cases in Division
No. 3 Water Court that could impact the Division Engineer’s administration of
water rights for compliance with the Rio Grande Compact. One is already set for
trial in January 2026. Overall expenses for this work are estimated to be
$216,000.00.

On-going trial or settlement preparation and participation in both Original
Action No. 141 still before the U.S. Supreme Court and to engage in litigation to
protect Colorado’s interests regarding the groundwater rules in the Rio Grande
Basin will be necessary during FY26. To pay for all these efforts, we request
the Board authorize the expenditure of $831,250.00 for FY26 for the Rio
Grande River Basin.

Request for approval of expenditure for the Arkansas River Basin

For FY25, the Board approved requests for expenditure of $280,000 from the
Litigation Fund to continue to defend Colorado’s use and allocation of water under
the Arkansas River Compact. Overall expenses in FY25 for interstate litigation work
in the Arkansas Basin are estimated to total approximately $220,165.00.

The Unit anticipates expenditures for travel and operating expenses and
expert consultants on matters that impact the Arkansas River Basin in FY26. To
pay for these efforts, we request the Board authorize the expenditure of
$225,000 for FY26 for the Arkansas River Basin.
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Conclusion

The funding needs set out above are necessary to accomplish our essential
work in support of the CWCB, the Division of Water Resources, the Department of
Natural Resources, and Colorado’s Compact Commissioners in ongoing
negotiations, investigations, and litigation to protect Colorado’s interests in
interstate streams and rivers. We therefore request and recommend that CWCB
authorize the above-identified expenditures for FY26.

We further recommend that CWCB’s authorizations extend the use of
appropriated funds to FY27 if not expended in FY26, and allow the Board Directors,
in consultation with the State Engineer, Colorado’s Commissioner to the Upper
Colorado River Commission, and appropriate DOL staff, to allocate funds between
these activities based on actual costs and litigation necessities during FY26.

Thank you for your consideration.

Sincerely,
Z —Z— ; , ‘
/ ( ] ’ &/W
Phil Weiser

Colorado Attorney General



Federal and Interstate Water Unit
Litigation Fund Expenditures
Current and Projected (FY25 & FY 26)

Requested Approx. Available
Project by Basin Funding Needs CWCB Approved FY 25 Expenses FY 25 Estimated Expenses Funds Funding Needs Difference
FY25 FY25 Through 4/02/2025 Through 6/30/2025 FY 26 FY26
Colorado River
Personnel S 600,000.00 | $ 600,000.00 | $ 425,314.51 | $ 230,694.00 | $ (56,008.51)| $ 650,000.00
Operating S 75,000.00 | $ 75,000.00 | $ 17,477.73 | § 8,738.87 | $ 48,783.41 | S 60,000.00
Travel $50,000 | $ 50,000.00 | $ 19,174.26 | $ 9,587.13 | $ 21,238.61 $40,000
Contracting $ 300,000.00 | $ 300,000.00 $240,810.50 $56,279.50 | $ 2,910.00 | $ 300,000.00
Colorado River Total S 1,025,000.00 | S 1,025,000.00 | S 702,777.00 | S 305,299.50 | $ 16,923.51 [ S 1,050,000.00 (1,033,076.50)
Republican River
Operating/Travel $5,000 | $ 5,000.00 328.13| $ 164.07 | S 4,507.81 $2,500
Contracting S 35,000.00 | $ 35,000.00 10,751.08 $ 22,048.92 | $ 2,200.00 | $ 35,000.00
Republican River Total S 40,000.00 | S 40,000.00 | S 11,079.21 | § 22,212.99 | $ 6,707.81 | § 37,500.00 (30,792.20)
Arkansas
Operating/Travel S 5,000.00 | $ 5,000.00 | $ 110.00 | $ 55.00 | $ 4,835.00 $5,000
Contracting $ 275,000.00 | $ 275,000.00 | $ 66,469.50 | S 153,530.50 [ $ 55,000.00 | $ 220,000.00
Arkansas River Total S 280,000.00 | S 280,000.00 | S 66,579.50 | S 153,585.50 | $ 59,835.00 | S 225,000.00 (165,165.00)
South Platte
Operating/Travel S 5,000.00 | $ 5,000.00 | $ 389.17 | $ 500.00 | $ 4,110.83 $31,000
Contracting $ 150,000.00 | $ 150,000.00 $22,987.50 | $ 31,493.75 | $ 95,518.75 | $ 505,000.00
South Platte River Total S 155,000.00 | S 155,000.00 | $ 23,376.67 | S 31,993.75 | $ 99,629.58 | § 536,000.00 (436,370.42)
Rio Grande
Personnel $ - $ - $ - $ - $ - |s -
Operating /Travel $ 30,000.00 | $ 30,000.00 | $ 63,675.69 | $ 31,837.85 | $ (65,513.54)| $ 356,250.00
Contracting S 462,000.00 | $ 462,000.00 | $ 54,775.00 | $ 430,065.00 | $ (22,840.00)| $ 475,000.00
Rio Grande River Total S 492,000.00 | S 492,000.00 | S 118,450.69 | § 461,902.85 | $ (88,353.54)| S 831,250.00 (919,603.54)
TOTALS $ 1,992,000.00 $ 1,992,000.00 $ 922,263.07 $ 974,994.58 $ 94,742.36 $ 2,679,750.00 (2,585,007.65)






