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INTRODUCTION 

Platte Valley Irrigation Company (PVIC) intends to construct an irrigation equalization reservoir to mitigate 

impacts of diurnal fluctuations in diversion from the South Platte River. Diurnal fluctuations in diverted 

flows currently have a negative impact on PVIC water users, especially those located near the end of the 

irrigation canal. The equalization reservoir will provide a more consistent water delivery to PVIC water 

users. In addition to daily equalization, additional storage provided in the reservoir could be used to store 

supplemental water available during periods of “free river conditions” on the South Platte River. 

Infrastructure related to the equalization reservoir will also provide for more accurate measurement of 

the irrigation diversions into the reservoir and released from the reservoir in support of the irrigation 

demands associated with the water users. 

PROJECT SPONSOR 

Platte Valley Irrigation Company (PVIC) is a Colorado Mutual Ditch Company and a Non-profit Corporation 

in good standing with the Secretary of State’s Office. Articles of Incorporation, Bylaws, and Certificate of 

Good Standing are included in Appendix D. PVIC was incorporated in 1883, operating continuously to 

deliver water and applying assessments since its inception. Assessments for the year 2022 were set at the 

annual stockholder meeting of $650 per share of stock. The company has issued 344 shares of stock 

owned by 79 shareholders. The Company owns 2,513 units of C-BT water, which is used by 39 

shareholders as supplemental water. Other shareholders may lease additional C-BT water as 

supplemental water. 

PVIC diverts water for irrigation from the South Platte River near Fort Lupton, Colorado for the purpose 

of irrigation. PVIC has a part (2/3) ownership in Sand Hill Lake to store up to 400 acre-feet of CBT water. 

They have no other storage or equalizer reservoirs within their system. The majority of PVIC stock 

ownership remains as agriculture, with only 25 of the 344 shares listed as non-agriculture, all shares 

continue to be used for agriculture. 

PROJECT SERVICE AREA 

The proposed Equalization Reservoir is located 2 miles east and 2 miles north of Platteville in NE ¼ of 

Section 9, Township 3N, Range 66W of the 6th Principal Meridian, County of Weld, State of Colorado. A 

location map showing the PVIC facilities is provided in Appendix A. 

The service area for PVIC (Evans No. 2 Ditch) includes approximately 14,832 acres of irrigated farm land 

in Weld County, Colorado. The approximate service area boundaries are shown on the map in Appendix 

A.  The service area starts near Platteville and extends along the east side of State Highway 85 north and 

east for approximately 15 miles. Crops grown in the service area include corn, beets, grain including oats, 
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wheat and barley, alfalfa hay, and potatoes. An approximate distribution of crops and planted acreage is 

shown in Table 1. 

Table 1 Distribution of Crops and Planted Acreage 

Crop Type No. of Acres 

Corn 5,340 

Alfalfa Hay 4,600 

Grain 750 

Beets 300 

Potatoes 150 

Other 3,692 

Total 14,832 

 

Average crop yields per acre in this area are: 4 tons of alfalfa hay, 18 tons of beets, 150 bushels of corn, 

65 bushels of winter wheat, 50 bushels of spring wheat, 18 tons of silage, 1600 pounds of dry beans, and 

78 bushels of barley. 

LAND OWNERSHIP 

Land in the project service area is primarily private farms, ranches, and some individual home sites. All 

the agricultural land serviced by PVIC is privately owned. 

WATER RIGHTS 

PVIC diverts water for irrigation from the South Platte River near Fort Lupton, Colorado. Both PVIC and 

Farmers Reservoir and Irrigation Company (FRICO) divert water from the river through a jointly owned 

headgate, which is located on the east bank of the south Platte River in the NE ¼ of Section 19, Township 

2 North, Range 66 West of the 6th P.M. They share the same channel (the Platte Valley Canal, jointly owned 

with FRICO) for approximately 10 miles to a bifurcation structure, located in Section 9, Township 3 North, 

Range 66 West of the 6th P.M. At that point, the Evans No. 2 Ditch, owned by PVIC, serves to deliver water 

to irrigated lands under the ditch. The Evans No. 2 Ditch terminates at the inlet to Lake Christina. The 

decree for the Evans No. 2 Ditch is known as Priority No. 25, in the amount of 177.07 cfs (PVIC was also 

decreed Priority No. 40, which was later transferred to FRICO as part of a settlement agreement; it was 

later declared abandoned.) PVIC has successfully applied in Water Court for a direct flow right and storage 

right to fill and refill Platte Valley Reservoir No. 1 which involves the use of the Platte Valley Canal as well 

as the Evans No. 2 Ditch for delivery of water and for recharge. The application includes two recharge 

sites, a junior water storage right, and recharge by seepage from sections of the ditch using diversions 

from the junior priority. The Decree of the Water Court is included in Appendix F. 
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PVIC also currently owns 2,513 C-BT units of NCWCD. PVIC has part ownership in Sand Hill Lake (also 

known as Coal Ridge Dam) and can store up to 400 acre-feet of C-BT water in this reservoir. PVIC has no 

water decree associated with this reservoir. 

NEED FOR THE PROJECT 

Diurnal fluctuations in diverted flows currently have a negative impact on PVIC water users, especially 

those located near the end of the irrigation canal. PVIC has a need for some storage capacity and for an 

equalizer on the ditch to allow for more efficient management of the water diverted. At the present time 

they must balance the diversions with demand or lose a portion of the diverted flow. If there is excess 

water in the system, the only existing option is to divert water into Lake Christina and the Gilmore Ditch, 

neither of which are owned by PVIC. The water is lost to them with no return for any excess. Infrastructure 

related to the equalization reservoir will also provide for more accurate measurement of the irrigation 

diversions into the reservoir and released from the reservoir in support of the irrigation demands 

associated with the water users. 

PROPOSED FACILITIES 

The proposed project facilities include a new reservoir, dam embankment, reservoir inlet/bifurcation 

structure located on the FRICO ditch, reservoir outlet works, emergency spillway, and measurement 

structures at the reservoir inlet and outlet. 

ALTERNATIVES EVALUATED 

Starting in 2004, PVIC commissioned several studies and designs for an equalization reservoir. As part of 

a feasibility study completed In October 2018, Anderson Consulting Engineers (ACE) conducted a review 

and summary of previous studies. A summary of the most pertinent information from the previous studies 

is presented below.  

Applegate Group, Inc. (2004):  This work included a site survey completed by King Surveyors, reservoir 

layout based on a minimum reservoir of 200 acre-feet, preliminary geotechnical investigations 

completed with a backhoe, and an opinion of probable costs. This work resulted in an equalization 

reservoir of 166 acre-feet which encompassed 38 acres. Construction costs were estimated, ranging from 

a low of $1,427,300 to a high of $1,930,400. The construction estimate included reservoir excavation, 

dam embankment fill material, outlet structure/spillway, inlet structure, and slurry wall. Storage of 

irrigation water required utilization of the FRICO ditch facilities to promote the diversion into the 

reservoir.  

WW Enterprises Consulting Engineering (2004):  Subsequent to the completion of the work by the 

Applegate Group, WW Enterprises Consulting Firm completed a subsurface investigation and soils report 

at the location recommended for the equalization reservoir. In conjunction with Boesch Fisher 
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Engineering, Inc., a concept plan of the equalization reservoir was completed which reflected 

modifications to the existing bifurcation structure, construction of an intake canal into the reservoir, and 

a revised inlet/outlet structure from the reservoir. 

Smith Geotechnical Engineering Consultants (2006 to 2013):  A comprehensive geotechnical investigation 

was conducted by Smith Geotechnical Engineering Consultants (SGE, March 6, 2006) at the recommended 

site for the proposed equalization reservoir. The report included considerations for the reservoir design, 

seepage, and embankment construction. Design and seepage considerations included the following: (a) 

the soils encountered should contain enough clay to be suitable for sealing the reservoir from excessive 

seepage; (b) all soils encountered in the reservoir excavation will require compaction to ensure the 

permeability is suitable; and (c) soils should be processed, scarified, and compacted to a depth of 18 inches 

below the finished grade. Subsequent to the completion of the geotechnical investigation, SGE completed 

a detailed feasibility study of the equalization reservoir. This work included site surveying, field 

investigation, engineering, development of construction drawings, estimate of construction costs, and 

submittals to the USACE for a Section 404 permit and the State of Colorado Department of Water 

Resources for a reservoir permit (Platte Valley Reservoir #1). The reservoir permit submittal to the State 

of Colorado Department of Water Resources included a detailed design report (dated May 2007) and 

design/construction drawings for Platte Valley Reservoir #1 Dam (dated May 2007). The Colorado State 

Engineer approved the submittal for Platte Valley Reservoir #1 Dam on January 24th, 2008. Construction 

related to the reservoir permit was not initiated and the permit is no longer valid. However, pertinent 

information related to site survey data, design grading plans, geotechnical and soils data were reviewed 

and utilized in support of the current design. 

Clear Water Solutions (2010-2012):  Clear Water Solutions (CWS) was contracted in November 2010 to 

provide PVIC with a planning document that focused on: (a) magnitude and duration of diurnal flows and 

free water within the South Platte River that may be available to PVIC; (b) locations, potential benefits 

and cost estimates for equalization reservoirs within the PVIC canal system; and (c) an investigation of 

SCADA infrastructure to capture diurnal flows conveyed by the PVIC canal.  The report provided by CWS 

in February 2011 recommended the following: 

• Priority #1-implement SCADA improvements to capture excess flows from the South Platte River 

(estimated construction cost range of $200,000 to $250,000). 

• Priority #2-construction of check structures in the lower third of the PVIC canal to improve 

delivery of irrigation water (estimated construction cost of $30,000 to $40,000 for each check 

structure). 

• Priority #3-construction of Platte Valley Reservoir #1 along with a diversion structure west of the 

existing bifurcation structure (estimated construction cost of $3,000,000). 

 

Frachetti (2012-2015):  In December 2012, Frachetti investigated the feasibility of pumping water from 

the PVIC Canal into small, non-jurisdictional storage ponds adjacent to the canal.  The investigation 

recommended utilization of electric submersible pumps, power provided by an engine driven generator, 
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and integration of SCADA system.  The construction costs were estimated to be $2,000,000.  

Alternatively, the report recommended construction of a smaller version of the Platte Valley Reservoir 

#1 (less than 100 acre-feet).  A subsequent technical memo in December 2012 investigated minor 

improvements to the bifurcation structure (installation of two Rubicon gates on the FRICO portion of the 

bifurcation structure), and installation of two Rubicon gates on the PVIC canal.  The construction cost 

was estimated to be $1,078,000 and did not include acquisition of private property for the storage 

reservoir. 

In June of 2014, Frachetti issued another technical memo related to the PVIC equalization storage 

reservoir.  The report evaluated two locations for the reservoir; one on property located by PVIC and 

one on land directly adjacent to the bifurcation structure but not owned by PVIC.  The technical memo 

recommended: (a) construction of the reservoir on property owned by PVIC, (b) construction of a 

reservoir as large as practical and cost effective, (c) construction of a new bifurcation structure with 

integrated flow measurement capability for both PVIC and FRICO, and (d) removal of the existing 

bifurcation structure.  No cost estimates were provided for construction of the proposed improvements. 

Anderson Consulting Engineers, (2018): During a discussion at the board meeting with PVIC on November 

8th, 2017, Anderson Consulting Engineers, Inc. (ACE) was requested to submit a scope of work to conduct 

a preliminary feasibility assessment of the equalization reservoir that would focus on the utilization of the 

existing bifurcation. The feasibility assessment was intended to address several considerations regarding 

the structure. The feasibility investigation focused on the following considerations: 

• Rehabilitation or replacement of the existing bifurcation structure, 

• Facilities and structures required to divert water from the PVIC canal into the reservoir and 

releases from the reservoir, 

• Determination and limitations of the potential storage within the reservoir, and 

• Potential costs related to the construction of the reservoir. 

 

A copy of the 2018 feasibility study is provided in Appendix G. 

 

SELECTED PROJECT 

In November 2019, the PVIC Board of Directors decided to construct a 232 acre-foot equalization reservoir 

located in the Northeast ¼ of Section 9, Township 3 North, Range 66 West of the 6th Principal Meridian in 

Weld County, Colorado. The project site is approximately 2 miles northeast of Platteville, Colorado. A 

project location map is provided in Appendix A. ACE was hired to initiate the design, permitting and 

construction drawings related to the PVIC Equalization Reservoir.  

The selected project includes a bifurcation structure and reservoir inlet works located on the FRICO canal, 

an 11-ft dam embankment, reservoir outlet works, emergency spillway, and measurement structures at 

the reservoir inlet and outlet. All project components are shown in Figure 1.  
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Bifurcation Structure and Reservoir Inlet Works 

This project involves construction of a bifurcation structure within the FRICO Canal to divert all PVIC 

irrigation water into the proposed reservoir. The purpose of the proposed bifurcation structure will be to 

facilitate storage to divert and regulate the flows conveyed into the PVIC Ditch. Diversion of PVIC irrigation 

water conveyed within the FRICO Canal and diverted at the bifurcation structure has been designed to 

accommodate the maximum irrigation flow of 177 cfs associated with the PVIC water right. During the 

irrigation season, an overshot gate has been identified within the FRICO Canal and hydraulically designed 

to accommodate the diversion into the reservoir. Simultaneous with the overshot gate on the FRICO 

Canal, the reservoir inlet gate (undershot gate, either a slide gate or radial gate) has been selected and 

designed to promote diversions into the reservoir. Both gates will be utilized to control the diversions into 

the reservoir as well as those required to meet the requirements of the FRICO Canal water users. During 

the storage season, it is anticipated that the FRICO Canal gate will be fully recessed into the bifurcation 

structure thereby promoting the conveyance of FRICO water diversions. The reservoir inlet gate will be 

closed during the storage season.  

Based on conversation with FRICO representatives, the maximum flow conveyed within the FRICO Canal 

in accordance with the storage right is 500 cfs. The proposed bifurcation structure is designed to 

accommodate flows of 500 cfs within the FRICO Canal during the storage season.  

The inlet works integrated into the bifurcation structure to the reservoir also include a concrete channel 

and energy dissipation structure along with riprap stabilization at the outlet from the structure.  

Dam Embankment 

As discussed previously, the storage in the reservoir is necessary to control the diurnal fluctuations 

associated with the diversions from the South Platte River and ensure a more consistent delivery of 

irrigation water to the PVIC shareholders. Based on conversations with representatives of PVIC, the 

fluctuations may be as much as 40% to 50% of the maximum diversion. Assuming an irrigation diversion 

of 177 cfs at the headgate, a 50% diurnal fluctuation would result in a discharge reduction to 88 cfs due 

to the diurnal fluctuation. A daily storage volume of approximately 176 acre-feet would allow for a 

consistent irrigation discharge of 177 cfs during periods of diurnal fluctuations. The goal of the project is 

to optimize the storage available within the dam embankment to address the diurnal fluctuations, satisfy 

the daily demands of water users, and provide consistent releases from storage to the water users. 

Reservoir Outlet Works 

The reservoir outlet incorporates an undershot gate that is 20 feet in width. The design of the gate allows 

for a maximum release of approximately 180 cfs through the range of tailwater conditions created in the 

PVIC Ditch. All irrigation water diverted from the South Platte River will flow into the reservoir and either 

be partially or fully stored, or directly released through the radial gate to support the irrigation demands 

of the PVIC water users. Power provided to the site will provide for both manual and remote operation of 
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the radial gate. Measured releases from the reservoir outlet works will be based on real-time data 

collection of reservoir stage height, tailwater conditions in the outlet channel created by the flow depth 

in the PVIC Ditch, and inflows to the reservoir measured at the inlet structure. Operational rules will be 

developed to monitor and safely regulate the reservoir stage as well as the inflows and outflows to the 

reservoir. Reservoir stage and storage will also be measured with instrumentation placed at the outlet 

works. 

A structural concrete floor and walls will be provided to support the installation and operation of the gate. 

Rock riprap will be placed immediately downstream of the outlet structure to promote stabilization of the 

receiving transition channel. A channel from the outlet works to the PVIC Ditch will be excavated to 

adequately convey the reservoir releases and will transition into the existing PVIC Ditch.  

Emergency Spillway 

Based on hydrologic analysis the PVIC equalization reservoir dam was determined to be a “high” 

hydrologic hazard. Given the “high” hydrologic hazard determination for the PVIC equalization reservoir 

dam, the spillway was sized to pass the 0.01% Annual Exceedance Probability (AEP) Inflow Design Flood 

(IDF) of 466 cfs, per the Colorado “Rules and Regulations for Dam Safety and Dam Construction” (Colorado 

Dam Safety Branch 2020). The selected spillway configuration has a crest elevation of 4828.0, a crest 

length of 50 feet, and 5:1 side slopes up to the dam crest elevation of 4831.5. The spillway was sized to 

pass the 0.01% AEP IDF flow with at least 1.4 feet of residual freeboard to the dam crest (3.5 feet of total 

freeboard).  

Current Project Status 

A hazard classification and hydrologic hazard analyses of the proposed project was submitted to Dam 

Safety for review in October of 2021. The study classified the proposed dam embankment as a “Significant 

Hazard Dam” with a “High Hydrologic Hazard.”  Dam Safety approved the evaluation and hazard 

classifications in January of 2022.  

A draft design of the project was completed and submitted to Dam Safety for review in June of 2022. Dam 

Safety provided design review comments in September of 2022. Final project design, in accordance with 

Dam Safety comments, is currently underway and expected to be completed at the end of 2022. 
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Figure 1 Location of Project Components 
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COST ESTIMATE 

Below is a cost estimate of the current reservoir design developed by ACE in November of 2022.  

Table 2 PVIC Equalization Reservoir Cost Estimate 

Item No. Description Unit Est. Qty Unit Cost ($)   Item Cost ($) 

1 
Mobilization, Demobilization, and General 
Work 

LS -- $490,344   $490,344 

2 Construction Surveying and Staking LS -- $20,000   $20,000 

3 Water Control LS -- $100,000   $100,000 

4 Earthwork (No Shrinkage or Swell Assumed)          
 Strip and Stockpile Topsoil (6" of Depth) CY 63,033 $5 

 
$315,165 

 Replace Topsoil (6" of Depth) CY 63,033 $5 
 

$315,165 
 Excavation (Scrapers) and Stockpile CY 82,152 $4 

 
$328,608 

 Excavation (Hoe/Truck) and Stockpile CY 60,501 $6 
 

$363,006 
 Excavation (Hoe/Truck) and Haul Off-Site CY 211,964 $6 

 
$1,271,784 

 Fill On-Site from Stockpile CY 142,653 $4   $570,612 

5 Access Roads          
 North Access Road (Approx. 15' W x 80' L) LS 1 $5,000  

$5,000 
 South Access Road (Approx. 15' W x 82' L) LS 1 $5,000   $5,000 

6 Cast-In-Place Diversion/Inlet Structure LS 1 $515,000   $515,000 

7 Cast-In-Place Outlet Structure LS 1 $130,000   $130,000 

8 Cast-In-Place Emergency Spillway LS 1 $18,000   $18,000 

9 Concrete Slurry Wall CY 362 $500   $181,000 

10 Toe Drain LF 2,725 $100   $272,500 

11 Gates          
 Outlet Gate LS 1 $50,000  $50,000 
 Inlet Gate LS 1 $45,000  $45,000 
 Check Gate LS 1 $250,000   $250,000 

12 Riprap          
 Type M Grouted Riprap CY 420 $180   $75,600 

13 Electrical and Controls          
 Electrical Services LS 1 $37,000  $37,000 

  Electrical Sitework LS 1 $35,000   $35,000 

TOTAL CONSTRUCTION COST  $5,393,784 

Total Construction Cost w/ 15% Contingency $6,202,852 

Engineering, Surveying $300,000 

 
TOTAL PROJECT COST $6,502,852 
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FINANCIAL ANALYSIS 

PVIC is applying for a 30-year loan from the CWCB in the amount of $4,500,000 from the Water Project 

Loan Program Account to cover construction costs of the reservoir. The remaining amount of the 

expended cost of the reservoir (~$2,000,000) will be paid from the capital improvements fund and other 

funds currently held by the Company. The loan application is attached in Appendix B.  

Financial statements for fiscal years ended 2019, 2020, and 2021 are included in Appendix C of this 

feasibility study. For the fiscal year ended November 30, 2021, PVIC had income of $897,155, with 

expenses of $724,138. The Company had a cash balance of $2,711,522 as of fiscal year end November 30, 

2021. The cash balance included $8,652 in a checking account, $242,341 in a money market account, 

$3,083 in a money market account and $35,000 in a certificate of deposit (which was being held as the 

loan reserve account for the prior CWCB loan). In addition, PVIC had $2,422,446 in a capital improvements 

account. PVIC’s capital improvements account is funded through equity contributions in the amount of 

$10,000 per share or partial share from the sale of allocated C-BT water sold from PVIC share certificates. 

At the standard agricultural lending rate of 1.8%, the annual payments on a $4,500,000 30-year loan would 

be $195,441. Annual assessment rates would not increase; current assessments are $650 per share. 

Assessments are presented to stockholders and approved at the annual stockholder meeting held in 

December of each year. The assessments may vary from year to year and are summarized in Table 3 for 

the years 1997 to 2021. Table 4 below shows a financial summary of the project.  

Table 3 Assessment Rates 1997 - 2021 

Year 
Assessment 

Rate 
CBT Increased 

Assessment Rate 
Year 

Assessment 
Rate 

CBT Increased 
Assessment Rate 

2021 $ 650 $ 26.20 2008 $ 500 $ 8.80 

2020 $ 650 $ 25.40 2007 $ 450 $ 8.50 

2019 $ 650 $ 26.70 2006 $ 400 $ 8.30 

2018 $ 650 $ 25.90 2005 $ 400 $ 8.20 

2017 $ 550 $ 24.90 2004 $ 400 $ 8.10 

2016 $ 550 $ 17.60 2003 $ 400 $ 7.94 

2015 $ 550 $ 10.90 2002 $ 450 $ 7.60 

2014 $ 550 $ 10.00 2001 $ 600 $ 7.38 

2013 $ 550 $ 9.86 2000 $ 300 $ 7.17 

2012 $ 550 $ 9.50 1999 $ 300 $ 6.96 

2011 $ 550 $ 9.32 1998 $ 300 $ 6.76 

2010 $ 500 $ 9.32 1997 $ 200 $ 6.56 

2009 $ 500 $ 9.06    
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Table 4 Financial Summary 

Total Project Cost $ 6,443,000 

Loan Amount $ 4,500,000 

CWCB Loan Payment Amount (Annual) $195,441 

Number of Shareholders 79 

Number of Share of Stock 344 

Current Assessment Per Share $650 

Future Assessment Per Share (approx.) $650 

Annual Project Cost Per Acre Foot 
(Average annual diversion: 27,898) 

$7.00 

 

The first 10 miles of the PVIC delivery system is jointly shared with the Farmers Reservoir & Irrigation 

Company (FRICO).  Maintenance costs are generally shared 50/50. There have been collaborative 

discussions with FRICO about splitting the cost of the proposed bifurcation structure. The total estimated 

cost of the bifurcation structure (with 15% contingency) is $988,000.  

CREDIT WORTHINESS 

PVIC has an existing CWCB loan as its only debt, which will be paid in full prior to December 1, 2022. In 

addition to assessment income, the Company has substantial income from oil and gas leases. Complete 

financial information may be found in the Company’s annual reports provided in Appendix C. 

ALTERNATIVE FINANCING CONSIDERATIONS 

PVIC considered paying for the reservoir through a special stockholder assessment either as a one-time 

assessment or spread over a number of years.  The Company did not consider this option to be fiscally 

responsible because the revenue derived from such an assessment would be taxable to the Company at 

a rate of over 43%. 

OPINION OF FEASIBILITY 

There do not appear to be significant roadblocks, other than cost, which would keep the PVIC from 

successfully completing this project.  

COLLATERAL 

As security for the CWCB loan, PVIC can pledge future assessment income and the project itself. 
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IMPLEMENTATION SCHEDULE 

The following schedule is proposed for implementation for the project. 

Table 5 Implementation Schedule 

Task Target Completion Date 

Complete Design 12/31/2022 

Review by SEO Completed 2/28/2023 

Project Bid 3/15/2023 

Award Bid 5/1/2023 

Start Construction 5/15/2023 

Complete Construction 1/31/2023 

 

SOCIAL, ECONOMIC, AND PHYSICAL IMPACTS 

The project is not expected to have any significant social impact as the facility is not expected to be utilized 

for recreational opportunities or for land development potential. The site is not suitable for any significant 

land development and the reservoir is not of the size, depth, or configuration to make it usable as a 

recreation source.  

The project will have a positive economic impact by assisting PVIC to provide irrigation water more 

efficiently to over 14,000 acres of irrigated farm land. 

The project will have no significant physical impacts except in the immediate vicinity of construction. 

These impacts will be minor in nature and will affect an area of approximately 65 acres. 

PERMITTING 

The Corps of Engineers was contacted in June of 2021 to request an Approved Jurisdictional 

Determination for aquatic resources at the project site. The Corps responded with a ruling that a 

Department of Army Permit will not be required. A letter received from the Department of the Army, 

Corps of Engineers, Omaha District, dated July 19, 2021, is provided in Appendix H. The Approved 

Jurisdictional Determination provided in the letter is valid for a period of five years. 

INSTITUTIONAL CONSIDERATIONS 

No institutional considerations exist other than the proposed loan from the CWCB. 
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AMENDED AND RESTATED 

BYLAWS 

OF 

THE PLATTE VALLEY IRRIGATION COMPANY 

BYLAW 1 

ADOPTION AND AMENDMENT OF BYLAWS 

Section 1.1. By the Board of Directors.  These Bylaws, except for Sections 1.1, 1.2, 3.1, 

3.12, 6.1 and Bylaw 4, and any rules and regulations from time to time duly adopted by the 

Board of Directors of the Company, may be amended or repealed at any meeting of the Board of 

Directors called for that purpose or at which all of the directors of the Company are present, by a 

majority vote of the entire Board, provided the amendments or additions are not inconsistent 

with the laws of the State of Colorado, or of the United States, or the Articles of Incorporation, 

or any contractual or other obligations assumed by the Company.  Notwithstanding the other 

provisions of this Bylaw, if an existing bylaw of the Company calls for greater than a majority 

vote of the directors of the Board of Directors to authorize action by the Board, the Bylaw must 

be adopted by that greater vote and may only be amended by at least the percentage of the votes 

of the directors of the Board of Directors required to take the action. 

Section 1.2. By the Stockholders.  The Bylaws may be amended or repealed by the 

stockholders at an annual or special meeting for which notice is given for the proposed action as 

provided by the laws of the State of Colorado.  Any amendments or repeals of Sections 1.1, 1.2, 

3.1, 3.12, 6.1 of the Bylaws and Bylaw 4 may only be amended or repealed with approval by a 

majority of the shares of stock represented by the owners in person or by proxy at an annual or 

special meeting of the stockholders called for that purpose.  Bylaws adopted or amended by the 

stockholders may not be further amended or repealed by the Board of Directors unless the 

Bylaws adopted or amended by the stockholders provide for amendment or repeal by the Board 

of Directors. 

Section 1.3. Restated Bylaws.  The Secretary shall annually provide to the stockholders 

a restated compilation of the Bylaws with all amendments and deletions with a history of 

amendments.  The restated compilation approved by the Board of Directors shall be the 

operating Bylaws of the Company. 

BYLAW 2 

SEAL OF THE COMPANY 

The seal of the Company, when required by law or deemed convenient or necessary by 

the Board of Directors, may be used to authenticate any document of the Company.  The seal 

shall contain the words “THE PLATTE VALLEY IRRIGATION COMPANY” around the 

margin of a circle containing the word “SEAL” within the circle.  Unless required by law, the 
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seal of the Company is not necessary to authenticate any document or instrument of the 

Company. 

BYLAW 3 

WATER 

Section 3.1. Rights to Water. 

(a) Water Delivery to Stockholders.  The Company shall carry and deliver water that 

stockholders are entitled to receive as a result of ownership of stock in the Company. 

(b) Stockholder Entitled to Water Delivery Based on Share Allocations.  Each 

stockholder is entitled to an allocation of water obtained by the Company to be carried in the 

ditch for the beneficial use by stockholders in the ratio that the number of shares of stock owned 

by the stockholder bears to the whole number of shares issued and outstanding.  The allocation 

of water shall be made available for delivery at the stockholder’s headgate subject to the 

provisions in the Bylaws and the Rules and Regulations.  Transfers of water, which would 

change the allocation of water delivered to a stockholder, may occur in accordance with the 

Bylaws and the Rules and Regulations. 

Section 3.2. Water Delivery. 

(a) Delivery Through Company Headgate.  Water that stockholders are entitled to 

receive as a result of ownership of stock in the Company shall not be transferred, used, or 

utilized by any stockholder or user of the water without first being diverted through the headgate 

of the Company as presently constructed or as may be hereafter constructed, except for C-BT 

Water transferred outside of the ditch system. 

(b) Deliveries Measured at Headgates.  Deliveries of water to the stockholders of the 

Company shall be measured at the stockholders’ headgates in the ditch of this Company. 

(c) Company Not Responsible for Private Laterals.  The Company in no event assumes 

any responsibility for the maintenance, operation, repair of, or distribution of water after delivery 

to the stockholders’ headgates. 

Section 3.3. No Deliveries to Stockholders with Overdue Debts or Assessments.  The 

Company shall not carry or deliver water to any person or entity: 

(a) who as principal, surety, or otherwise, has an overdue debt to the Company, or  

(b) who is the owner of stock or is otherwise entitled to a water allocation if the stock 

for which the water allocation is attributable has an unpaid overdue installment, or an unpaid 

overdue assessment made upon the stock.  

Section 3.4. Board Runs Water; No Liability for Shortage.  The Board of Directors 

and the Superintendent as directed by the Board of Directors shall have all authority to determine 
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how and when to run water in the Company’s ditch system for the collective benefit of the 

stockholders in the discretion of the Board of Directors.  The Company and the Board of 

Directors shall not be liable for a shortage of water from any cause whatsoever, and shall have 

the right at all times, when in the judgment of the Board of Directors it may be reasonably 

necessary, to stop the running of water in order to make repairs, changes, or alterations. 

Section 3.5. Division of Ditch; Proration of Water.  The Board of Directors may divide 

the Company’s ditch into sections, and rotate or prorate the available water carried through the 

ditch in a manner and at times as determined by the Board of Directors to best assure each 

stockholder their pro rata share of that part of the Company’s water supply to which the 

stockholder may be entitled. 

Section 3.6. Transfer of Water Allocations on a Temporary Basis.  A stockholder 

who does not desire to use the water allocated to the stockholder from any source, including C-

BT Water, in any water year as specified by the Board of Directors may, upon application and 

approval by the Board of Directors, transfer the water allocated for the water year to other 

stockholders for beneficial use within the Company’s ditch system.  The Company assumes no 

responsibility for delivery of the transferred water and under no circumstances will the Company 

construct new gates in the Company’s ditch or obstruct the flow of water in the Company’s ditch 

by checks or otherwise to accommodate an intrastockholder transfer.  Any transfer of a 

certificate, right, or the right to use water is subject to the review and approval of the Board of 

Directors, which may refuse to approve the transfer if the transfer would adversely affect the 

ability of the Company to deliver stockholders their full allocation of water. 

Section 3.7. Ditch Headgates Exclusively Operated by Company.  All stockholders’ 

headgates in the Company’s ditch shall be recorded on the records of the Company and new 

headgates may only be installed upon approval by the Board of Directors at the stockholder’s 

expense.  All stockholders’ headgates in the Company’s ditch shall be operated and maintained 

by, and be under the exclusive control of, the Company, and no stockholder or any other person 

shall have the right to interfere with, reconstruct, repair, change, alter, or open or close any of the 

headgates in any manner whatsoever. 

Section 3.8. Stockholder Maintenance of Headgates and Weirs of Less Than Two 

Shares.  The Company is not obligated to, but may at times in its sole discretion, maintain any 

headgate or weir where the amount of water being delivered through the stockholder’s headgate 

or weir is less than two full shares of stock of water delivery excluding any C-BT Water.  In the 

event the Company provides maintenance of such headgates or weirs at its sole discretion, it is 

not obligated to provide such maintenance in the future.  A stockholder receiving less than two 

shares of stock of water delivery through a headgate or weir is responsible for the cost and 

maintenance, at the direction of the Board of Directors, of the stockholder’s headgate and weirs. 

Section 3.9. Board May Adopt Rules to Operate Ditch.  The Board of Directors of the 

Company may, to meet an emergency or in the general operation of the Company’s system, 

adopt and promulgate other rules and regulations for the collection and distribution of the 

Company’s water supply.   
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Section 3.10. Rights to Run Foreign Water in the Ditch.   

(a) Requirements.  A person, including stockholders, may only run foreign water in the 

Company’s ditch under license or permit and as provided in this Section 3.10 and Section 3.11. 

(b) License to Others.  The Board of Directors may, at its sole discretion, grant persons 

or entities a license to use the ditch system of this Company for the purpose of transporting water 

under terms and conditions, and at times, as will not interfere with the Company’s obligation to 

deliver water to the stockholders for agricultural purposes, or the Company’s ability to maintain 

its ditches and structures.  In accepting a license, the person or entity shall hold the Company 

harmless from any and all liability or damage that may be suffered by the Company, or by any 

person or stockholder, by reason of the licensee’s use of the Company’s ditch system and 

structures, without regard to the licensee’s negligence or the negligence of the Company, and the 

licensee shall have no right of contribution or indemnity from the Company.  The licensee shall 

be strictly liable to the Company for any damage to the Company’s ditch, structures, or 

operations by reason of its use of the Company’s ditch or structures.  The Board of Directors 

shall set a fee to be charged for the license.  The license fee, plus any additional expenses 

incurred by the Company in accommodating the request of the licensee, shall be deposited, or 

prepaid, or otherwise secured as determined by the Board of Directors. 

Section 3.11. Private Water Carriage for Stockholders.   

(a) Right and Permission for Private Water Carriage.  Any stockholder who desires the 

carriage of foreign water acquired by the stockholder may use the Company ditch system for 

carriage of the foreign water that flows through the stockholder’s headgate to be used on the 

stockholder’s land subject to this Section 3.11.  A stockholder who desires carriage to make up 

any diminished delivery of C-BT Water allocation for shares from which no C-BT Water has 

been transferred shall have priority over carriage of foreign water for other stockholder purposes. 

(b) Company System Capacity Limitation and Priorities.  The carriage of foreign water 

in the Company ditch system by a stockholder shall be limited by the excess capacity remaining 

as determined by the Board of Directors after water acquired or contracted by the Company for 

the stockholders collectively and the carriage of water by others who have a legal right or 

priority under preexisting agreements is delivered.  If the approvals for the carriage of foreign 

water carried for stockholders exceeds the excess capacity of the Company system to carry the 

foreign water at any time as determined by the Board of Directors, then the Board of Directors 

shall reduce the approved carriage volume of foreign water for stockholders based on any class 

of priority as determined by the Board of Directors on a pro rata basis. 

(c) Compatible Water Quality.  A stockholder may only use the Company ditch system 

for the carriage of any foreign water of a quality that is comparable with other water in the 

Company system as determined by the Board of Directors. 

(d) Seepage, Evaporation and Carriage Losses.  Any foreign water carried by the 

Company system by a stockholder shall be charged with the seepage, evaporation, and carriage 

losses as determined by the Board of Directors for other water on the Company ditch system at 

the time the stockholder water is carried. 
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(e) Fee for Private Water Carriage.  Each stockholder shall be charged, and if not paid, 

assessed a carriage fee determined by the Board of Directors for foreign water that is carried by 

the Company ditch system under this section for the stockholder.  

(f) Carriage Permit.  Prior to any foreign water being carried by the Company ditch 

system, the stockholder shall obtain from the Board of Directors a carriage permit or easement 

identifying the source, amount, point of transfer in the Company ditch system, and other 

information requested by the Board of Directors.  Upon 45 days after receipt of the permit or 

easement request, the Board of Directors shall (1) approve the request; (2) approve the request 

with modifications; or (3) disapprove the permit request stating the reasons for disapproval. 

Section 3.12. Restrictions on Transfer of Water. 

(a) Restrictions on Board.  The Board of Directors shall not sell, transfer, or otherwise 

alienate any waters obtained for the beneficial use of the stockholders, including the allocations 

of the waters of the Northern Colorado Water Conservancy District, without approval by a 

majority of the shares of stock represented by the owners in person or by proxy at an annual or 

special meeting of the stockholders.  Notwithstanding the restriction in this section, the Board of 

Directors shall have the authority to transfer use of waters allocated for a water year that have 

not been run by the end of the season as determined by the Board of Directors to others for use 

within or outside of the Company ditch, as set forth in the Rules and Regulations, for the purpose 

of managing the Company ditch system.  Any stockholder desiring to take delivery of water 

resulting from the units of the Colorado-Big Thompson Project assigned for delivery from the 

Platte Valley Irrigation Company account (“C-BT Water”) must either: (1) take delivery of the 

water on or before October 15 of the current year; or (2) on or before October 15 schedule 

delivery of the water with the Company Superintendent, with the water to be run during the 

period that the ditch is in operation during the current year.   

In accordance with the Company’s rules and regulations, the Company will authorize the 

Northern Colorado Water Conservancy District (“Northern”) to retain the maximum amount of 

any of the Company’s C-BT Water remaining undelivered or unordered after October 15 and to 

allocate such maximum amount into the Company’s carry-over account at Northern. When the 

Company is invoiced by Northern for the allowable carryover capacity the following year, the 

Company allows those shareholders who have retained C-BT Water to pay their pro rata share of 

the invoiced amount for use of the carryover capacity during that irrigation season. If any such 

shareholder elects not to pay for their pro rata share of the carryover water, the Company pays 

for any unclaimed carryover capacity and uses it, as necessary, for the benefit of all shareholders.  

 

Pursuant to Northern’s rules and regulations, any unused C-BT Water less that amount directed 

into the Company’s C-BT Water carry-over account will be returned to Northern’s project 

supply. At Northern’s discretion, all or a portion of such unused C-BT Water may be allocated to 

Northern’s Regional Pool Program. If Northern allocates any such unused C-BT Water to its 

Regional Pool Program, and the Company receives revenue from Northern pursuant to proceeds 

generated by Northern from its Regional Pool Program, the Company shall apply such proceeds 

as follows: 
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(1) The Board of Directors shall estimate, and retain from such proceeds, an 

amount considered sufficient to pay any income tax liability which the Company 

reasonably expects to owe that is attributable to the Company’s receipt of such 

proceeds. Any deficit or surplus in the amount retained pursuant to this 

subparagraph shall be required to be paid from or to the holders of Company 

shares with allocations of C-BT Water described in subparagraphs (3) to (4) 

hereof, as applicable, within 60 days of notice by the Company accountant of the 

actual determination of such payment in connection with the filing of any 

Company income tax return. Under no circumstances will the Company retain, or 

otherwise be responsible for, the payment of any applicable income taxes owed 

by such holders of Company shares individually, based on the application of such 

proceeds described herein. Upon confirmation by the Company accountant that 

the amount retained by the Company pursuant to this subparagraph is inadequate 

to fully pay the taxes owed by the Company for the proceeds received, the 

Company shall assess, pro-rata, the holders of the Company shares who shall 

reimburse the Company for their pro rata amounts within thirty (30) days of 

receipt of such assessment. The Company shall treat failure to timely pay such 

assessment in accordance with Section 6.2.  

(2) After retention from such proceeds of the amount described in subparagraph 

(1) hereof, the Board of Directors shall retain from such proceeds an additional 

amount of $_____1 per unit of C-BT Water that generated such proceeds, which 

additional amount shall be considered an administrative fee reasonably estimated 

to cover any costs of calculating and applying the proceeds as outlined in these 

subparagraphs (1)-(5), including but not limited to costs associated with C-BT 

Water accounting for each such participating stockholder and reconciling, as 

necessary, stockholder C-BT accounts to confirm pro rata entitlement to proceeds 

and obligations incurred pursuant to these subparagraphs.  

(3) After retention from such proceeds of the amounts described in subparagraphs 

(1) and (2) hereof, the Board of Directors shall deposit, pro rata based on the 

number of stockholder C-BT units contributing towards such proceeds, unless a 

stockholder elects not to participate in such a deposit, such remaining amounts in 

the Capital Improvements Account (described in Section 4.1, paragraph (d)) of 

each holder of shares with allocations of C-BT Water that generated such 

proceeds, up to $10,000 for each such share with allocations of C-BT water. The 

Company may spend proceeds so deposited pursuant to this subparagraph in 

accordance with Section 4.1, subparagraph (d). The Company shall consider such 

deposits pre-payment(s) of the Contribution required for transfers or leases of C-

BT Water described in Sections 4.1, 4.2 and 4.3. Application of any proceeds that 

exceed the required $10,000 per-share Capital Improvements Account 

Contribution for each holder of shares with allocations of C-BT Water that 

 
1 $2/unit has been identified as a possible administrative fee, but such amount will require further evaluation and 

may be increased or decreased prior to being set to ensure that the Company captures its reasonable costs in 

administering this bylaw modification. This administrative fee is intended to offset cost and not produce revenue.   
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generated such proceeds shall occur as described in subparagraphs (4) and (5) 

hereof.  

(4) After retention from such proceeds of the amounts described in subparagraphs 

(1) – (3) hereof, the Board of Directors shall apply any remaining amounts of 

such proceeds as a credit against the amount that would be owed for the next 

year’s regular Company assessments by each holder of shares with allocations of 

C-BT Water that generated such proceeds who, after any deposit of their pro rata 

portion of such proceeds up to the required $10,000 per-share Capital 

Improvements Account Contribution described in subparagraph (3) hereof, has a 

portion of such proceeds remaining. Application of any proceeds that exceed the 

amount that would be owed for such regular assessments by such shareholders 

shall occur as described in subparagraph (5) hereof.  

(5) After retention from such proceeds of the amounts described in subparagraphs 

(1) – (4) hereof, the Board of Directors shall next apply any remaining amounts of 

such proceeds to offset the Company’s expenses for Northern Colorado Water 

Conservancy District assessments imposed for the next year for the C-BT units 

that remain allocated to Company shares. Once the Company’s expenses for 

Northern Colorado Water Conservancy District assessments imposed for the next 

year are fully offset, as described in this subparagraph, then 100 percent of any 

remaining proceeds shall be applied as determined by the Board of Directors, in 

its discretion.  If a stockholder elects not to participate in the application of 

proceeds pursuant to subparagraphs (3)-(5) hereof, then 100 percent of that 

stockholder’s remaining proceeds after the Company’s operation of 

subparagraphs (1)-(2) hereof, shall be applied as determined by the Board of 

Directors, in its discretion.  

(6) Receipt and application of the proceeds from the Northern Colorado Water 

Conservancy District Regional Pool Program as outlined in this Section 3.12 shall 

not constitute a “Transfer” of C-BT Water for purposes of Bylaw 4 of the 

Company Bylaws.  

(7) Prior to application of any such proceeds for the benefit of a holder of 

Company shares with allocations of C-BT Water described in subparagraphs (3) 

to (4) above, such shareholder shall execute (and any lienholders or other interest 

holder of record shall consent to the shareholder’s execution of) a document or 

documents approved by the Board of Directors that:  

(i) Holds the Company harmless from any claims or liability resulting 

from the application of proceeds as described in subparagraphs (1)-(5) 

above or, only with respect to such proceeds received by the Company 

prior to January 1, 2017, as previously applied in the Company’s 

discretion; and  

(ii) Indemnifies the Company for any unpaid liability of the Company 

relating to the application of the corresponding amount of the proceeds for 
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the benefit of such holder as described in paragraphs (3) to (4) described 

above, and granting to the Company a contractual right to assess the stock 

of the Company held by the holder and to enforce and collect the amount 

assessed against the stock for such unpaid liability of the Company. The 

indemnity obligation under this indemnity and the Company’s assessment 

right in the stock shall exist for a period of seven years after the last date 

of application of proceeds for the benefit of a holder, or if liability is in 

dispute, until such later time as a final determination as a matter of law is 

made in respect to the dispute (referred to as the “Indemnity Period”). The 

Company’s right to enforce this indemnity shall continue throughout the 

Indemnity Period. The Company’s right to enforce this indemnity will 

continue in the stock after a transfer of the stock to another person or 

entity unless the Board of Directors determines in its discretion that the 

Company is otherwise adequately protected. This required indemnity shall 

not be the sole or exclusive remedy of the Company to enforce the 

indemnity. The required document shall state that the Company retains all 

other rights against a holder.  

(8) Notice on Certificate. Notice of the indemnity agreement and the Company’s 

assessment right in the shares shall be noted on the stock certificate for the shares 

to which the Company applies Northern Regional Pool Program proceeds.  The 

notice on the stock certificate shall provide: 

(i) the Company has an assessment right for any Company liability 

during the Indemnity Period, as provided in this Bylaw 3.12(a); 

(ii) the Company may enforce the indemnity agreement against the 

shares by the assessment right under this Bylaw 3.12(a) through a lien, 

foreclosure of a lien, or other remedies; 

(iii) that subsequent stock transfers may be rejected; 

(iv) that failure to pay any Company liability may result in no delivery 

of water to the stockholder as provided in the Company’s Bylaws; and 

(v) other notice information deemed necessary or appropriate as 

determined by the Board of Directors as consultation with legal counsel. 

(b) Changes of River Water Rights. 

(1) Application to Board.  Any stockholder desiring a change of water right 

(“Applicant”), other than a transfer of C-BT water which is subject to Bylaw 4 

and not the provisions of this Section 3.12(b), including, but not limited to, a 

change in point of diversion, place of use, or type of use of any water that the 

Applicant is entitled to receive as a result of stock ownership, must first make a 

written application therefor to the Board of Directors of the Company (“Change 

Application”).  A change of water right includes the use of water as augmentation 

water in a plan for augmentation or exchange and/or in a substitute water supply 
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plan.  The Change Application should detail the requested change and include any 

terms and conditions necessary to prevent injury to the Company and its 

stockholders.  If, in the reasonable opinion of the Board of Directors, such change 

may be approved without injury to the Company and all of its stockholders, the 

Board of Directors shall then approve the Change Application subject to all 

necessary terms and conditions to prevent injury to the Company and its 

stockholders.  In evaluating whether the requested change of water rights can be 

made without injury to the Company and its stockholders, the Company may 

obtain an engineering and legal analysis of the Change Application by the 

Applicant and the terms and conditions offered by the Applicant. 

(2) Ditch-wide Analysis.  Upon commission by the Company, a Ditch-wide 

Analysis was completed in June 2006 by Brown and Caldwell for the river water 

right decreed to the Company ditch (“Water Right”).  The Ditch-wide Analysis 

calculated the amount of transit loss in the Company ditch; the number and 

location of lands historically irrigated by the Company ditch; the time, place, and 

amount of historical return flows; the historical consumptive use of the Water 

Right and the pro rata portion of the historical consumptive use associated with 

each share of the Company and any other information relating to the historical use 

of the Water Right and delivery of the Water Right. 

(3) Decision on Application.  The Company shall approve or disapprove the 

Change Application within 120 days of submission by an Applicant. 

(4) No Application to District Court or the State Engineer Without Company 

Approval.  No application for approval of a change of water right or plan for 

augmentation as described above may be made to the Water Court nor may an 

application for a substitute water supply plan including river water associated 

with Company shares of stock be made to the State Engineer, unless the same has 

been approved by the Company.  If a Change Application has been approved by 

the Company, the Applicant must include terms and conditions at least as 

restrictive as those approved by the Company in an application to the District 

Court for Water Division No. 1, State of Colorado and/or in an application for 

substitute water supply plan to the State Engineer. 

(5) Reimbursement of Company Costs. 

(i) An Applicant for a change of water right must reimburse the Company 

for the Company’s reasonable costs and fees in analyzing the Change 

Application and in any judicial litigation that follows, including a 

challenge to the Company’s denial of a Change Application.  Prior to 

obtaining legal and engineering analyses of the Change Application, the 

Company shall obtain an estimate of the costs.  The Company shall obtain 

said estimate of cost within 30 days of submission of a Change 

Application and the Applicant shall have 30 days after receipt of the 

estimate from the Company to make the deposit of the estimated costs to 

the Company.  For every day past 30 days in which the Applicant does not 
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make its deposit, the deadline for the Company to approve or disapprove 

the Applicant’s Change Application shall be extended.  The Company 

shall not take final action on any Change Application until, and unless, the 

Applicant makes said deposit.  If the estimate and deposit need to be 

adjusted by further payment or reimbursement, said adjustment shall be 

made upon the completion of the analysis.  In no event shall the Company 

be required to finally approve or disapprove the Change Application until 

all fees incurred by the Company are reimbursed. 

(ii) The Applicant shall reimburse the Company a portion of the cost of 

the Ditch-wide Analysis according to the number of Company shares of 

stock in the Change Application.  Upon the completion of the Ditch-wide 

Analysis, the Board shall calculate the cost of obtaining the Ditch-wide 

Analysis and divide that amount by the number of shares in the Company 

to determine the pro rata cost for each share (“Pro Rata Cost”).  The 

Company shall not be required to finally approve or disapprove the 

Change Application until the Pro Rata Cost for each share of stock in the 

Change Application is reimbursed to the Company. 

(6) Void Sections Don’t Affect Other Sections.  If any portion of this Section 

3.12(b) is declared void by a court of law, the remaining portions of this bylaw 

shall remain in full force and unaffected. 

Section 3.13. Use of Water Resulting in Increase in Interest Rate.  Any stockholder 

who makes any use of water, whether directly or by lease, sale, or exchange, or who adjudicates 

a change of water right or takes any other action that causes the Company to pay a higher interest 

rate on any loan or other obligation of the Company, including any loan from the Colorado 

Water Conservation Board (“CWCB”), shall be solely responsible for paying to the Company, 

within 30 days of billing, the full amount of the incremental payment that is due from the 

Company. 

 

 Example:  If the Company has a $100,000 loan at an interest rate of 3% resulting in an 

annual interest payment of $3,000 and a stockholder who adjudicates a change of water or uses 

water in such a fashion so as to cause the interest rate to increase to 4% resulting in an annual 

payment of $4,000, the stockholder shall owe the Company the incremental amount of the annual 

interest payment, or $1,000, within 30 days of billing. 

BYLAW 4 

TRANSFER C-BT WATER OUT OF DITCH 

Section 4.1. Transfer of C-BT Water. 

(a) General Requirements.  The stockholders of the Company have had the beneficial 

use of waters (referred to as “C-BT Water” for purposes of these Bylaws) that were allocated to 

the Company by the Northern Colorado Water Conservancy District (referred to as the 
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“District”) for use by the stockholders, and such beneficial use includes the ability to carry over a 

portion of C-BT Water annually.  A stockholder may transfer the beneficial use of C-BT Water 

or carryover capacity associated with C-BT Water (“Carryover Capacity”) to other persons or 

entities whose beneficial use of the C-BT Water or the Carryover Capacity will be outside of the 

Company ditch system if the conditions of this Bylaw 4 are satisfied as determined by the Board 

of Directors and any such transfer is contingent upon those conditions. 

(b) Bylaw Transfer Conditions Met.  The stockholder who desires to transfer the 

beneficial use of C-BT Water to other persons or entities who will take delivery of or use the C-

BT Water outside of the Company ditch system (referred to as the “Transferring Stockholder”) 

must meet the conditions set forth in Section 4.1 and Section 4.2 for transfers of C-BT Water 

requiring a change in the allotment contract with the District.  The stockholder who desires to 

lease the beneficial use of C-BT Water or Carryover Capacity to persons or entities who will take 

delivery of or use the C-BT Water or Carryover Capacity outside the Company ditch system 

(also referred to as the “Transferring Stockholder”) must meet the conditions set forth in Section 

4.1 as applicable and Section 4.3 for leases that do not require a change in the allotment contract 

with the District. 

(c) District Audit Not Required.  The transfer must not require or request a District 

audit of C-BT Water use in the Company ditch system.  “Transfer” for purposes of this Bylaw 4 

means any act that results in the allocation or diversion of the C-BT Water or Carryover Capacity 

outside of the Company ditch system or a beneficial use outside of the Company ditch system, 

regardless of whether the transfer requires a change in the allotment contract with the District or 

whether the transfer is a lease that does not require a change in the allotment contract with the 

District. 

(d) $10,000 Per Share Equity Contribution.  The Transferring Stockholder must make 

or commit, in a manner satisfactory to the Board of Directors, a contribution to the equity of the 

Company of $10,000 per share or a proportional amount from a partial share of stock on a 

certificate from which an allocation of C-BT Water is transferred (referred to as the 

“Contribution”).  For example, for a transfer of C-BT Water from a certificate of 0.65 shares is a 

Contribution of $6,500 and a transfer of C-BT Water from a certificate of 2.333 shares is a 

Contribution of $23,330.  Each Contribution shall be credited as paid in capital of the 

stockholder and upon liquidation of the Company shall have a priority to be paid over other 

equity of the stockholders.  The collective Contribution of the stockholders under this paragraph 

(d) shall be credited to a separate capital improvements account (referred to as the “Capital 

Improvements Account”) and except as provided in paragraph (k), may be spent only for capital 

expenditures for projects to improve ditch flow, to reduce seepage and loss and otherwise keep 

the facilities of the Company in good repair, to construct improvements, to acquire sources of 

water and to pay taxes and administrative costs associated with the Capital Improvements 

Account.  Except as provided in paragraph (k) and to pay taxes and administrative costs 

associated with the Capital Improvements Account, any expenditures from the Capital 

Improvements Account must be approved by a majority of the shares of stock represented by the 

holders in person or by proxy at an annual or special meeting of the stockholders.  The 

Contribution is only required on the initial transfer of the allocation of C-BT Water from the 

share after the adoption of this bylaw.  If a certificate designates more than one share of stock, 
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the transfer will be deemed to have occurred equally from all shares represented by the 

certificate.   

(e) Attorney Opinion Letter.  The Transferring Stockholder must provide with the 

application for transfer an opinion letter of an attorney addressed to the Transferring Stockholder 

and the Company that is satisfactory to the Company stating that:  

(1) the attorney has reviewed the transfer and the business transaction or 

transactions associated with the transfer (referred to as the “transaction”), the facts 

underlying the transfer and the transaction, federal and state law applying to the 

transfer and transaction including, but not limited to, statutory and case law and 

Internal Revenue Service regulations and rulings, and all transaction documents to 

make the opinion; 

(2) the transfer and transaction are consistent with the Internal Revenue Service’s 

PLR 200307009, and particularly with the characterization of tax liability to the 

Company as described in PLR 200307009; 

(3) for federal income tax purposes the Transferring Stockholder is the beneficial 

owner of the C-BT Water rights to be transferred based on the records of the 

Company and information known to the attorney and that the transfer is not a sale 

or disposition of the CB-T Water to be transferred by the Company to any 

transferee or a distribution of the CB-T Water to be transferred or the proceeds of 

the transfer by the Company to the Transferring Stockholder with respect to the 

Transferring Stockholder’s stock;  

(4) the transfer and the transaction are enforceable and legal and comply with 

Bylaw 4 of the Company’s Bylaws; and that the only contingency is the District 

approval of a change in the allotment contract with the Company, unless 

otherwise agreed to by the Board of Directors; and 

(5) the Company can reasonably rely on the opinion letter and the facts 

represented in the opinion letter when approving the transfer. 

In the event the Company approves the transfer, it will be presumed that the Company 

has relied on assertions of material fact contained in the opinion letter.  The opinion letter may be 

rejected by the Company as inadequate as determined by the Board of Directors. 

 Prior to submitting an application for transfer, the Transferring Stockholder may submit a 

form of opinion for review by the Company.  The costs for the review, including legal fees, must 

be agreed to be paid by the Transferring Stockholder prior to any review by the Company as set 

forth in paragraph (g). 

(f) Company Held Harmless.  The Transferring Stockholder and any person or entity 

with an interest in the stock including all stockholders and lienholders of record (referred to as 

“All Interest Holders of Record”) must sign a statement approved by the Board of Directors 

holding the Company harmless from any claims or liability resulting from the transfer. 
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(g) Stockholder Pays Company’s Cost of Transfer.  Prior to the Company reviewing an 

application for transfer or any pre-application materials such as a form of an attorney opinion 

letter, the Transferring Stockholder must agree in writing to directly pay the Company’s costs of 

the transfer, including but not limited to reasonable attorneys’ fees and costs incurred by the 

Company relating to the transfer.  All Interest Holders of Record must also sign the agreement 

regarding the payment of costs and agreeing that the shares from which the C-BT Water would 

be transferred may be assessed for these costs in the event the Transferring Stockholder fails to 

pay the Company, and that the Company may enforce the right to assess the shares as provided 

in paragraph (m).  Such agreement shall also provide that the Transferring Stockholder shall be 

responsible for paying the Company’s costs in reviewing any pre-application materials and/or an 

application for transfer, including reasonable attorneys’ fees, even if the Company does not 

approve the transfer or the Transferring Stockholder does not complete the transfer for any 

reason.  The Company shall keep a separate accounting of the costs to the Company for the 

review of the proposed transfer and for transferring the beneficial use of C-BT Water.  All costs 

of the Company related to the transfer and stated in the account as determined by the Board of 

Directors shall be charged to the Transferring Stockholder and if unpaid the Transferring 

Stockholder and All Interest Holders of Record agree that as a condition of considering the 

application for transfer, the unpaid amounts may be assessed against the shares from which the 

C-BT Water would be transferred. 

(h) Indemnity Agreement.  The Transferring Stockholder shall provide a written 

agreement (referred to as the “Indemnity Agreement”), signed by the Transferring Stockholder 

and consented to by All Interest Holders of Record as specified below for the Transferring 

Stockholder to indemnify the Company for any unpaid liability of the Company relating to the 

transfer (referred to as “Company Transaction Liability”) and granting to the Company a 

contractual right to assess the stock of the Company held by the Transferring Stockholder and to 

enforce and collect the amount assessed against the stock for any unpaid liability of the 

Company relating to the transfer as provided in this Bylaw 4 (referred to as the “Assessment 

Right”).  The Company Transaction Liability includes the amount necessary to protect the 

Company on an after-tax basis from any loss due to the liability resulting from the transfer, 

including any additional tax or penalties assessed to the Company resulting from the transaction 

and any costs and attorneys’ fees incurred by the Company in contesting such liability resulting 

from the transfer of the C-BT Water.  The indemnity obligation under the Indemnity Agreement 

and the Company’s Assessment Right in the stock shall exist for a period of seven years after the 

last date of transfer of and payment for the C-BT Water; or if liability is in dispute, until such 

later time as a final determination as a matter of law is made in respect to the dispute (referred to 

as the “Indemnity Period”).  The Company’s right to enforce the Indemnity Agreement, 

including the Assessment Right, against the Transferring Stockholder individually and against 

the stock of the Company held by the Transferring Stockholder, shall continue throughout the 

Indemnity Period.  The Company’s right to enforce the Indemnity Agreement, including the 

Assessment Right, will continue in the stock after a transfer of the stock to another person or 

entity unless the Board of Directors determines in their discretion that the Company is otherwise 

adequately protected from the amount of the Company Transaction Liability which may include 

the Transferring Stockholder’s retained stock, assets which the Transferring Stockholder may 

pledge, the ability of the Transferring Stockholder to pay the Company Transaction Liability, or 

other criteria.  The Assessment Right may be enforced as provided in paragraph (m), and when 

enforced will reduce the Transferring Stockholder’s equity contribution in paragraph (d) in the 
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amount being enforced through the Assessment Right.  The Assessment Right is not the sole or 

exclusive remedy of the Company to enforce the Indemnity Agreement.  The Company retains 

all other rights against the Transferring Stockholder and stock held by the Transferring 

Stockholder including, but not limited to, an action against the Transferring Stockholder to 

enforce the debt arising from the indemnity, imposing a lien upon stock held by the Transferring 

Stockholder, foreclosure of the lien upon stock held by the Transferring Stockholder and 

stopping delivery of water associated with the stock.  The Indemnity Agreement shall include the 

following provisions:   

(1) that the transfer of the C-BT Water from the share or shares represented in the 

certificate are subject to the provisions of this Bylaw 4; 

(2) that the Indemnity Agreement of the Transferring Stockholder related to the 

transaction on the share or shares represented by the certificate may be enforced 

as provided in paragraph (m), the Indemnity Agreement, this Bylaw 4, or as 

provided by Colorado law; 

(3) that all claims to and interests in the share or shares represented by the 

certificate shall be subordinated to the Company’s Indemnity Agreement and 

Assessment Right in the stock; 

(4) that in the event there is Company Transaction Liability resulting from the 

transaction, and the Company enforces the Assessment Right as provided in 

paragraph (m), the Company shall automatically have a perpetual lien with first 

priority on the shares of stock and the water rights represented by the same for 

any and all amounts due as Company Transaction Liability, which the Company 

may enforce and foreclose in accordance with Colorado law and these Bylaws; 

(5) that the Company’s Assessment Right in the stock shall be noted on the 

certificate as provided below in paragraph (j) and subsequent transfers of stock 

may be rejected as provided in paragraph (i); and 

(6) that the Transferring Stockholder and All Interest Holders of Record are 

responsible for providing to the Company their current post office address and 

physical address and notifying the Company in writing of any changes to their 

address during the Indemnity Period. 

(i) Subsequent Stock Transfer May Be Rejected.  The Transferring Stockholder and All 

Interest Holders of Record must agree in writing that the Company may reject the transfer of any 

shares subject to the Assessment Right during the Indemnity Period if the Company in its sole 

discretion, on a stockholder by stockholder and transaction by transaction basis, believes the 

Company will not have an adequate right of assessment or claim against a stockholder, the 

stockholder’s heirs, or assigns to cover Company Transaction Liability and the Transferring 

Stockholder has not provided an acceptable alternative surety as determined by and in the 

discretion of the Board of Directors.  In any event, a transfer of stock during the Indemnity 

Period, shall not relieve the Transferring Stockholder of individual liability under the Indemnity 

Agreement, or the Company’s Right of Assessment or other remedies against the stock, unless 
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the Board of Directors in the Board’s discretion does not continue or waives the Company’s right 

to enforce the Indemnity Agreement, including the Assessment Right after the transfer of stock. 

(j) Notice on Certificate.  Notice of the agreement and the Company’s Assessment 

Right in the shares shall be noted on the stock certificate for the shares from which the C-BT 

Water will be transferred.  The notice on the stock certificates shall provide:   

(1) the Company has an Assessment Right for any Company Transaction Liability 

during the Indemnity Period, as provided in this Bylaw 4; 

(2) the Company may enforce the Indemnity Agreement against the shares by the 

Assessment Right under this Bylaw 4 through a lien, foreclosure of a lien, or other 

remedies; 

(3) that subsequent stock transfers may be rejected as provided in paragraph (i) of 

this Section 4.1.; 

(4) that failure to pay any Company Transaction Liability may result in no 

delivery of water to the stockholder as provided in the Company’s Bylaws; and 

(5) other notice information deemed necessary or appropriate as determined by 

the Board of Directors, all of which shall be in a form approved by the Board of 

Directors after consultation with legal counsel. 

(k) Funds from Capital Improvements Account to Pay Company Liability.  The 

Transferring Stockholder and All Interest Holders of Record must agree in writing that the Board 

of Directors in its sole discretion may apply any unencumbered funds in the Capital 

Improvements Account under paragraph (d) to satisfy any Company Transaction Liability 

regardless of whether the Company Transaction Liability arises from the Transferring 

Stockholder’s transfer transaction or another transaction under this Bylaw 4.  As a part of this 

agreement, the Transferring Stockholder and All Interest Holders of Record must agree that in 

the event the Board of Directors applies funds from the Capital Improvements Account to satisfy 

the Company Transaction Liability or any portion thereof, the Company may still enforce the 

Indemnity Agreement and collect the amount of Company Transaction Liability arising from the 

Transferring Stockholder’s transaction from the Transferring Stockholder and/or from the stock 

through the enforcement of the Assessment Right or other remedies against the stock as provided 

in this Bylaw 4 in order to reimburse the Capital Improvements Account. 

(l) Assessments Must Be Current.  All assessments on stock from which C-BT Water is 

to be transferred must be paid in full before a transfer can be approved by the Board of Directors. 

(m)  Enforcement of Assessment Right.  The Assessment Right of the Company may be 

enforced as provided in this paragraph (m).  The Company’s right to enforce the Assessment 

Right under this paragraph is in addition to and is not exclusive of other remedies of the 

Company to enforce the Indemnity Agreement and collect any Company Transaction Liability.  

The Company may enforce the Assessment Right by following the procedures below. 
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(1) Notice and Demand to Pay Company Transaction Liability.  The Company 

must notify any Transferring Stockholder in writing at the Transferring 

Stockholder’s address of record with the Company by physical delivery or mail 

with return receipt of any Company Transaction Liability for which the Company 

has determined the Transferring Stockholder is liable and demand payment 

pursuant to the Indemnity Agreement by a specified date not less than 30 days 

after the date the notice is physically delivered to the Transferring Stockholder or 

has been deposited in the post office, properly addressed to the address of record 

for the Transferring Stockholder.  The Company shall have properly delivered 

notice if the notice is addressed to the Transferring Stockholder’s address of 

record and deposited in the mail even if actual delivery does not occur or the 

address is not correct.  The Transferring Stockholder is responsible for notifying 

the Company of their current address.  The notice must include a copy of this 

paragraph (m). 

(2) Notice of Meeting to Determine Enforcement of Assessment Right.  If the 

Transferring Stockholder does not pay the amount demanded to be paid for the 

Company Transaction Liability, the Company must notify the Transferring 

Stockholder at the Transferring Stockholder’s address of record with the 

Company, All Interest Holders of Record, and, if applicable, the successor or 

assignee of the Transferring Stockholder who is the record owner of the stock, by 

physical delivery or mail with return receipt that the Board of Directors will hold 

a meeting to consider enforcement of the Assessment Right as provided in the 

Bylaws, which may include restriction or removal of the right to receive delivery 

of water associated with the holding of shares of the Company, foreclosure of the 

lien on the shares including forfeiture or sale of the shares of stock to collect the 

amount due for the Company Transaction Liability, and other remedies as 

determined by the Board of Directors.  The Company shall have properly 

delivered notice if the notice is addressed to the Transferring Stockholder, All 

Interest Holders of Record, and, if applicable the successor or assignee of the 

Transferring Stockholder as shown in the Company’s records and deposited in the 

mail even if actual delivery does not occur or the address is not correct.  The 

Transferring Stockholder, All Interest Holders of Record and any successor 

stockholders are responsible for notifying the Company of their current address.  

The notice must include a copy of this paragraph (m). 

(3) Meeting.  The Board of Directors shall hold a special meeting or designate a 

separate agenda item during a meeting to consider enforcement of the Assessment 

Right as provided in the Bylaws.  The notice of the Board of Directors meeting 

must include the agenda item to consider enforcement of the Assessment Right.  

The Transferring Stockholder, All Interest Holders of Record, and, if applicable, 

the successor or assignee of the Transferring Stockholder who is the record 

owner, against whose stock the Assessment Right would be enforced, must be 

allowed to attend the meeting and shall be given an opportunity to be heard on the 

matter of enforcement of the Assessment Right. 
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If the Board of Directors determines that it will not enforce the Assessment Right 

under this paragraph, written notice of the determination shall be provided to the 

Transferring Stockholder, All Interest Holders of Record, and, if applicable, the 

successor or assignee of the Transferring Stockholder who is the record owner, at 

their address of record with the Company by physical delivery or mail with return 

receipt.  The same terms and conditions as set forth in paragraph (m)(2) above 

regarding the delivery of notice shall apply.  A decision not to enforce the 

Assessment Right under this paragraph does not preclude the Company from 

pursuing other remedies to enforce the Assessment Right or the Indemnity 

Agreement.  The notice that the Company will not enforce the Assessment Right 

must include a statement that the Board of Directors’ determination not to pursue 

enforcement of the Assessment Right under this paragraph is not the exclusive 

remedy of the Company relating to any Company Transaction Liability. 

(4) Enforcement Order of Board of Directors.  If the Board of Directors 

determines the Company should enforce the Assessment Right under this 

paragraph, the Board of Directors shall prepare and approve an enforcement 

order.  The enforcement order must be addressed to the Transferring Stockholder, 

All Interest Holders of Record, and, if applicable, the successor or assignee of the 

Transferring Stockholder who is the record owner of the stock, and delivered to 

their address of record with the Company by personal delivery or by mail with 

return receipt.  The same terms and conditions as set forth in paragraph (m)(2) 

above regarding the delivery of notice shall apply.  The Board of Directors may 

determine any or a combination of the following and provide in the order to:  

(i) stop the delivery of water associated with the shares of stock subject to 

the Assessment Right;  

(ii) transfer future rights to receive water to other stockholders on a 

temporary basis or permanently, and apply the proceeds from any such 

transfer to the amount owed by the Transferring Stockholder to the 

Company, providing any transfer is made on a commercially reasonable 

basis;  

(iii)cancel the shares of stock subject to the Assessment Right and offer a 

similar number of shares for sale to others, and apply the proceeds of any 

such sales of stock to the amount owed by the Transferring Stockholder to 

the Company, providing any such sale of stock is made on a commercially 

reasonable basis; and  

(iv) redeem the stock held by the Transferring Stockholder, or the 

subsequent record owner of the stock subject to the Assessment Right, for 

a commercially reasonable amount determined by appraisal, and the 

redemption amount shall be applied to the amount owed by the 

Transferring Stockholder to the Company with any excess to be paid to the 

Transferring Stockholder. 
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The Board of Directors and the Transferring Stockholder, All Interest Holders of Record, 

and, if applicable, the successor or assignee of the Transferring Stockholder who is the 

record owner of the stock, may mutually agree in writing to alternative procedures to 

enforce the Assessment Rights under this paragraph. 

 

Section 4.2. Requirements for Transfers Involving a Change in District Allotment 

Contract.     

(a) Transfer Requirements Must Be Met.  The Board of Directors shall not execute a 

change in allotment of C-BT Water from stockholders to beneficial uses outside the Company 

ditch system and the transfer of C-BT Water from stockholders shall not be completed until each 

of the conditions in Sections 4.1. and 4.2. has been met. 

(b) Transfer Application to Company.  The Transferring Stockholder must provide to 

the Board of Directors:  

(1) the stockholder’s name; 

(2) the share certificates from which the beneficial use of C-BT Water is to be 

transferred; 

(3) the party to whom the beneficial use of C-BT Water will be transferred, which 

must be a party eligible to receive C-BT Water under the District rules and 

criteria; 

(4)  the consideration for the transfer acknowledged by both the Transferring 

Stockholder and the party to whom the beneficial use of the C-BT Water will be 

transferred or a copy of all transfer documents;  

(5) the proposed date of transfer; 

(6) affirmation that the transfer when submitted to the District does not require or 

request a District audit under Section 4.1., paragraph (c); 

(7) designation of the manner and form of equity contribution under Section 4.1., 

paragraph (d); 

(8) the opinion signed by the stockholder’s attorney under Section 4.1, paragraph 

(e);  

(9) the agreements signed by the stockholder under Section 4.1., paragraphs (f), 

(g), (h), (i), (k); and  

(10) an executed proxy in the form of Schedule 4.4. (b), assigning the 

stockholder’s right to vote concerning C-BT Water assessments for the transferred 

water which shall become effective when the stockholder’s transfer of C-BT 

Water is approved by the District. 
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(c) District Review.  The Northern Colorado Water Conservancy District staff has 

provided preliminary favorable review of the transfer of beneficial use of C-BT Water to another 

person or entity whose beneficial use will be outside the Company ditch system. 

(d) District Application; Recordation of Transfer.  After the Board of Directors has 

determined the transfer application has met the conditions to transfer C-BT Water, the Board of 

Directors shall forward the transfer to the District, and upon, or as a condition, of District 

approval of the transfer, shall execute the application for change in allotment of C-BT Water 

from the District.  The President shall cause entries to be made on the books of the Company and 

a restriction to be recorded on the Transferring Stockholder’s share certificates:  (1) reflecting the 

reduction of the pro rata share of waters received by the Company for beneficial use by the 

stockholders as a result of the transfer of the C-BT Water; and (2) the proxy for the shares 

reflecting the proxy for votes on assessments as provided in Section 4.4., paragraph (b). 

Section 4.3. Leases of the Use of C-BT Water or Carryover Capacity. 

 

(a) Lease Defined.  “Lease” means any transaction in which the Transferring 

Stockholder transfers the beneficial use of C-BT Water or Carryover Capacity outside of the 

Company ditch system for a temporary period so that the transfer does not require a change in 

the allotment contract between the District and the Company.   

(b) Requirements for Leases.  The Board of Directors of the Company shall not 

authorize a lease of C-BT Water or Carryover Capacity for use outside the Company ditch 

system until each of the conditions and documents supplied in this Section 4.3 have been met 

and are in a form acceptable to the Company and that create no further obligation, cost or 

liability to the Company.  The Board of Directors of the Company shall act reasonably in 

requesting modifications or changes to these ends but nevertheless, the authorization of a lease of 

C-BT Water or Carryover Capacity shall be at the discretion of the Board of Directors.  The 

conditions are as follows: 

(1) Stockholder’s Application to the Company.  Each Transferring Stockholder 

shall provide an application for the Lease to the Board of Directors, which 

contains: 

(i)  the stockholder’s name; 

 

(ii)  the share certificate numbers from which the beneficial use of C-BT 

Water or the Carryover Capacity is to be leased; 

 

(iii) the party who is leasing the beneficial use of C-BT Water or the 

Carryover Capacity.  Such party must be eligible to receive C-BT Water 

or Carryover Capacity under the District’s rules and criteria; 

 

(iv)  the District water year covered by the Lease; 

 

(v)  the original share certificates from which the beneficial use of C-BT 

Water or Carryover Capacity is to be transferred under the Lease; 
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(vi)  the consideration for the Lease acknowledged by both the 

Transferring Stockholder and the party leasing the C-BT Water or the 

Carryover Capacity or a copy of all of the Lease documents; 

 

(vii) the proposed date of the Lease; 

 

(viii)  affirmation that the Lease of C-BT Water or Carryover Capacity 

when submitted to the District does not require or request a District audit 

under Section 4.1, paragraph (c); 

 

(ix)  demonstration that the equity contribution under Section 4.1, 

paragraph (d) has been paid in full for the shares from which C-BT Water 

or Carryover Capacity will be transferred, or if the equity contribution has 

not been paid in full, the transfer documents showing that all proceeds 

from the Lease shall be paid directly to the Capital Improvements Account 

and a written statement from the Transferring Stockholder agreeing to the 

terms and conditions set forth in Section 4.1., paragraph (d) and Section 

4.3., paragraph (b)(2) regarding the equity contribution;   

 

(x)  an Indemnity and Assessment Agreement as described under Section 

4.3, paragraph (b)(3) must be provided to the Company; 

 

(xi)  an agreement that a legend giving notice of the Indemnity and 

Assessment Agreement and the Transferring Stockholder’s obligations 

under this agreement be placed on the stock certificate for shares from 

which C-BT Water or Carryover Capacity will be transferred under the 

Lease;  

 

(xii) an agreement as described in Section 4.1., paragraph (g) for 

payment of the Company’s costs signed by all of the stockholders of 

record on the stock certificate for shares from which C-BT Water or 

Carryover Capacity  will be transferred under the Lease; and 

 

(xiii) the proposed form of the Lease.  The minimum requirements of the 

Lease shall be: that it is for a term of no greater than one year; that the 

lessee agrees to be bound by any restrictions already existing on such C-

BT Water or Carryover Capacity imposed or thereafter imposed by the 

Company; that the lessee agrees to be bound by the Indemnity and 

Assessment Agreement in the case of the lessor’s default; and that the 

lessee agrees to subordinate its interest to any interest of that of the 

Company and will provide an agreement affirming such subordination 

upon the request of the Company. 

 

(2) $10,000 Per Share Equity Contribution.  The Transferring Stockholder must 

make or commit an equity contribution, according to the terms described in 
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Section 4.1., paragraph (d), for all shares from which Lease of C-BT Water or 

Carryover Capacity occur.  The Transferring Stockholder may lease C-BT Water 

or Carryover Capacity without paying the full amount of the equity contribution if 

all the proceeds from the Lease are paid directly to the Capital Improvements 

Account as described in Section 4.1., paragraph (d).  Such proceeds shall be 

credited toward the Transferring Stockholder’s one-time equity contribution for 

the shares, and the Transferring Stockholder shall identify such proceeds as 

taxable income to the Transferring Stockholder when filing taxes with the Internal 

Revenue Service.  The Transferring Stockholder is responsible for providing the 

proper transfer documents, which provide to the satisfaction of the Board that the 

proceeds from the Lease will be paid directly to the Capital Improvements 

Account.  The Board of Directors in its sole discretion may apply any 

unencumbered funds in the Capital Improvements Account to satisfy any 

Company Transaction Liability as defined in Section 4.1., paragraph (h) 

regardless of whether the Company Transaction Liability arises from the 

Transferring Stockholder’s transfer under the Lease or another transaction under 

this Bylaw 4.  In the event the Board of Directors applies funds from the Capital 

Improvements Account to satisfy any Company Transaction Liability, the 

Company may still enforce its rights to receive indemnification from the 

Transferring Stockholder and/or its rights to assess the stock or enforces its other 

remedies against the stock as provided in this Bylaw 4 in order to reimburse the 

Capital Improvements Account. 

(3) Indemnity and Assessment Agreement.  The Transferring Stockholder shall 

provide a written agreement (referred to as the “Indemnity and Assessment 

Agreement”) agreeing to hold the Company harmless from any claims or liability 

and indemnifying the Company for any Company Transaction Liability resulting 

from any Lease of C-BT Water and/or Carryover Capacity occurring now and in 

the future from the Transferring Stockholder’s stock in the Company.  Also, the 

Transferring Stockholder shall grant the Company a contractual right to assess the 

stock of the Company held by the Transferring Stockholder and to enforce and 

collect the amount assessed against the stock for any unpaid liability of the 

Company relating to any Lease of C-BT Water or Carryover Capacity from the 

Transferring Stockholder’s shares of stock, including future transfers of C-BT 

Water or Carryover Capacity under the same Lease or future Leases.  The terms 

of the Indemnity and Assessment Agreement shall include the terms and 

conditions set forth in Section 4.1., paragraphs (f), (h), (k), and (m).   

(i) The Indemnity and Assessment Agreement shall be signed by all of 

the stockholders of record on the stock certificate for shares from which 

C-BT Water or Carryover Capacity will be transferred under the Lease, 

and all lien holders in the Company’s records shall be given written notice 

of the Indemnity and Assessment Agreement.  Notice of the Indemnity 

and Assessment Agreement shall be placed on the original stock 

certificate(s) in accordance with Section 4.1, paragraph (j) and Section 4.3, 

paragraph (b)(1)(xi). 
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(ii) The Board of Directors in its sole discretion may require the 

Transferring Stockholder to provide title work, such as UCC-1 searches 

and ownership and encumbrance reports on the Transferring Stockholder’s 

property, in order to prove what encumbrances exist on the stock.  Further, 

the Board of Directors may require the Transferring Stockholder to obtain 

subordination agreements from any lien holders agreeing to subordinate 

their interest to the Company’s rights granted under the Indemnity and 

Assessment Agreement. 

(iii) The Transferring Stockholder may obtain a release of the indemnity 

obligation as set forth in the Indemnity and Assessment Agreement from 

the Company at the end of a period of seven years after the termination or 

expiration of the Lease or the last transfer of C-BT Water or Carryover 

Capacity provided no dispute exists concerning liability for the Lease.  In 

the event the Company releases the indemnity obligation, the Transferring 

Stockholder will not be able to lease the beneficial use of the C-BT Water 

or Carryover Capacity for use outside of the Company ditch system until a 

new Indemnity and Assessment Agreement is signed. 

(4) Assessments Must Be Current.  All assessments on the stock from which C-

BT Water or Carryover Capacity is to be leased must be paid in full before a 

Lease can be approved by the Board of Directors. 

 

(5) District Approval.  After the Board of Directors has determined that the 

application meets the requirements of this section, the Board of Directors shall 

forward the appropriate documents to the District to transfer the C-BT Water or 

Carryover Capacity to the person or entity leasing the C-BT Water or Carryover 

Capacity.  The Board of Directors’ approval shall be contingent upon the 

District’s approval of the transfer of C-BT Water or Carryover Capacity under the 

Lease and upon the fact that the District’s approval does not require a change in 

the District allotment contract with the Company. 

(6) Recordation.  The Board of Directors shall record all Leases on the records of 

the Company. 

(7) Stock Transfers.  The stock from which the C-BT Water or Carryover 

Capacity is leased may not be transferred unless all persons or entities desiring to 

receive title to the stock consent in writing to the terms of the Indemnity and 

Assessment Agreement. 

(c) Transfer of C-BT Water Forfeited to Company.  The Company may lease any C-BT 

Water that has been delivered to the Company’s ditch system at the request of a stockholder and 

that has been forfeited to the Company due to failure to pay fees for C-BT Water according to 

the Rules and Regulations adopted by the Board of Directors.  Such transfers of C-BT Water by 

the Company are exempt from Bylaw 4 requirements. 
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Section 4.4. Assessments Proxy. 

(a) Increased Assessment.  After the date of transfer of C-BT Water under Section 4.2. 

or 4.3., the shares from which the C-BT Water is transferred shall be assessed and pay any 

increased assessments by the District between fixed (current rate) and open (new rate after 

transfer) rate contracts for the allocation and agricultural use of C-BT Water.  The stockholders 

understand that the current assessment rate will change regardless of whether a transfer occurs 

and at some point there may only be open rate contracts.  If at any time all of the District 

contracts for agricultural use are open rate, with the same assessment, the obligation of the 

transferring shares to pay the increased C-BT Water assessment shall cease.   

(b) Proxy of Votes.  A stockholder who transfers C-BT Water under Section 4.2 and 

during the term of transfer under Section 4.3, agrees, as a condition of the transfer, to execute a 

proxy for the C-BT Water transferred in favor of the majority decision of shares with allocations 

of C-BT Water on issues relating to collecting or payment of assessments for the use of C-BT 

Water that are to be paid to the District. 

(c) Assessments in Trust.  Assessments or payment to the District relating to the C-BT 

Water shall be collected by the Company as a trustee and accounted for separately for the shares 

with allocations of C-BT Water.  The Company shall pay the assessments to the District 

according to the agreements with the District and in a timely manner to maintain the beneficial 

use of C-BT Water by the nontransferring shares. 

(d) Costs of Sand Hill Lake Improvements Paid by All Shares.  All shares of stock shall 

pay their pro rata assessment for the cost for maintenance, repair, or improvement of Sand Hill 

Lake, whether or not the beneficial use of C-BT Water is transferred by the stockholder. 

 

Section 4.5. Rights of Others in Ditch System.  FRICO and others have certain legal 

rights in conjunction with the operation and use of the Company ditch which may limit the use 

and availability of the Company ditch.  Those legal rights remain as they are and this Bylaw does 

not alter or impact those prior existing legal rights. 

BYLAW 5 

STOCK 

Section 5.1. Stock Is Right of Stockholder to Receive Beneficial Use of Water.  The 

stock of this Company shall be issued to stockholders to represent an allocable share of the 

beneficial use of water obtained by the Company for the beneficial use of the stockholders as 

provided in these Bylaws, and the shares of stock represent the stockholders’ rights and 

ownership in the ditch system and other assets of the Company. 

Section 5.2. Certificated Shares.  All stockholders shall be entitled to certificates of 

stock duly signed by the President or Vice President and countersigned by the Secretary, and all 

certificates shall be duly numbered and registered as they are issued.  A full record of each 

certificate of stock as issued must be entered on the books and records of the Company. 
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Section 5.3. Records Determine Ownership of Stock.  Possession of stock certificates 

shall not be regarded as evidence of ownership of the stock unless the records of the Company 

provide that the certificate was issued or duly transferred to the holder.  

Section 5.4. Recordation of Water Allocation. 

(a) Records of the Company.  The allocation of C-BT water for each share shall be 

recorded in the records of the Company.  

(b) Legends on Certificates.  Any stockholder may present their stock certificate or 

certificates to the Board of Directors and have the allocation of C-BT water associated with the 

shares represented in that certificate recorded on the same or new certificate or certificates as 

determined by the Board of Directors. 

Section 5.5.  Acceptance of Stock Waives Company Damage Liability.  

Notwithstanding any statute, law, or custom to the contrary, each stockholder of the Company 

and any successor or assign of the stockholder, by the acceptance of the stock of the Company 

waives and releases the Company from any and all claims for loss and damage by reason of any 

unforeseen or unavoidable accident, or of any leakage or overflow or breaking of its ditches, 

reservoirs, lakes, or laterals. 

Section 5.6.  Stock Transfers and Fees.  A transfer of stock shall be made only on the 

books of the Company, either in person or by attorney, and must be accompanied by the 

surrender of the duly endorsed certificate or certificates representing the transferred stock.  

Surrendered certificates shall be canceled and recorded as canceled, and new certificates issued 

to the new transferee stockholder.  The Company may charge a fee, which shall be set by the 

Board of Directors, for reissuing certificates, placing legends on certificates and transferring 

stock on the books of the Company.  The stockholder requesting the transfer shall pay all 

reasonable attorneys’ fees and other costs incurred by the Company related to the transfer of 

stock, including but not limited to research, reviewing documents, and, if necessary, filing and 

prosecuting an interpleader action to determine ownership of certificates of which the Company 

receives conflicts, claims, or requests to transfer. 

Section 5.7.  Transfer Restrictions for Debt to Company; First Lien of Company.  A 

transfer of stock is not valid against this Company if the stockholder is indebted to this Company 

upon any past due debt, either as principal, surety, or otherwise unless the transfer and the debt to 

the Company is specifically considered and approved by the Board of Directors.  The Company 

shall have and retain a first and valid lien upon all shares of stock of each stockholder as security 

for the payment of any sum or sums for which a stockholder is indebted to this Company, either 

as principal, surety, or otherwise.  Stock cannot be transferred upon the books of the Company 

without the consent of a majority of the directors if the stockholder is indebted to this Company. 

Section 5.8.  Transfer of Less Than Full Shares.  A proposed transfer of shares of stock 

that would result in the transferor having less than one full share or would give a transferee less 

than one full share is not valid without specific Board approval. 

Section 5.9.  Sale of Stock Acquired by Company.  If the Company acquires or 

becomes the owner of any stock of this Company, the stock shall remain authorized and shall not 
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be canceled or extinguished except as provided by law.  The Board of Directors shall cause the 

stock to be sold at its discretion, unless the stock is acquired as a result of a delinquent 

assessment, in which case the procedures in Section 6.7 of these Bylaws shall be followed.  

While the stock is held by the Company, the shares hold no voting rights and although 

authorized the shares shall not be considered issued or outstanding.   

Section 5.10.  Lost Certificates. 

(a) Stockholder Responsible for Costs.  The Board of Directors shall order a new 

certificate or certificates of stock to be issued in place of any certificate or certificates of the 

Company alleged to have been lost or destroyed, upon the stockholder paying all costs and 

attorneys’ fees incurred by the Company in issuing the new certificate or certificates, including 

but not limited to attorneys’ fees associated with research, reviewing documents, and, if 

necessary, filing and prosecuting an interpleader action to determine ownership of the lost or 

destroyed certificate(s), and complying with the requirements of paragraph (b) below. 

(b) General Requirement to Replace Certificates.  The stockholder must comply with the 

requirements of CRS 7-42-113, 114, 115, and 116 (2014) as they now exist or hereafter are 

amended: 

(1) In the event the stockholder desires to obtain a replacement certificate prior to 

the notice requirement in the statute, the stockholder may obtain a replacement 

certificate by complying with the requirements of CRS 4-8-405 (2014) as it now 

exists or hereafter is amended, including the posting of a sufficient indemnity 

bond.  However, the stockholder, or their successors or assigns, must still comply 

with the requirements of CRS 7-42-113, et seq., in order to terminate all rights to 

the lost certificate, including publishing notice of demand as set forth in CRS 7-

42-115 after giving the Company notice of the lost certificate. 

(2) In the event that the stockholder or their successors or assigns fails to comply 

with the provisions in CRS 7-42-113, et seq., as they now exist or hereafter are 

amended and they have received a replacement certificate by posting a bond, the 

Board of Directors may suspend the right to receive water associated with the 

stock represented by the lost certificate until the stockholder complies with the 

requirements in CRS 7-42-113, et seq. 

BYLAW 6 

ASSESSMENT ON STOCK 

Section 6.1. Authorization of Assessment.  This Company shall make an assessment on 

stock annually in an amount as will raise funds sufficient to keep the Company’s ditch, 

reservoirs, and other property in good repair, to pay the costs of maintenance and operation of 

the ditch system, to pay any indebtedness and all interest thereon, including any amounts to be 

paid into a sinking fund or otherwise for the retirement of funded or other debts, and for any 

other necessary Company purpose.  The question of making an assessment shall first be 
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submitted to the stockholders at the annual meeting, or at a special meeting called for that 

purpose, and the assessment shall be authorized and made effective by a majority of the stock 

issued and outstanding, represented by the owners in person or by proxy at the stockholders’ 

meeting, voting in favor of making the assessment.  If the stockholders fail to hold a meeting, or 

fail to make or authorize by the first of March in any year an assessment, or an assessment in 

amount sufficient to provide for the repair of the Company’s ditches, reservoirs, and other 

property, for the payment of the cost of maintenance and operation of said system, for the 

payment of any indebtedness and all interest thereon, including any amounts to be paid into a 

sinking fund or otherwise for the retirement of funded or other debts, and for any other necessary 

Company purpose, then the Board of Directors shall make an assessment by resolution in the 

amount as may be necessary in order to fulfill the requirements of this section at any regular 

meeting or at a special meeting of the Board of Directors called for that purpose.   

Section 6.2. Delinquent Assessment; Right to Vote and to Receive Water Suspended.  

An action may be maintained by the Company to recover any assessment that is not paid when 

due against the stockholder or the holder of the stock on which the assessment was made.  The 

stock may be declared forfeited by the Board of Directors for the failure to pay assessments and 

sold by the Company as by law and these Bylaws provided, and the Company reserves the right 

to recover the assessments either by action or by forfeiture and sale, or both.  The right of a 

stockholder to vote at any meeting of the stockholders shall be suspended during the period that 

any assessment is overdue and not paid as determined by the Board of Directors.  The right of a 

stockholder to receive water shall be suspended during the period that any assessment is overdue 

and not paid as determined by the Board of Directors. 

Section 6.3. Lien on Stock for Assessments.  The Company shall have a perpetual lien 

upon such shares of stock and the water to be delivered for any and all assessments and portions 

of assessments until the assessments are fully paid. 

Section 6.4. Determination of Amounts and Time for Payments.  All assessments 

levied or made under the provisions of these Bylaws or the laws of the State of Colorado are due 

and payable at times and in installments as the stockholders may determine, or the stockholders 

may make the assessment and fix the amount leaving the time or times of payment and the 

installments in which the same shall be paid to be determined by the Board of Directors.   

Section 6.5. Interest on Delinquent Assessment.  If the assessment or any portion is not 

paid when due, interest shall be charged on the unpaid amount from the date the assessment 

becomes due at the rate of two percent per month or fraction thereof, or at such other rate as may 

be adopted and set by the Board of Directors from time to time, but the right to charge interest 

shall not in any manner impair the right to forfeit and sell stock for unpaid assessments as 

provided in these Bylaws, or to maintain an action for the recovery of the delinquent assessments 

and enforce the lien against the stock. 

Section 6.6. Legal Action by Company to Recover Assessment.  An action may be 

maintained in the name of this Company to recover any installment of any assessment that is due 

and unpaid for the period of twenty days after personal demand therefor, or in case personal 

demand is not made, within thirty days after a written or printed demand has been deposited in 

the Post Office properly addressed to the last known address of the holder of stock upon which 
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the assessment was made, but the remedy shall be cumulative only, and shall not affect or impair 

the right of this Company to forfeit and sell the stock as provided in these Bylaws. 

Section 6.7. Demand for Delinquent Assessment.  All shares of stock upon which an 

assessment or any installment has been made and levied and is not fully paid when due shall be 

considered delinquent, and the Secretary of this Company shall, as soon as conveniently possible 

after the last installment of the assessment becomes due, make demand upon the holder of the 

stock upon which the assessment was made for the amount due on all stock held by the holder 

for the unpaid assessments, together with interest, which said demand shall be made either in 

person or by written or printed notice and duly mailed to the last known address of the 

stockholder, at least thirty days prior to the time when the stock shall be forfeited and sold.  The 

notice and demand shall also state the time when and place where the stock will be sold unless 

the amount due thereon, including interest, reasonable attorneys’ fees incurred by the Company 

related to the collection of the past due assessments, and the cost of advertising, is not paid 

before the time fixed for the sale. 

The Secretary shall also, as soon as conveniently possible after the last installment of the 

assessment is due, make a list of all the shares of stock on which the assessments have not been 

fully paid, together with interest, giving the names of the stockholders as shown upon the books 

of the Company, the number of the certificates, the number of shares, and the amount of the 

assessment remaining unpaid, and shall, if directed by the Board of Directors, have the same 

advertised by publication at least once each week for four consecutive weeks in a daily or weekly 

newspaper published in the City of Greeley, Colorado, the first publication thereof to be at least 

thirty days prior to the date fixed in such notice for the sale, which said notice shall also state the 

time and place at which the shares of stock shall be forfeited and sold unless payment of the 

amount due thereon shall have been made prior to the time of sale.  If the owner or owners of the 

stock fail to pay the amount due, together with the accrued interest thereon, and the cost of 

advertising, before the time fixed in the notice for the sale, the stock shall be forfeited and the 

Secretary shall proceed to sell at auction at the time and place designated in the notice, to the 

highest bidder for cash in hand, the stock, or so many shares of the stock belonging to the 

stockholder as may be necessary to pay the amount of the delinquent assessments, together with 

interest, and the cost of advertising.  If the price for which the necessary share or shares are sold 

exceed the amount of the past due assessments, interest, and all costs, including but not limited 

to reasonable attorneys’ fees incurred by the Company related to the collection of the past due 

assessments or the sale of the stock, costs of advertising, and other expenses of the sale, the 

excess shall be paid to the holder of the sold shares.  No sale of stock shall take place within less 

than sixty days from the date the assessment was made. 

Section 6.8. Company May Purchase Stock at Forfeiture Sale.  The Company may 

become the purchaser of any stock forfeited and sold for the failure to pay assessments, and if at 

the sale there are no bids made for the stock, the Secretary of this Company shall bid the same in 

the name of the Company for the amount due thereon, including interest, reasonable attorneys’ 

fees, cost of advertising, and other expenses of the sale. 

Section 6.9. Remedies for Collection of Assessment Are Cumulative.  The remedies 

herein provided for the collection of assessments are cumulative, and shall be in addition to 

every other remedy now or hereafter existing or provided by law. 
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Section 6.10. Assessments Are Payable Without Regard to Water.  An assessment 

imposed by the Company is payable, without reference to the quantity of water desired by, or 

deliverable to, a stockholder in any particular season, and whether or not any water is so desired. 

BYLAW 7 

STOCKHOLDERS’ MEETINGS 

Section 7.1. Stockholder Representation at Meetings. 

(a) Attendance.  A stockholder may attend a meeting in person or by proxy.  For 

stockholders that are not natural persons, the stockholder may designate a natural person to 

represent the stockholder.  Any representative must have written authority of the stockholder.  

The authority of a stockholder may be exercised by the duly authorized representative of the 

stockholder. 

(b) Voting.  Each stockholder that is not a single natural person must designate a natural 

person vote for the stockholder, except that for stock held as joint tenants, any joint tenant may 

vote so long as no other joint tenant objects to that tenant voting.  Stockholders who are not 

single natural persons must give written authority to a natural person to vote the stockholder’s 

shares, except for stockholders who are: 

(1) common tenants with written authority for a tenant to vote for other common 

tenants; or  

(2) joint tenants who do not object to the joint tenant who intends to vote. 

Section 7.2. Annual Meeting. 

(a) Location and Date.  The annual meeting of the stockholders shall be held on the 

third Tuesday in December of each year, or on such other date as no less than three (3) of the 

Directors determine at any regular or special meeting thereof.  Notice of the meeting shall be 

given and published as required by law, and shall designate the place, time of day, and to the 

extent necessary, the format of such meeting, if an in-person meeting can’t be held due to health 

and safety concerns.   

(b) Election of Directors.  At the annual meeting, five directors and one alternate 

director shall be elected by the stockholders.  The election may be by ballot or acclamation.  The 

alternate director shall be elected by a separate vote after the election of directors.  A candidate 

who receives more than fifty percent of the vote shall be elected alternate director on the first 

ballot.  If no candidate is elected on the first ballot, the two candidates with the highest number 

of votes shall be placed on a second ballot.  In the event of a tie, the Board shall elect an alternate 

director from the candidates on the second ballot. 

Section 7.3. Special Meeting.  A special meeting of the stockholders may be called at 

any time by the Board of Directors of the Company, and the Board of Directors shall call a 

special meeting of the stockholders upon the written request of the record owners of one-third of 
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the outstanding stock.  A special meeting of the stockholders shall be held at the location 

designated by the Board of Directors in Weld County, Colorado, and notice of the special 

stockholders’ meeting shall be given and mailed to stockholders in the same manner as required 

by law for an annual meeting of the stockholders, unless a different manner of notice is required 

by law.  The business transacted at a special meeting is limited to the business specified and 

referred to in the notice of the special meeting. 

Section 7.4. Quorum.  Stockholders or stock representatives eligible to vote a majority 

of all the stock issued and outstanding shall constitute a quorum for the transaction of business at 

any and all general and special meetings of the stockholders, but a lesser number may adjourn 

the meeting from time to time. 

Section 7.5. Voting.  Each stockholder shall have the right to vote in person or by proxy 

the number of shares of stock owned by the stockholder.  Cumulative voting shall be permitted.  

Only stockholders of record or the representatives of the stockholders of record shall be entitled 

to vote at the regular and special meetings of the stockholders. 

Section 7.6. Alternate Date of Annual Meeting.  If, for any reason, the annual meeting 

is not held on the day fixed in Section 7.2 of this Bylaw, or not adjourned by the stockholders to 

a time certain, the meeting may be held on any day fixed by the Board of Directors, or at the 

written request of the stockholders of the Company representing one-third of the issued stock. 

Section 7.7. Business at Annual Meeting. 

(a) Agenda.  The Board of Directors shall consider and set the agenda for the 

stockholders’ meeting at its regular monthly meeting in November of each year, including any 

item or issue which is being referred to the stockholders by the Board of Directors for the 

stockholders’ consent or approval. 

(b) Regular Order of Business.  The regular order of business at the annual meeting, 

and so far as practicable at all other meetings, of the stockholders shall be as follows: 

Roll call. 

Proof of notice of meeting. 

Introduction of guests. 

Reading and disposal of any unapproved minutes. 

Reports of officers. 

Reports of committees. 

Election of directors and alternate director. 

Unfinished business. 

Business being referred for stockholder action. 

Stockholder comments. 

Adjournment. 

The agenda shall specifically state any matter which is to be referred to the stockholders by the 

Board of Directors for consideration or action by the stockholders. 
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(c) Stockholder Proposal for Annual Meeting Agenda Items.  A stockholder of the 

Company may propose to the Board of Directors that the Board of Directors refer a matter or an 

issue to the stockholders for the stockholders’ consideration at the Company’s annual meeting.  

A stockholder proposal must be in writing addressed to the Board of Directors and be presented 

to the Secretary prior to the Board of Director’s regular monthly meeting in October of each 

year.  A stockholder proposal shall be considered at the regular Board of Directors meeting in 

November and if approved by a majority of the directors of the Board of Directors, the agenda 

item as approved or modified by the Board of Directors shall be placed on the agenda for 

consideration by the stockholders at the Company’s regular annual meeting. 

(d) Mailing to Stockholders.  The agenda, as approved by the Board, shall be mailed or 

delivered electronically to the stockholders of record with the notice of stockholders meeting.   

(e) Voting Approval by Stockholders.  Any matter referred to the stockholders shall 

require approval by a majority of the shares of stock represented by stockholders in attendance in 

person or by proxy at the annual meeting or a special meeting of stockholders, unless a greater 

voting requirement is required by the Articles of Incorporation, these Bylaws or the laws of the 

State of Colorado. 

(f) Stockholder Recognition at Meetings.  Any stockholder of the Company shall have 

the right to be recognized and heard at an annual meeting of the stockholders under the agenda 

item entitled “Stockholder comments.”  The chair of the meeting has the discretion to limit the 

amount of time allotted to any stockholder for comments. 

(g) Robert’s Rules of Order.  Robert’s Rules of Order shall be followed at all 

stockholders’ meetings except as modified by these Bylaws. 

BYLAW 8 

INAPPROPRIATE BEHAVIOR AT MEETINGS 

At any meeting of the Board of Directors or the Company, the President, chairman, or 

other person in charge of the meeting shall have the authority to ask anyone in attendance to 

leave the meeting for displaying behavior deemed inappropriate by the President, chairman, or 

other person in charge of the meeting. 

BYLAW 9 

BOARD OF DIRECTORS 

Section 9.1. Directors Must Be Stockholders.  The directors must be natural persons 

who are stockholders of the Company or representatives of stockholders that are entities. 

Section 9.2. Authority of the Board of Directors.  The corporate powers of the 

Company shall be exercised by the Board of Directors, which shall have general control and 

supervision over the property, affairs, and management of the Company and its officers.  The 
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Board of Directors may require, and shall approve, reports from the officers of the Company, and 

in addition to its general powers shall have all the specific rights, powers, and authority 

mentioned, conferred, or implied in or under the statutes of the State of Colorado, the Articles of 

Incorporation of the Company, and these Bylaws.   

Section 9.3. Meetings. 

(a) Notice of Meetings.  The meetings of the Board of Directors shall be held at the 

office of the Company as designated by resolution of the Board of Directors, unless all the 

directors shall agree to the holding of or approve the minutes of a meeting held elsewhere.  A 

meeting of the Board of Directors may be called at any time by the President or by three 

directors upon three days’ notice by mail or twenty-four hours’ notice in person, by telephone or 

by electronic communication.  Three directors shall constitute a quorum.  Directors may attend 

meetings by teleconference or other electronic means approved by the Board of Directors. 

(b) Meetings Without Prescribed Notice.  For a meeting that does not have the notice 

prescribed in paragraph (a), the acts of a meeting shall be valid as if the meeting had been duly 

and regularly called and held if:  (1) all of the directors are present at the meeting, however 

called or notified; (2) all directors sign a written consent to the meeting on the records of the 

meeting; or (3) all directors sign an approval of the minutes of the meeting.   

(c) Binding of Directors.  A director who is present at a meeting, or who has signed a 

written consent to or approval of the minutes of a meeting, shall be bound by the acts and 

proceedings of the meeting. 

(d) Attendance by Telephone.  A director may attend a meeting by telephone or 

electronically when the necessary equipment is available.  When attending a meeting by 

telephone or electronically, a director shall be entitled to vote on all matters, and the director’s 

attendance by telephone shall count towards the quorum. 

(e) Robert’s Rules of Order.  Robert’s Rules of Order shall be followed at all meetings 

except as modified by these Bylaws. 

Section 9.4. Authority to Indemnify Directors.  In accordance with CRS 7-40-104 and 

7-109-102, the Company may indemnify a person made a party to a proceeding because the 

person is or was a director of the Company against liability if the director’s conduct was in good 

faith and in accordance with the terms of CRS 7-109-102. 

Section 9.5. Appointment of Superintendent of the Ditch.  The Board of Directors 

shall authorize the appointment of a Superintendent.  The Superintendent, under the supervision 

of the Board of Directors, shall have charge of the ditch at such compensation and for such time 

as the Board shall determine.  The Superintendent shall have control of all headgates and the 

measuring boxes and the flow of water into the ditch, and of its distribution therefrom to the 

stockholders of the Company. The Superintendent shall have such additional duties as the 

President or Board shall delegate from time to time. 
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BYLAW 10 

OFFICERS 

Section 10.1. Designation of Officers.  The officers of this Company shall consist of a 

President, Vice President, Secretary, and a Treasurer, all of whom shall be elected annually by 

the Board of Directors at their first meeting following the annual meeting of the stockholders, or 

as soon as practicable after the annual meeting.  The President and Vice President shall be 

members of the Board of Directors.  The Secretary and Treasurer may or may not be directors.  

The office of Secretary and Treasurer may be held by one person.  The Board may, in its 

discretion, appoint or elect other officers and agents as it deems necessary or proper. 

Section 10.2. Duties of the President.  The President shall:   

(a) preside at the meetings of the Board of Directors and stockholders;  

(b) sign and execute certificates of stock, notes, bonds, agreements, deeds, and other 

documents to be entered into by the Company and perform all actions as executory officer for the 

Board of Directors;  

(c) call special meetings of the Board of Directors at such time or times as the President 

may deem necessary;  

(d) have general charge and supervision of the conduct of the Company’s business; and  

(e) perform other duties as are usually performed by the chair and chief executive 

officer of a company. 

Section 10.3. Duties of the Vice President.  The Vice President, in case of the death, 

disability, or absence of the President, or by delegation of the President, shall have and exercise 

all of the powers and perform all of the duties of the President. 

Section 10.4. Duties of the Treasurer.  The Treasurer shall: 

(a) be custodian of the funds of the Company; 

(b) keep or cause to be kept true and accurate accounts of all receipts and 

disbursements; 

(c) in the discretion of the Board of Directors, provide a bond for the faithful 

performance of the Treasurer’s duties in an amount as the Board of Directors may determine 

appropriate;  

(d) deposit the funds of the Company in banks or depositories designated by the Board 

of Directors; and 

(e) when requested by the Board of Directors, submit a complete statement of accounts 

of the Company, accompanied by vouchers. 
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Section 10.5. Duties of the Secretary.  The Secretary shall: 

(a) keep a record of the meetings of the Board of Directors and stockholders, and other 

records that are required to be kept by the Board of Directors; 

(b) be the custodian of the corporate seal and affix the same to all certificates of stock 

and to other contracts or documents when attestation is required or desired; 

(c) give notice of the meetings of the stockholders and directors; and  

(d) perform other duties as the Board of Directors or President may direct.  

Section 10.6. Vacancies of Officers and Directors. 

(a) Officers.  Any vacancies in the offices in the Company, whether occurring through 

death, disability, resignation, removal, or otherwise, may be filled by the Board of Directors at 

any regular or special meeting. 

(b) Directors.  A vacancy of a director whether occurring through death, disability, 

resignation, or otherwise, shall be filled by the alternate director.  The Board of Directors or the 

stockholders may call a special meeting of the stockholders to elect a replacement alternate 

director. 

Section 10.7. Compensation of Officers.  The directors and the officers of the Company 

shall receive compensation as may be fixed by the Board of Directors.  The Superintendent shall 

be paid compensation fixed by resolution of the Board of Directors in advance, at, or before the 

time the Superintendent begins those duties for the term. 

Section 10.8. Indemnification.  Each person, who is or was a director or officer of this 

Company, shall be indemnified by the Company against all costs and expenses, including legal 

fees reasonably incurred by or imposed upon the person in connection with or resulting from any 

action, suit, or proceeding, or the settlement of the action, suit, or proceeding prior to final 

adjudication, to which the person is or may be a party by reason of the person being or having 

been an officer or director of the Company (whether an officer or director at the time the costs or 

expenses are incurred by or imposed upon the person), except in relation to matters as to which 

the person is finally adjudged in such action, suit, or proceeding to have been derelict in the 

performance of the person’s duty as an officer or director.  The right of indemnification in this 

bylaw shall not be exclusive of other rights to which the person may be entitled as a matter of 

law. 

BYLAW 11 

FISCAL YEAR 

The fiscal year of the Company shall be December 1 to November 30. 
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History of Amended and Restated Bylaws: 

 

(1) Amended and Restated Bylaws adopted March 25, 2004 

(2) Bylaw 4, Section 4.1, subparagraph (d) amended October 14, 2004 

(3) Bylaw 3, Section 3.12 amended June 21, 2005 

(4) Bylaw 4 amended December 20, 2005 

(5) Bylaw 3, Section 3.13 added January 10, 2007 

(6) Bylaw 7, Section 7.7, subparagraph (b) amended January 10, 2007 

(7) Bylaw 3, Section 3.12, subparagraph (a) amended December 18, 2007 

(8) Bylaw 3, Section 3.12, subparagraph (b)(6) added December 18, 2007, with existing 

subparagraph (b)(6) changed to subparagraph (b)(7) 

(9) Bylaw 5, Section 5.10, subparagraph (b) amended January 14, 2015 

(10) Bylaw 9, Section 9.5, added January 14, 2015 

(11) Bylaw 10, Section 10.1, amended January 14, 2015 

(12) Bylaw 10, Section 10.6, deleted January 14, 2015, with existing Section 10.7 changed to 

Section 10.6; existing Section 10.8 changed to Section 10.7; and existing Section 10.9 

changed to Section 10.8 

(13) Bylaw 3, Section 3.12, subparagraph (b)(1), (b)(2) and (b)(3) amended June 20, 2017, 

deleting subparagraph (b)(6) and existing subparagraph (b)(7) changed to subparagraph 

(b)(6) 

(14) Bylaw 3, Section 3.12(a), amended May 15, 2019, deleting the fourth sentence, adding 

two subsequent paragraphs to 3.12(a), and adding subparagraphs (1) – (7) 

(15) Bylaw 3, Section 3.12(a), amended December 17, 2019, adding to the first sentence in 

paragraph (3), adding the last sentence in paragraph (5), and adding paragraph (8) 

(16) Bylaw 7, Section 7.2, amended November 11, 2020 
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Schedule 4.4 (b) 

PROXY OF TRANSFERRING SHARES 

RELATING TO ASSESSMENTS OF COLORADO-BIG THOMPSON WATER (“C-BT WATER”) 

The undersigned stockholder hereby grants, as a condition of transfer of C-BT Water as provided 

by Bylaw 4 as approved by the stockholders, a proxy for all votes relating to collecting or paying 

assessments for the use of C-BT Water to be paid to the Northern Colorado Water Conservancy 

District for all shares from which all C-BT Water has been transferred and in favor of the 

majority vote of shares with allocations of C-BT Water.  This proxy shall be recorded and 

applies on the transferring shares listed below: 

Stockholder 

  

By:  

Its:  

This proxy applies to the following shares (include certificate numbers): 

____________; ____________; ______________; _____________; 

____________; ____________; ______________; _____________. 
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BYLAWS CERTIFICATE 

 

 The undersigned certifies that she is the Secretary of The Platte Valley Irrigation 

Company, a Colorado corporation, and that, as such, she is authorized to execute this certificate 

on behalf of said corporation, and further certifies that attached hereto is a complete and correct 

copy of the presently effective bylaws of said corporation. 

 

Dated: ____________________________ 

 

 

 

       ____________________________________ 

       Secretary 
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determine the availability of information that could be utilized to complete this complete the work 
described in this memo.  The intent of the compilation and review of previous studies was to:  (a) benefit 
from the work completed by others that would support completion of our concept evaluation, and (b) 
compile digital information for the previous studies that can reside with the PVIC.  A summary of the 
previous studies is presented below. 

Figure 1.  Equalization Reservoir Bifurcation Structure Location Map. 
 
Applegate Group, Inc. (2004):  This work included a site survey completed by King Surveyors, reservoir 
layout based on a minimum reservoir of 200 acre-feet, preliminary geotechnical investigations 
completed with a backhoe, and an opinion of probable costs.  This work resulted in an equalization 
reservoir of 166 acre-feet which encompassed 38 acres.  Construction costs were estimated, ranging 
from a low of $1,427,300 to a high of $1,930,400.  The construction estimate included reservoir 
excavation, dam embankment fill material, outlet structure/spillway, inlet structure, and slurry wall.  
Storage of irrigation water required utilization of the FRICO ditch facilities to promote the diversion into 
the reservoir.  
 
WW Enterprises Consulting Engineering (2004):  Subsequent to the completion of the work by the 
Applegate Group, WW Enterprises Consulting Firm completed a subsurface investigation and soils report 
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at the location recommended for the equalization reservoir.  In conjunction with Boesch Fisher 
Engineering, Inc., a concept plan of the equalization reservoir was completed which reflected 
modifications to the existing bifurcation structure, construction of an intake canal into the reservoir, and 
a revised inlet/outlet structure from the reservoir. 
 
Smith Geotechnical Engineering Consultants (2006 to 2013):  An additional geotechnical investigation 
was conducted by Smith Geotechnical Engineering Consultants (SGE) at the recommended site for the 
equalization reservoir.  The report included considerations for the reservoir design, seepage, and 
embankment construction.  Recommendations to mitigate potential seepage from the reservoir 
included:  (a) compaction of the bottom of the reservoir to a depth of 18 inches below the finished grade; 
and (b) utilization of bentonitic clay with the sandy soil material to seal the bottom of the reservoir.  
Subsequent to the completion of the geotechnical investigation, SGE completed a detailed feasibility 
study of the equalization reservoir.  This work included site surveying, field investigation, engineering, 
development of construction drawings, estimate of construction costs, and submittals to the USACE for 
a Section 404 permit and the State of Colorado Department of Water Resources for a reservoir permit 
(Platte Valley Reservoir #1). 
 
Clear Water Solutions (2010-2012):  Clear Water Solutions (CWS) was contracted in November 2010 to 
provide the PVIC with a planning document that focused on:  (a) magnitude and duration of diurnal flows 
and free water within the South Platte River that may be available to the PVIC; (b) locations, potential 
benefits and cost estimates for equalization reservoirs within the PVIC canal system; and (c) an 
investigation of SCADA infrastructure to capture diurnal flows conveyed by the PVIC canal.  The report 
provided by CWS in February 2011 recommended the following: 

 
• Priority #1-implement SCADA improvements to capture excess flows from the South Platte River 

(estimated construction cost range of $200,000 t $250,000). 
• Priority #2-construction of check structures in the lower third of the PVIC canal to improve 

delivery of irrigation water (estimated construction cost of $30,000 t0 $40,000 for each check 
structure). 

• Priority #3-construction of Platte Valley Reservoir #1 along with a diversion structure west of the 
existing bifurcation structure (estimated construction cost of $3,000,000). 

 
Frachetti (2012-2015):  In December 2012, Frachetti investigated the feasibility of pumping water from 
the PVIC Canal into small, non-jurisdictional storage ponds adjacent to the canal.  The investigation 
recommended utilization of electric submersible pumps, power provided by an engine driven generator, 
and integration of SCADA system.  The construction costs were estimated to be $2,000,000.  
Alternatively, the report recommended construction of a smaller version of the Platte Valley Reservoir 
#1 (less than 100 acre-feet).  A subsequent technical memo in December 2012 investigated minor 
improvements to the bifurcation structure (installation of two Rubicon gates on the FRICO portion of the 
bifurcation structure), and installation of two Rubicon gates on the PVIC canal.  The construction cost 
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was estimated to be $1,078,000 and did not include acquisition of private property for the storage 
reservoir. 

 
In June of 2014, Frachetti issued another technical memo related to the PVIC equalization storage 
reservoir.  The report evaluated two locations for the reservoir; one on property located by PVIC and 
one on land directly adjacent to the bifurcation structure but not owned by PVIC.  The technical memo 
recommended:  (a) construction of the reservoir on property owned by PVIC, (b) construction of a 
reservoir as large as practical and cost effective, (c) construction of a new bifurcation structure with  
integrated flow measurement capability for both PVIC and FRICO, and (d) removal of the existing 
bifurcation structure.  No cost estimates were provided for construction of the proposed improvements. 
 
HYDRAULIC CONSIDERATIONS AND DESIGN CONCEPT 

 
Following the review of previous work, this effort focused on the considerations and details related to 
development of a design concept for the equalization reservoir.  Development of the design concept 
relied on several assumptions which are itemized below: 

 
 The existing bifurcation structure is utilized in its present configuration without improvements.  

Furthermore, no enlargement of the radial gate controlling the diversions into the PVIC canal is 
assumed. 

 The FRICO weir elevation at the east end of the bifurcation structure was established as the 
maximum water surface elevation for control of the diversions into the PVIC canal.  This assumes 
limited flow is conveyed into the FRICO canal during the irrigation season. 

 Two flows are utilized to represent irrigation operational demands for determination of the 
design concepts for the proposed improvements.  These flows include a maximum diversion into 
the PVIC canal  of 177 cfs to reflect the peak irrigation demand along with a flow diversion of 
100 cfs to provide a lower irrigation demand scenario. 

 The flow diversions discussed above are reduced by 40% to reflect the impact of the diurnal 
fluctuations during the irrigation season.  The reduction results in a maximum diversion into the 
PVIC canal of 108 cfs and a lower demand diversion of 60 cfs into the PVIC canal. 

 The amount of storage is intended to equalize the difference in the maximum and lower demand 
diversions attributed to the diurnal fluctuations.  For one day, this storage necessary to sustain 
180 cfs in the PVIC canal is 144 acre-feet, and approximately 80 acre-feet to sustain a flow 
diversion of 100 cfs. 

 The design concept relied on a detailed review of the stage-storage information for the two 
equalization reservoirs previously investigated and documented by Frachetti (June 2014).  Based 
on property ownership and storage potential, the equalization reservoir located on property 
owned by PVIC was assumed for the assessment. 
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Storage Potential in Equalization Reservoir 
 

The estimate of the active storage potential for the equalization reservoir depends on three factors:  (a) 
the maximum water surface elevation represented by the FRICO weir and hydraulic losses attributable 
to the radial gate; (b) losses conveying diversions into the reservoir and storage releases out of the 
reservoir; and (c) tailwater on the outlet structure for the equalization reservoir which is represented by 
the depth of water in the PVIC Canal.  These concept design issues are discussed below. 
 
FRICO Weir.  The elevation of the FRICO weir was determined to be 4828.5 ft.  Losses associated with 
the maximum diversion of 177 cfs through the radial gate were determined to be 0.6 feet which reduces 
the maximum water surface elevation to 4827.9 ft to facilitate the diversion of water into the 
equalization reservoir intake channel.  It is assumed that flows available for diversion at the South Platte 
River may closely reflect the maximum diversion associated with the direct flow water right regardless of 
the irrigation demand.   If additional water (free water) is available for diversion from the South Platte River, 
the proposed improvements were also evaluated to support a diversion of 200 cfs through the radial gate.   
 
Intake Losses to Equalization Reservoir.  Losses attributed to the diversion of water from the PVIC canal 
and along the conveyance channel to the reservoir were estimated to be 0.4 feet.  This value is utilized 
to determine the maximum water surface in the reservoir of 4827.5 ft. 
 
Tailwater at Outlet Structure.  A hydraulic model was utilized to determine the water surface elevation 
in the PVIC canal in the vicinity of the outlet structure from the equalization reservoir.  The water surface 
in the reservoir must exceed the water surface in the canal to achieve the releases from storage 
necessary to meet the irrigation demand.  For the purposes of this assessment, the minimum water 
surface in the reservoir was determined to satisfy ditch flows related to a minimum demand of 100 cfs 
and a maximum demand of 177 cfs in the PVIC canal.  The tailwater elevations corresponding to the 
minimum and maximum demands in the PVIC canal are estimated to be 4822.6 ft and 4823.6 ft, 
respectively.   
 
Losses during Release from Storage.  These losses were estimated to determine the minimum storage 
pool elevation and provide for release of water into the PVIC canal.  A headloss of 0.2 feet (for flows 
ranging from 60 cfs to 100 cfs) and 0.5 feet (for flows ranging from 108 cfs to 177 cfs) were estimated to 
convey water from the storage pool into the PVIC canal.  Based on this information, the minimum 
elevation of the storage pool was determined to be 4822.8 ft and 4824.1 ft to divert releases when flows 
in the PVIC canal are 108 cfs and 177 cfs, respectively. 
 
With the information presented above, the active storage pool within the reservoir ranges from 4822.8 
ft to 4827.5 ft.  Assuming the grading footprint and stage-area-storage curve for the reservoir from the 
Frachetti report (June 2014) as depicted in Figures 2 and 3, the active storage volume in the reservoir 
was determined to be:
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• 200 acre-feet available to supplement a minimum demand of 100 cfs, and 
• 150 acre-feet available to supplement a maximum demand of 177 cfs. 

 
The results of the assessment related to storage potential are also presented in Table 1. 
 

 
 

Concept Design Information for Structures 
 
Concept design information was developed to determine the construction costs related to the proposed 
improvements.  The concept design pertained to: 

 
 Weir and gate structure for diversion of flows from the PVIC canal to the equalization reservoir, 
 Outlet weir and gate structure for releasing water from storage into the PVIC canal, 
 Gate structure in the PVIC canal immediately downstream of the bifurcation structure to 

facilitate diversion of excess flow into the storage reservoir while conveying flows within the 
PVIC canal to meet the irrigation demand, and 

 Concept details for the embankment required to convey and store the water diverted from the 
PVIC canal. 

 
With respect to gate structures, an overshot gate typically is more hydraulically efficient than undershot 
gates.  For the purposes of this effort, an overshot gate was utilized for the diversion from the PVIC canal 
to the reservoir.  An undershot gate was assumed for the structure within the PVIC canal to convey the 
irrigation demand and promote the diversion of flows in excess of the irrigation demand into the 
reservoir as well as the reservoir outlet structure to control the releases from the reservoir.  The 

Item Description Data
FRICO Weir Elevation 4828.5 ft
Radial Gate Losses 0.6 ft
Maximum Diversion Elevation 4827.9 ft
Inlet Losses to Reservoir 0.4 ft
Maximum Storage Pool Elevation 4827.5 ft
Outlet Tailwater at PVIC Canal (average) 4822.6 ft

4823.6 ft
Outlet Losses from Reservoir (maximum) 0.2 ft Q = 100 cfs in PVIC Canal
Outlet Losses from Reservoir (maximum) 0.5 ft
Minimum Storage Pool Elevation 4822.8 ft

4824.1 ft
Active Storage Pool 200 acre-feet

150 acre-feet

Maximum for Q = 177 cfs
Top of Storage Pool
Q = 60 cfs to 100 cfs in PVIC Canal
Q = 108 cfs to 177 cfs in PVIC Canal

Table 1.  Assessment of Storage Potential

Notes 
Maximum WSEL
Maximum loss for Q=177 cfs
Maximum for Q = 177 cfs

Q = 177 cfs in PVIC Canal
Q = 100 cfs in PVIC Canal
Q = 177 cfs in PVIC Canal
To support demand of 100 cfs
To support demand of 177 cfs
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undershot gate also provides for removal of any sediment trapped within the section of the canal 
between the bifurcation structure and the gate.  Based on the existing topographic mapping and survey 
data, supplemented by the design information for the reservoir embankment from previous studies, the 
concept design information for the gates was developed and presented in Table 2. 
 

The reservoir embankment assumed a cross section as indicated in previously referenced documents.  
These included the following: 

 
 An upstream embankment slope of 10H:1V 
 A downstream embankment slope of 2.5:1V 
 Topwidth of 15 feet 
 Elevation of the top of embankment of 4832.5 ft. 
 Elevation of the bottom of embankment estimated to be 4822.0 ft. 

 
The channel from the PVIC canal to the reservoir was conceptually designed to convey flows  to the reservoir.  
The channel design reflects the following: 

 
 Channel slope of 0.0006 ft/ft 
 Bottom width of 10 feet 
 Side slopes of 3:H:1V 
 Maximum berm height of 4832.5 ft 

 
Based on the information from previous geotechnical reports and associated documents, the materials 
excavated for the storage pool are assumed to be adequate for construction of the reservoir 
embankment.  The excavation and embankment volume for the embankment is estimated to be 429,000 
cubic yards and 58,000 cubic yards, respectively.  This results in an excess of fill material of 371,000 cubic 
yards.  
 

Gate Location Gate Description
PVIC Canal Gate Downstream of Bifurcation Structure Undershot Gates (two)

Invert elev-4020.0 ft
Top of gate-4024.0 ft
Top of concrete wall-4830.0 ft

Diversion Gate from PVIC Canal to Reservoir Overshot Gate (one)
Invert elev-4025.5 ft
Top of gate-4028.0 ft

Reservoir Outlet Gate Undershot Gate (one)
Invert elev-4822.5 ft
Top of gate-4826.5 ft
Top of embankment-4832.5 ft

Table 2.  Concept Design for Gate Structures

Details
6 ft wide x 4 ft high slide gate

20 ft wide x 2.5 feet high 

5 ft wide x 4 ft high slide gate
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The results of a previous geotechnical exploration report (Smith Geotechnical Engineering, March 2006), 
indicated groundwater within the reservoir footprint ranged from 8 feet to 15 feet below existing ground 
elevations.  Consequently, exposure of existing groundwater to evaporation losses is not anticipated.  
Seepage issues may need to be addressed.  Considerations regarding this assessment should include the 
maximum stage in the reservoir, duration associated with the maximum stage, and properties of the 
soils utilized in construction of the embankment.  If necessary, an impermeable core within the 
embankment may be required. 
 
Concept Design Cost Information 
 
Conceptual cost information was developed for the improvements presented in the previous sections of this 
letter report.  Information provided in previous reports was reviewed and utilized to the extent possible and 
updated to reflect current pricing.  As discussed above, the grading plan for the equalization reservoir 
assumed placement on property owned by PVIC and reflects the plan that was previously developed. It is 
important to note that the conceptual cost estimate did not include items pertaining to:  (a) acquisition of 
property for the intake channel; (b) seepage measures if determined necessary by future design efforts; and 
(c) automation/ SCADA control equipment and measurement structures for operation and monitoring of the 
gates.  The conceptual cost estimate for the improvements discussed previously is presented in Table 3. 
 
CONCLUSIONS AND RECOMMENDATIONS 
 
The feasibility of the proposed equalization reservoir is largely dependent on the frequency of the PVIC to 
divert water into the reservoir.  Due to the priority of the direct flow water rights associated with the PVIC, 
previous studies have indicated that there is a reasonable likelihood of filling the reservoir.  Depending on the 
demand during the irrigation season, if the water available for diversion from the South Platte River exceeds 
the irrigation demand, it would be prudent to maximize the diversion and spill the excess water into the 
equalization reservoir.  During times of “free water”, typically during the spring runoff, the opportunity to 
divert into the reservoir is enhanced.  Assuming an irrigation demand of 160 cfs in the PVIC canal, as much as 
200 cfs can be diverted through the bifurcation structure with 40 cfs directed toward the reservoir before 
spilling occurs over the FRICO weir. 
 
In addition to the above, the following conclusions and recommendations are provided for consideration: 
 

 The benefit of the equalization reservoir is limited by the diversions from the South Platte River in 
accordance with the PVIC water rights priority and the potential volume available in the reservoir. 

 Two demand scenarios were evaluated during the completion of this work.  These included a 
maximum irrigation diversion of 177 cfs and a minimum irrigation diversion of 100 cfs.  Assuming 
the flow diversions are reduced by 40% due to a diurnal fluctuation, the impact reduces the 
maximum diversion to 108 cfs and the minimum diversion to 60 cfs.  The storage needed to equalize 
the difference is estimated to be 144 acre-feet to sustain 177 cfs in the PVIC canal and approximately 
80 acre-feet to sustain a flow diversion of 100 cfs.  Based on the potential storage evaluation, as 
much as 200 acre-feet of storage space is available to sustain a flow diversion of 100 cfs for one day, 
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while 150 acre-feet is available to sustain a flow diversion of 177 cfs for one day.  These results also 
indicate that a continuous delivery of water to the equalization reservoir will be necessary to sustain 
a delivery of 177 cfs for more than one consecutive day.  

 

 
 

 The success of the equalization reservoir will depend on the ability of optimize the irrigation demand 
with the water available to PVIC associated with its water rights.  All diversions at the bifurcation 
structure that exceed the irrigation demand should be diverted to the equalization reservoir. 
 

Item Description Item Cost
PVIC Canal Gates  
     6'W x 4'H Undershot Gates (2) $20,000
     Structural Concrete $28,000
     Rock Riprap $5,000

PVIC Canal Diversion Gate  
     40'W x 2.5'H Overshot Gate $55,000
     Structural Concrete $25,000
     Rock Riprap $5,000

Reservoir Outlet Gate  
     5'W x 4'H Undershot Gate $9,000
     Structural Concrete $40,000
     Rock Riprap $10,000

Excavation  
     429,000 CY $858,000
Embankment  
      58,000 CY $232,000
On-Site Excess Excavation Haul/Placement
      371,000 CY $742,000
Subtotal
     Contingency (20%)
     Engineering/Permitting (5%)

TOTAL COST

858,000$        

Table 3.  Conceptual Cost Estimate

Total Cost
 

 

 
 

53,000$          

85,000$          

 
 

 

 
232,000$        

59,000$          

 
2,534,800$    

2,029,000$    
405,800$        
100,000$        

742,000$        
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 Collection of data that affords an opportunity for PVIC to remotely adjust the diversions from the 
South Platte River to accommodate the impact of the diurnal fluctuations will improve the feasibility 
of the equalization reservoir and may reduce the size or need for the improvements. 

 The conceptual cost estimates in this document did not include improvements related to:  (a) SCADA, 
automation of the structures; (b) measurement of flows into the PVIC canal, into the reservoir or 
released from the reservoir; (c) costs for easements or land acquisition; and (d) seepage measures if 
deemed necessary. 
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DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, OMAHA DISTRICT 

DENVER REGULATORY OFFICE, 9307 SOUTH WADSWORTH BOULEVARD 
LITTLETON, COLORADO 80128-6901 

 

 

July 19, 2021 
 

 

 

SUBJECT: Approved Jurisdictional Determination – Corps File No. NWO-2021-
01137-DEN, Platte Valley Irrigation Company Equalization Reservoir, Weld 
County, CO 
 
 
Aaron Hansen 
Anderson Consulting Engineers, Inc. 
375 Horsetooth Road 
Fort Collins, CO 80525 
 
Dear Mr. Hansen: 
 
 This letter is in reference to the proposed project located at approximate latitude 
40.241875, longitude -104.779709, in Weld County, Colorado.  The submittal dated 
June 21, 2021, consists of a request for an Approved Jurisdictional Determination for 
aquatic resources located within the above project.  The delineated areas located on the 
subject property have been reviewed in accordance with Section 404 of the Clean 
Water Act under which the U.S. Army Corps of Engineers regulates the discharge of 
dredged and fill material, and any excavation activity associated with a dredge and fill 
project in waters of the United States.   
 

At your request, an Approved Jurisdictional Determination (JD), a written indication 
that wetlands and waterways within your project area are not waters of the United 
States has been prepared.  The Corps has determined that the two aquatic resources 
referenced in your request are not waters of the United States. 
 

The JD is attached to this letter.  If you are not in agreement with the JD decision, 
you may request an administrative appeal under regulation 33 CFR 331, by using the 
attached Appeal Form and Administrative Appeal Process form.  The request for appeal 
must be received within 60 days from the date of this letter.  It is not necessary to 
submit a Request for Appeal if you do not object to the JD. 
 

This JD is valid for a period of five years from the date of this letter, unless new 
information warrants revisions of the JDs before the expiration date, or unless the Corps 
has identified, after a possible public notice and comment, that specific geographic 
areas with rapidly changing environmental conditions merit re-verification on a more 
frequent basis. 
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If there are any questions please feel free to contact Aaron Eilers at (303) 979-4120 
or by e-mail at Aaron.R.Eilers@usace.army.mil, and reference Corps File No. NWO-
2021-01137-DEN. 
 

Sincerely, 
 
 
 
 
Kiel Downing 
Chief, Denver Regulatory Office 

 
 
 
Enclosures: 
 Approved Jurisdictional Determination (July 19, 2021) 
 Notice of Administrative Appeal Options 
 Administrative Appeal Process Flowchart 
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I. ADMINISTRATIVE INFORMATION 

Completion Date of Approved Jurisdictional Determination (AJD): 7/19/2021  

ORM Number: NWO-2021-01137-DEN 

Associated JDs: N/A 

Review Area Location1: State/Territory: CO  City: Platteville  County/Parish/Borough: Weld  

            Center Coordinates of Review Area: Latitude 40.241875  Longitude -104.779709  

 

II. FINDINGS 

A. Summary: Check all that apply. At least one box from the following list MUST be selected. Complete the 

corresponding sections/tables and summarize data sources.  

☐   The review area is comprised entirely of dry land (i.e., there are no waters or water features, including 

wetlands, of any kind in the entire review area). Rationale: N/A or describe rationale.   

☐   There are “navigable waters of the United States” within Rivers and Harbors Act jurisdiction within the 

review area (complete table in Section II.B). 

☐   There are “waters of the United States” within Clean Water Act jurisdiction within the review area 

(complete appropriate tables in Section II.C). 

☒   There are waters or water features excluded from Clean Water Act jurisdiction within the review area 

(complete table in Section II.D). 

 

B. Rivers and Harbors Act of 1899 Section 10 (§ 10)2

§ 10 Name § 10 Size § 10 Criteria Rationale for § 10 Determination 

N/A. N/A. N/A N/A. N/A. 

C. Clean Water Act Section 404

Territorial Seas and Traditional Navigable Waters ((a)(1) waters):3 

(a)(1) Name (a)(1) Size (a)(1) Criteria Rationale for (a)(1) Determination 

N/A.  N/A.  N/A. N/A.  N/A. 

 

Tributaries ((a)(2) waters): 

(a)(2) Name (a)(2) Size (a)(2) Criteria Rationale for (a)(2) Determination 

N/A.  N/A.  N/A. N/A.  N/A. 

 

Lakes and ponds, and impoundments of jurisdictional waters ((a)(3) waters): 

(a)(3) Name (a)(3) Size (a)(3) Criteria Rationale for (a)(3) Determination 

N/A.  N/A.  N/A. N/A.  N/A. 

 

Adjacent wetlands ((a)(4) waters): 

(a)(4) Name (a)(4) Size (a)(4) Criteria Rationale for (a)(4) Determination 

N/A.  N/A.  N/A. N/A.  N/A. 

 
1 Map(s)/figure(s) are attached to the AJD provided to the requestor.  
2 If the navigable water is not subject to the ebb and flow of the tide or included on the District’s list of Rivers and Harbors Act Section 10 navigable 
waters list, do NOT use this document to make the determination. The District must continue to follow the procedure outlined in 33 CFR part 329.14 to 
make a Rivers and Harbors Act Section 10 navigability determination. 
3 A stand-alone TNW determination is completed independently of a request for an AJD. A stand-alone TNW determination is conducted for a specific 
segment of river or stream or other type of waterbody, such as a lake, where upstream or downstream limits or lake borders are established. A stand-
alone TNW determination should be completed following applicable guidance and should NOT be documented on the AJD Form. 
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D. Excluded Waters or Features

Excluded waters ((b)(1) – (b)(12)):4 

Exclusion Name Exclusion Size Exclusion5 Rationale for Exclusion Determination 

Estimated Open 
Water Area  

0.13  acre(s) (b)(7) Artificially 
irrigated area, 
including fields 
flooded for 
agricultural 
production, that 
would revert to 
upland should 
application of 
irrigation water to 
that area cease.  

The open water area and wetlands at this 
location are artificially irrigated areas that would 
revert to upland should application of irrigation 
water to that area cease.  Open water and 
wetlands are located within a depression located 
in agricultural field.  A closed diversion structure 
located within the Evans No. 2 Ditch is now 
abandoned and the fields are now irrigated 
through the use of an agricultural center pivot 
which spans the aquatic resources.  Without 
application of irrigation water from either the 
ditch or the pivot, the aquatic resources in the 
depression would dry up and revert to uplands.    

Estimated 
Wetland Area  

0.43  acre(s) (b)(7) Artificially 
irrigated area, 
including fields 
flooded for 
agricultural 
production, that 
would revert to 
upland should 
application of 
irrigation water to 
that area cease.  

The open water area and wetlands at this 
location are artificially irrigated areas that would 
revert to upland should application of irrigation 
water to that area cease.  Open water and 
wetlands are located within a depression located 
in agricultural field.  A closed diversion structure 
located within the Evans No. 2 Ditch is now 
abandoned and the fields are now irrigated 
through the use of an agricultural center pivot 
which spans the aquatic resources.  Without 
application of irrigation water from either the 
ditch or the pivot, the aquatic resources in the 
depression would dry up and revert to uplands.    

III. SUPPORTING INFORMATION 

A. Select/enter all resources that were used to aid in this determination and attach data/maps to this 

document and/or references/citations in the administrative record, as appropriate.  

☒   Information submitted by, or on behalf of, the applicant/consultant: Request for an Approved 

Jurisdictional Determination (July 1, 2021) and the Platte Valley Irrigation Company Equalization Reservoir 

Site and Grading Plan (April 13, 2021)  

This information is sufficient for purposes of this AJD.  

Rationale: N/A or describe rationale for insufficiency (including partial insufficiency). 

☐   Data sheets prepared by the Corps: Title(s) and/or date(s).  

☐   Photographs: Select.  Title(s) and/or date(s).  

☒   Corps site visit(s) conducted on: July 2, 2021  

☐   Previous Jurisdictional Determinations (AJDs or PJDs): ORM Number(s) and date(s).  

☐   Antecedent Precipitation Tool: provide detailed discussion in Section III.B.   

 
4 Some excluded waters, such as (b)(2) and (b)(4), may not be specifically identified on the AJD form unless a requestor specifically asks a Corps district 
to do so. Corps districts may, in case-by-case instances, choose to identify some or all of these waters within the review area. 
5 Because of the broad nature of the (b)(1) exclusion and in an effort to collect data on specific types of waters that would be covered by the (b)(1) 
exclusion, four sub-categories of (b)(1) exclusions were administratively created for the purposes of the AJD Form. These four sub-categories are not 
new exclusions, but are simply administrative distinctions and remain (b)(1) exclusions as defined by the NWPR.  
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☐   USDA NRCS Soil Survey: Title(s) and/or date(s).  

☐   USFWS NWI maps: Title(s) and/or date(s).  

☐   USGS topographic maps: Title(s) and/or date(s).  

 

Other data sources used to aid in this determination: 

Data Source (select) Name and/or date and other relevant information 

USGS Sources  N/A. 

USDA Sources  N/A. 

NOAA Sources  N/A. 

USACE Sources  N/A. 

State/Local/Tribal Sources  N/A. 

Other Sources  N/A. 

B. Typical year assessment(s): N/A  

 

C. Additional comments to support AJD: N/A  

 




