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CASE NO. 94(:\01268

1~~------~-------
FINDINGS OF FACT, CONCLUSIONS OF ~ W, JUDGMENT AND DECREE OF ' HE

WATER COURT

CC:1CERlHllG TH:: .\PPUCATION FOR ! lATER RIGHTS OF L~KEVIEW VIL~ GE,

INC., THE CITY OF BOUWER, MID THE COLQAAIJO WATER CONSERVATION

BOARD,

IN BOULOER AND WELD COUNTIES

THIS C~ IH, cOll'es before the Court upon tile filing of an

Application of La.keview village, Inc. ( AJ.,;,keview village"), City of

Boulder (" Bolllder"), and Colorado Water Conservation Board

CilCB"), lAkeview Village, Boulder and CilCB beir'<J referred to

collectively as " Applicants"), for approval of a plan fer

aUglIlelltatiOl\, including chal1';le of water rights and for adjudication
of exchange, on Dec~ mber 29, 1994. The COUlt; havin9 considered

the pleadings, the files herein, and the evidence presented, and

being ( ully advised in the premises, hereby enters the following
Findings of Fact, Conclusi.ons cf La.." Ju<ig~~ nt and Oecrea~

F!~ D!~~~ 0F F~ t~

1. The names, addresses and telephone numb~ rs of Applicants
are:

Lakeview Village, Inc,

c/ o Joshua Sarnu~ l

1615 Pearl street

Boulder, Colorado 80302

P031 449- 0153

Colorado Water Conservation
Board

c/ o Executive Oirector
Daries C. Lile
j 1 Shen~ai. striE:ct, Rr;>om 721

nvcr, Colnradc e020J

City of Boulder

c/ o Carol Elli~ house

p, 0, Box 791

Boulder, Colorado 80306

303) 441- 3200

2. All notices required by law regarding the ( iling of this

Application have been fulfilled, and the Court has jurisdiction
ov~r this Application and all parties, irrespective of wheth('r the}'

have appeare':.
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3. statements of Opp<>sition have been filed on behalf of the

City of Lafayette and the Water users Association of District No.

6 (" District 6"), respect\ vely, within thu time required for filing
such statements.

4. Booth Land and !, ivestock company filed a Hotion to

Intervene and a Statement of Oppositic,n on september I, 1995,

alleging that the Application would resut;; in injury to its

MCCOl'1llick Seepagr. Ditch water right, The CO' lIt entered an Order

Granting Hotion to Intervene on october 27, 1995.

5. Lakeview Village is the owner of the Lakeview Reserv~ir

No. 1 and the Lakeview Reservoir No. 2. The Reservclrs are more

p~rticularly ~e~ crjbed ~ s follovs:

a.. 
Lakeview Reservoir

No.. 
1 is located on an unaalll.e1

tributary of St. Vra.in Creek. The drop outlet strocture fur

the Reservoir is located in the bW 1/ 4 of the NE 1/4 of

Section 13, Township 2. North, Rdnge 6B West of the 6th P. H.,

Weld Connty, Colorado, at a poir.t approxiIil'S.t2ly 1, 064 feet

South of the North line and 2, 459 feet West of the East line

of Eaid Section l~,

b, Lakeview Reservoir No, 2 Is constructed on and between

two unnamed tributaries of St. Vraln Creek. The drop outlet

structure for the Resp.rvoir Is located in the IIW 1/ 4 of the NE

1/ 4 of Hpctio~ 1'\ ' rnt.rr.c:.h( n' tln..-th D;uvytlo 6$1 W.:t<::.t- of thA 6th

F".H., Weld C0unty; C~ l';~~.d~, -at.~- p;! r:t-~ ppr('~
irn~t~lY.94.8 fEet

South of th9 North line and 2, 315 feet West of the East line

of said Section 13.

6. The sources of water for the I~ keviev Re5er~oir Nos. 1

and 2 are two unnamed tributaries of St. Vrain Creek and surface

water frorn unnamed springs originating on the Lakeview subdivision

properly located ill the NE 1/ 4 of ~ ectJon 13, Township 2 NOI th,

Range ' if! Vest, 6th P. M., \ icl<l County, colora6.o.

1. ' Ihe Lakevi~ y.l Reservoirs ' Were ccndit.iotl311y dE-creed 1n

Case No. 85CJ1443 entered on August 29, 1986, and were ~ ade ~ bsolut~

in Case No. ) 2CW045, sntered on SepteI;l.ber 24, 1992, in the aF10unt
of 40 acre feet for t~ keview Reselvoir No. 1 and 55 acre feet for

Laxe", iew Resel-voir no. 2. The date of appropriation for both

structures is January 31, 1985" No oth~r water rights are diverted
from the RCEervoirs.

8.. 
Lakevicw Village utilizes the I~ keview Reservoir Nos. 1

and 2 for :a..ecreational purposes. In order to maintain a constant.

water level ill each Reservoir, includin";J replacing ~ vaporation
losses from th~ open water 5urfa.ccs of cach struct1lre, Lakevic'""
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Villag" seeks approval of a plan for augmentation using wat~r

leased from Boulder. The ltIc1ximuIU ' Water surface area of the

Lokevlew Reservoir No. 1 is 13 aCles. The maximum wator surface

area of the L-.kevlew Reservoir No. 2 Is 13. 6 acres. Evaporation
lc~ses from both Reservoirs h~ve been ~ stirnated by Lakcview Village
to average approximately 53 acre feet between April 1 and

October 31 of each year,

9. ' i:he water to be used for augJlentat10n and excha"ge

pUlposes will be provided from a portion of the following waler

rights, each of which have Boulder creek as their source of supply:

a. Anderson Ditch: 9, 5833 shares 12, 23 cfsl of the Anderson

Ditch. The Anderson Ditch is owned and operated by the New

Anderson Ditch company. a mut" al ditch company with 100

shares. '[ he Anderson Ditch was rl"~creed a water right for 25. 0

efs for irrigation use, with an appropriation date of october

I, 1860, by the District Court In and for Boulder County on

June 2, 1882.

b. Fal~ ers Ditch: 90\ of 24. 602 shares ( 12, 17 cfs) of the

Farmers DItch. T"hc Farmers Ditch is owned and operated by the

Farm€rs Ditch company, a mutual ditch cowpany with 100 shares.

The Farreers Ditch was decreed a water right for 73. 29 cfs for

irrigation use, ~ ith an appropriation date of October 1, 1:362,

by the District court in and for Boulder County on June 2,

1s:lR::!.

c, Harden Ditch: 1.8 cfs of the Harden Ditch. ' Ihe Harden

Ditch was decreed a ' Water right for 21 efs for irrigation use,

with an appropriation date of June ~, 1862, by the District

Ccurt in ~nrl for Boulder County on June 2, 1882.

d, ! Ic:Cuty Ditch: 29~ shares ( 0, 643 cfs) of the !IcCarty
Ditch, ' Ihe !IcCarty Ditch is owned ami operated by the Mccarty
Oitch Co~pany, with 666. 5 shores of stork authorized. ~ t~

l'!cCarty Oi tt.::h tora~ dccreeJ a vater right for 5 Gfs for

irriq:\tiQn use, with an apprc:priation d"lte of June I, lS62, bi'
the District Court in and for Boulder County on June 2, 1882.

e, S" ith an-:! G05S Ditch: 83, 25 shares ( 0. 451 cfs) of the

Smith and Coss Ditch. The SDith and Gass Ditch is owned and

operated by the ;:;roith and GOS$ Ditch COJj}pany, with 218. 375

shares of stock: outstanding. The SJ'Jith and G05S Ditch 'Was

decreed n vater right for 44. 3 efs for irrigation use, with an

appropriation date of November 15, 1859, by the District ~ourt

in and for Boulder County on June 2, 1882.
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10. The water rights described in paragraph No, 8 are owned

by the ewCB, subject to the retention of certain rights by Boulder,

including the right of reuse under certain conditions. The water

rights were conveyed to the ewCB by Boulder pursuant to an

Agreement between the ewCB and Boulder dated July 20, 1990 and

recorded August 27, 1990 at Reception No, 01060611, Boulder County
real estate records; and a First Addendum to Agreement between the

CWCB and Boulder dated December 14, 1990 and recorded December 17,

1990 at Reception No, 010'/8866, Boulder County real estate records.

Boulder' s right to reuse the water rights is also conditioned by an

agreement between Boulder and District 6, dated October 6, 1995,

District 6 Agree~entn).

11, The water riqhts described in Faragraph No. 8 were the

subject of. previous decrees entered by the District Court, Water

Division No, 1, on May 31, 1989 in Case Nos. W- 7569, W- 7570 and W-

8520- 77, and December 20, 1993 in Case No. 90ew193. The decrees

approved use of the vater for municipal and instrcaM flow purposes.
The decree in Case No. 90CW193 also a.pproved a second \~ Ge of the

reusal>le portion of the water after it has first been use,j by the

CWCB for instream flow purposes. The reuse approved ~ as

specifically limited to irrigat10n of lands served by specified
ditches which divert liater trom Boulder Creel< downstream tro.,

Segment e" as defined in Paragraph No. 13, herein.

12. I~ kcYiev Village is the lessee of 100 acre teet of vater

annually from Boulder during the months of April through October

the ) easc~ vater~). Th~ leased w3tcr Is water that is available

to Boulder or its lessees aft~r the first US2 of the water rights
described in paragraph 8 above for instream flow purposes by the

ewCB, The lease between Lakeview Village and Boulder provides for

delivel)' durinq tho months of June, July and August, of up to 57

cra feet of ~at€r ~vailable to Eoulder for r~use aCt~L its first

use for instream flow purposes. The leolse is for a period of

t'Wenly yeat's ( or until August 15, 2014). The delivery o( the "' atcr

1S subject to the following l'1onthly volumetric limi,tations:

l'mUI
June

July
A1JgUSt

yot\.!!"JLtJL.~ Q1:.Lt~~~
12

23

22

The lease also provides for the delivery of up to 41 acre feet of

water during the month3 of April. Kay, September and octob~r, for

a period of five years ( or until AUgust 15, 1999), with the ability
to extend the tern an additional five years if the water is not

then needed by Boulder, The delivery of the water is subject to

the following monthly volUMetric limitations:
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1Qnth
April
May

Septe..ber
octoter

yolume In Acre Feet
a

10

19

6

The maximum rate of delivery of the leased vater is 0, 5 of a cubic

foot per second, A copy of the Lease ~ etveen Boulder and Lakeview

Village is attached as Exhibit " A."

13, Lakeviev Village, the CWCB and Boulder seek approval to

change the use of 100 acre feet of water available to Boulder for

1~~~~ t~ ~~~~yi~~ V!!!~ nA Aft~r its first U~ p. for in~tYP~m flow

purposes by the ewes. The vater viII be ~ xchan9c~ to, or provide
augmentation for out- of- priority depletions to maintain water

levels, including losses { rom evaporation, from the LaK~vlew

Reservoir Nos. 1 and 2.

14, ~, keview Villa~e' 5 use of the vater leased fro.. Boulder

Will De do..nstre~l11 of the Instrcll..'i flow reach of Boulder Creek

referenced as "' Segcent e" in the Dect"ee entered in Case No.

90CW193, and more particularly described as follows:

That segment of Boulder creek in Boulder County from a

point Immediately below the discharge of Public fiervice

Conpany of Colorado' s hydroelectric plant at Orodell in

the NE 1/ 4, SW 1/ 4, secti~n 34, Township 1 North, pange
11 Hest of th. 6th P. M" to the 75th Stre, t ~ridge near

the center of sccti;.:"1 13, Township 1 North, Range 70 West

cf the 6th P. h,

Water leased to Lakeview Village by Boulder will be delivered in

Boulder creek at or ne3r the inter~ection of Boulder Creek and 15th

street at a point in Gection 13, Township 1 Ilorth, Range 70 liest of

thE- 6th t'.~~., approxiJl'!ately 950 feet from the West Section 1 ine and

1, 70v {~ ct fro~ the sout~ s~~ ticn line of said SectJon 13, ~ hich is

the location of BouiderJ's \o! astc'Water tr~ atf:;cnt plant outfa'. L Fron

this point, the leasc~ va~er will be conveyed in Boulder Creek and

st. Vrain Cree~ to the confluenr.e of st. Vraln cr:cek and unnamed

tributaries of st. Vraln Creek in Section 36, Township 3 North,

Range 68 West, 6tt~ P. M. The leased 'Water vi 11 then be exchanged up

the unnamed tributaries to the locations of the IAkeview Village
Reservoir Nos. 1 and 2.

IS. ' Ihe plan for augmentation and tha exchange shall be

operated by Lakeview Village only during the period of April
through October of each year, and only vhen vater Is available for

lease from Bo!llder. ' The l!\:!xir.;um volume of water available for

alJg~ entation .and exchange U5e each year shall be 100 ;~cre feet, as
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further limited by the monthly volumetric limitations stated In

Paragraph No. 11,~. the maximum rate of exchange shall be 0. 5

of a cubic foot per second. The appropriatio:1 datA for the

exchange sh. ll be August IS, 1994,

16. The plan for augmentation and exchange shall be subject
to the following terms and conditions:

a. One or more of the water rlqhts whic.h are described h,

paragraph No, 8 must be in priority, anj must be available for

use by the CWCB In accordance with the limitations contained

In Part IV of the Decree entered In Case No, 90CWl93,

h Only ~ ater which ie actu~ 11).' uccd by the ewes in

accordance with the Decree In Case No. 90CW193, and Is

physically delivered to the terninus of " Segment C," shall be

o7ailable for use by Lokeview Village for the purposes herein

described, pursuant to its lease with Boulder. such usage by
the CWCB must be in accord. nce with the limitations contained

in p~:rt IV of the Decree entered in (' ase No. " JOCW193,

specifically Including but not limited to those conditions

contain~d in Paragraph No. 4. 14 of said Decree.

c. The amount of water potentially available for deliw,ry to

Lakevie. Villa~e, as Boulder' s lessee, shall be determined on

a daily basis by applying the following percentage factors for

the anorooriatc month t.o thp.. amonnt of vater left undiverted

or rei eased for instream flow use from the vater described in

Paragraph No. ~, ~, pursuant to Part IV or the Decree

entered in Case No, 90CWl93, after adjustment for any stream

losses assesscd by thc state water administration officials:

l!2!lth
April
May
June

July
August
september
OCtober

Dn:J<J:' mj!gQ__ La_<;,tor

21\
39\

48\
5)\

48\
3H
17\

d. In order f~r I...,}ceview Village to receiv,e credit ( or the

leased water, Boulder and the eWeR must b~ in co~pliance with

the water ac.counting requirer.ients contained in the Decree

enterEd in Ca5e No. 90CW193.

e. water conveyed In Bo'Jlder Creek and/ or st. Wain Creek by
l..akeviE':: w Village shall be subject to diversion and us~ by

other water users pursuant to plans for a~ gncntation,
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exchanges and plans of substitute supply approved bY the water

Court or the state Engineer: provided that sach use does not

diminish Lakevle~ Village' s ability to la~fully operate its

plan f~r augmentation or exchango.

f. Approval of the plan for aU9" enlation shall automatically
tenainate upon the expiration of leases or other arrangements
with Boulder, granting Lakevie~ Village the right to use the

water rights described herein,

g. Th~ 100 acre feet of water leaqed to Lakeview Village
which is the subject of this decree shall be counted against
r~~lrl~r' Q uMunicipal Reuse Wat.ei"" \. iIIG.a.... tha Digtrict (,

A9re~ment .

CONCLUSIONG OF LAW

11. The application herein is one contemplated by law amI the

Court has exclusive jurisdiction over the subject matter of this

proceeding. section 31- 92- 203, C, R. S.

18, The application herein was filed with the Water Clerk In

accordance with tee provisions of Section 31- 92- 302( 1)( a), C, R, S,

19, ' fh,ely an<1 adequate notice of the fUln<j and the contents

of the application herein was given in the manner provided by law,

and t.his CourT h:\~ ;'\lri~..tr.t\ nn n<Jnr ,,\\ ...... nr'l'.n.n~ n.T t'ol\ t-tt{ eoc:

affected her€by, "" hcth"cr they- h~V~ aIJP~; r; d~ r~ ~~t.-'-sc~tiv~;.:i7: 92:
302, C. R. S,

20. Timely statements

in paragraph 3 hereof, Th~

of opposition has expired,

of opposition were filed as In<1lcated

time for filing add> tlonal state~ents

Section 31- 92- 302( 1) ( c). C, R, S,

21. Ihe ch3nge of wate~ ri~hts and plan for aU7Mcntation,
ncll1rling ex~han9~, vi 11 not inj'..!riously affect. tfle ovner of ,,' r

persons. f'ntitlE'd to use w,! t~r ~mder a vc~ t:C'd \;, atcl'" r! s,ht or ~

decreed conditional water right, if adninistered :in 3ccOldanr:;e 'With

the terms and conditions of this decree. Sections 37- 92- 305( 3) and

8). C. R, S.

JUDGMENT AND DECREE

22. Each of the foregoinq Findings of ."act and Conclusions of

Law is incorporated herein as if set out in full.

23. rh~ Application for Approval o{ Plan { or Augnentation,
Including Cha~ e of w. tcr Rights, and for Adjudication of Exchange
filed on beh.l1 f of l..akeview Vi Ilage, Inc., ('!. ty of Boulder, and
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Colorado Water Conservation Board is gr~~ted, subject to the terms

and c~nditions set forth herein.

24, Cut- of- prlorlty depletions shall be allowed troD Lakeview

Reservoir Nos. 1 and 2 only to the extent that augmentntion water

is provided to make up such depletions. The state Engineer shall

curtail all out- of- priority diversions, the depletions fro~ which

are not sO replaced as to prevent injury to vested water rights,
At th,es when the exchange is not operating and the Lakeview

Reservoi~ Nos. 1 and 2 are not in priority, all infiow of water

into the Reservoirs from any source, shall be removed by Lakeview

Viilage by draini~g, pumping or other neans, and released into the

nellYl!:st n~ tl1r..l u..l-~rr~HrcCll nr holnu thCll O':Il'I:: cCll't'Vn.{"'''' '"'.... A ......~

utilized by Lakevi;';- vlll;g;, ~~ d -th-e--
he; dgat-';~-t~' th-;'-Re';-~;:'"i';~

shall remain closed and no water shall be allowed to flow into the

Reservoirs or used by Lakevi~w Village.

25, Lakeview Village shall install and maintain appropriate
meters, ! Deasuring and recording devices as Jl1ay be reasonably

required by the State water administration ofticials to adainic~er

the delivery of the vater leased by Boulder to Lakevi~w Village,
th~ o~eration of the Lakeview village Reservoir Nos. 1 and 2 and

the operation of the p13~ f~r augmentation and exchange described

herein. Using the accounting forms approved tor '"~ in connection

with the Decree in Case No. 90CW193, Boulder shall maintain a daily
summary of the amount of those water rights described in Paragraph
No. S, ~~~ ra, which are left undiverted for instrearn flow use by
the C1'!C3 and delivE"red to the terninus of S€' J!:!ent C. Bouider shall

also " alntain a <Ially accounting of the arr,ount of the water th.1t is

available for reuse downstream of the tcrm2nus of Segment C, as

well as the volume of water deli','ered to Lakeview Vii lage and the

rate the leased water is delivored. Lakeview Village shall account

for all of the vater it leases from. Boulder and seeks to deliver to

the confluence of St. Vrain Creek and the unnamed tributaries of

st. Vrain Creek describeJ in p~raryraph Nc. 13, ~ up~~. Lakeview

Vjlla.;e :. ha.ll ol~o ! t<!.int-airl records of divi"rsions, st(Jr~ ge,

cvnsu~ption an~ releases of vater from the [~ keview Village
R~sarvoir Nos. 1 and 2. A.II ~uch records shall be provided to the

state water ildministrat.ion officials on a r.onthly basis, or as

otherwise requested by the officials. Copies shall be provided to

th~ Opposers upo~ req;.1~ st and tlpOn pa.yment of rease-nable copying
charqes.

26. Booth Land and Livestock Company has o.sselted that

operation of the plan for augmentation and exchange viII cause

injury to its water rights. To prevent such injury, when there is

insufficient water in the unna~ed tribut~ry on which the r~ kevic~

Reservoirs are located to satisfy downstream senior water riq~ts

also located on the unno~ ed tributary, to the ext~nt such senior



elle I,). "CW261S

Indlr.g. of hct. conctlallJnt of Law.

t vd OeuH of the "'. ttr tourt
9

I

ater rights are in priority, Lakeyie" Village shall pass such

ter as necessary to satisfy such senior " ater righto. When a

call is in eftect " hich is senior to water rights located on the

unna",ed tributary, but ' un lor to the leas2d " ater, L-akeyiew Village
shall bo allowed to augment losses from the !~ keyiew Reservoirs by
operating its exchange, subject to all of the terms, conJitions and

I'roYisions conhined in this Decree. When Booth' s McCormick

Seepage Ditch water right is out of priority but Lakeyiew Village' s

plan fc-r aU'1iUi.: lltatlon anq exchange are in priori.ty, Lakcview

Village may operate its exchange only when there is a live stream

ono hundred feet ( 100') below Booth' s headgate for the McCormick

Seepage Ditch.

21. Lakeyie" Vill' ge shall notify the stale " aler

ad",ini&tration officials at:. least forty-eight hours prior to

operating the exchange described herein.

28. Any streaa losses in Boulder Cr~ek and st. vrain Creek

associated with the ccnveyance ot water leased from Boulder from

he terl'lnus of . Spqll'ent C' to' the location Of the unnaned

tributaries on st. Vrain Creek as described in Paragraph No. 13,

A, which ar~ assessed by the state water administration

officials, shall be borne by Lakeyie" Village.

29, '" he uses decreed In Case No, 90Cll193 shall remain

unaffected and Lakeyie" Village' S utili. ation of up t" 100 acre

feet of water leased froIll Boulder will be an alternate use for the

irrigdt lor. us".! prevj('lusly tic-creed in Case No. ~ OCWI93, not in

substitution for t~e rights previously decreed. Boulder and the

WCB shall rc,",ln subject to the terns, conditions ar.d requirements
set out in the Dc~ ree entered in Ca~ e tlo. 90CW193.

30. 7ha Court hereby approves the stipulated terms and

cond!.tions describl::d herein as an agreement between Applicants and

t.he opposers \ofhtch shall be ad~ inistey~d a';i tens and conditions of

this d~crc~. : forever, such terJIlz : lnd corldi~! or.s ~ hall not ~ e

construed as legal preccdc~t i~ vtt~L ~ a~~ C Court cases involving
tha ..-ater riqhts described in Paragraph Ho. S, SURra, ar.d: none of

said terms and conditions shall ~ A asserted under "the doctrine of

collateral estoppel in other actions involving the parties who have

a. ppear<:d her~ in,

31. Lakevie~ Village shall notify the court, the state yater

administration officials and the Opposers, in writing, 1".0 later

than thirty days after any portion of the lei:lsc with Boulder

expires, or the lease is nodified or amended.

32. r.akevicw Village is decreed a cor.:iitionai appropi:ia. ti\'c

t"iqht of substitute supply and exchange pursuant to ~31- BO- 120 and




