BEFORE THE COLORADO WATER CONSERVATION BOARD
STATE OF COLORADO

IN THE MATTER OF REVISIONS TO COLORADO WATER CONSERVATION
BOARD’S RULES CONCERNING THE COLORADO INSTREAM FLOW AND
NATURAL LAKE LEVEL PROGRAM, 2 CCR 408-2

PRE-FILED WRITTEN TESTIMONY ON BEHALF OF COLORADO PARKS AND
WILDLIFE

Colorado Parks and Wildlife (CPW) submits this Pre-filed Written Testimony in the rulemaking
hearing to consider revisions to Colorado Water Conservation Board’s Rules Concerning the
Colorado Instream Flow and Natural Lake Level Program (Rules).
I. Individuals Providing Testimony

This pre-filed written testimony is prepared by Elizabeth Joyce on behalf of CPW. Ms.
Joyce is an Assistant Attorney General employed by the Colorado Attorney General’s Office,
whose business address is 1300 Broadway, 7™ Floor, Denver, Colorado 80203. At the Attorney
General’s Office, Ms. Joyce supports CPW’s programs related to water resources, including
CPW’s role in CWCB’s Instream Flow and Natural Lake Level Program (ISF Program), and
CPW’s efforts to participate in the ISF Program to benefit its own programs and aquatic and
wildlife resources of the State of Colorado (State). Ms. Joyce will appear on behalf of CPW and
present testimony at the rulemaking hearing.

Katie Birch, CPW Instream Flow Program Coordinator, and Robert Harris, CPW Water
Resources Section Manager, will also be available at the rulemaking hearing to respond to any
questions from the Board. Resumes for Ms. Birch and Mr. Harris were provided with CPW’s

Prehearing Statement.



Il. Purpose of Testimony

The purpose of this testimony is to provide CPW’s position regarding the revisions to the
Rules proposed by CWCB staff (Staff), as described in CPW’s Amended Prehearing Statement,
CPW’s Rebuttal Statement, and as summarized herein. CPW does not have any additional exhibits
to submit with its testimony.
I11. Summary of Testimony

CPW’s testimony addresses the following points: 1) the proposed revisions to the Rules
are necessary to implement House Bill (HB) 20-1157; 2) the proposed revisions will support
expansion of the ISF loan program as required and allowed by HB 20-1157; and 3) CPW supports
adoption of Staff’s proposed revisions.
IV. Testimony Regarding the Proposed Rules

A. CPW’s Position on the Proposed Rules

CPW supports Staff’s proposed revisions to the Rules as attached to the Notice of Public
Rulemaking dated October 14, 2020. CPW does not propose any additional modifications to the
Rules.

B. CPW’s Participation in the Instream Flow Program

CPW has a close connection to CWCB’s ISF Program. CPW works to provide CWCB
Staff with biological expertise and recommendations regarding implementation of the ISF
Program, as directed by sections 37-92-102(3) and 37-83-105, C.R.S. CPW also has its own
policies and programs to perpetuate the fish, wildlife, and recreational resources of the State, which
often benefit from implementation of the ISF Program. CPW has participated in the ISF Program
in a variety of ways and has benefited from other participants’ use of the legal tools allowed by

the ISF Program, including use of water under the ISF loan program. For these reasons, CPW



seeks to ensure that any revisions adopted by the Board in this rulemaking are consistent with
statute and the intent of the ISF Program.

C. The Revisions are Necessary to Implement HB 20-1157

During the 2020 session of the Colorado General Assembly, the legislature passed HB 20-
1157, to amend several provisions of section 37-83-105, C.R.S., which authorizes the CWCB to
accept temporary loans of water for instream flow use. As part of the ISF Program, the ISF loan
program gives CWCB authority to accept temporary loans of water for instream flow purposes,
and HB 20-1157 expanded certain aspects of the loan program. Staff initiated this rulemaking for
the limited purpose to implement these statutory changes and to make a few clean-up edits where
the Rules had become outdated.

D. Why CPW Supports the Proposed Revisions

The ISF loan program, when implemented appropriately to preserve or improve the natural
environment to a reasonable degree, is an important mechanism that can advance CPW's mission
to protect, preserve, enhance, and manage wildlife for the use, benefit, and enjoyment of the
Coloradans and visitors to the State. CPW also believes that the intent of HB 20-1157 is to make
the ISF loan program more flexible for interested water rights holders, while maintaining adequate
protections for all water users within the stream system.

The proposed Rule revisions are consistent with the requirements and direction of House
Bill 20-1157, are within the scope of issues noticed in the Notice of Public Rulemaking, and will
enable the proper implementation of section 37-83-105, C.R.S., regarding temporary loans of
water for instream flow use. Staff’s proposed revisions to the Rules are narrowly tailored to
implement changes enacted through HB 20-1157 while providing sufficient clarity and certainty

to applicants and other water users as to how the provisions will be implemented and what



limitations and restrictions will apply for the protection of other water users. The proposed
revisions distinguish the roles of the CWCB, CPW, and the State Engineer under the added
provisions of HB 20-1157, which remain consistent with each entity’s role under the prior ISF
loan program and within the ISF Program more broadly. Finally, Staff’s proposed revisions
make needed changes to references to CWCB’s website and CPW’s name change following the
agency’s merger in 2011.

E. Why the Board should adopt Staff’s proposed revisions

All Parties to this proceeding support the Rule revisions as proposed by Staff, and there are
no other issues or concerns pending before the Board. Staff’s proposed revisions do not go beyond
those necessary to implement recent statutory and other changes, and are simply targeted at
updating the Rules to continue implementing the ISF Program. For these reasons, CPW believes
Staff’s proposed revisions are necessary and will allow CWCB and participants to continue
implementing the ISF Program, including the recent statutory expansion of the temporary loan

program.

Submitted this 12™" day of January, 2021.

PHILIP J. WEISER
Attorney General
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