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iii. For Upper Colorado River System water, the water must have been
beneficially and consumptively used under valid water rights prior to being conserved as 
part of an Upper Basin Demand Management Program; 

iv. For Upper Colorado River System water, the water must have been physically
available for diversion in the year it was conserved, and would have been beneficially 
and consumptively used within a state or states of the Upper Division but for the 
conservation for the benefit of an Upper Basin Demand Management Program; and 

v. The conserved or Imported Water has arrived at a CRSPA Initial Unit after
accounting for any conveyance and associated losses.” 
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DEFINING “ELIGIBILITY” FOR THE PURPOSES OF PARTICIPATING IN A 
DEMAND MANAGEMENT PROGRAM 

The purpose of this memo is to define which water rights are “eligible” to participate in 
an Upper Basin Demand Management Program operated within Colorado, should such a 
program ever be developed and individually approved by the Upper Division States through the 
Upper Colorado River Commission (“UCRC”). The definition proposed herein is based 
primarily on the Agreement Regarding Storage at Colorado River Storage Project Act Reservoirs 
Under An Upper Basin Demand Management Program dated May 20, 2019 (“DM Storage 
Agreement” or “Agreement”) and, to a lesser extent, the Colorado Water Conservation Board’s 
Demand Management Policy Statement dated November 15, 2018 (“CWCB Demand 
Management Policy”). 

As a starting point, the DM Storage Agreement provides that in order to be eligible to 
participate in an Upper Basin Demand Management Program, any contribution of water must:  

(1) be conserved within, or imported into, the Upper Colorado River System to help assure
the Upper Division States’ continued compliance with Article III of the Colorado River
Compact;1

(2) be capable of verification;2 and

(3) arrive at a CRSPA Initial Unit after accounting for any conveyance and associated
losses.3

Imported Water is defined in Section III.A.6. of the Agreement as water that has been 
“introduced to the Upper Colorado River System from outside the Colorado River System for the 
specific purpose of augmenting the supplies available for, or storing water as part of, an Upper 
Basin Demand Management program.” Upper Colorado River System water is defined in 
Section III.A.10 to mean water within “the Colorado River System within the Upper Basin.”4 

The DM Storage Agreement imposes additional requirements on water that is derived 
from within the Upper Colorado River System.  More specifically, the Upper Colorado River 
System water must also have been: (4) beneficially and consumptively used under valid water 
rights prior to being conserved as part of an Upper Basin Demand Management Program; and (5) 
physically available for diversion in the year it was conserved. One must also demonstrate that 
the Upper Colorado River System water would have been beneficially and consumptively used 

1 DM Storage Agreement, Sections III.A.9 and III.B.2.a.ii. 
2 Verification is defined in Section III.A.11 of Agreement to mean the “confirmation of the actual volume of 
Consumptive Use that is conserved, or Imported Water that is introduced, conveyed to and stored in a CRSPA Initial 
Unit under an Upper Basin Demand Management Program.” The concept of verification is further discussed in 
Sections III.B.2.b.vi. and III.B.3.b. 
3 The CRSPA Initial Units consist of “Glen Canyon Dam, Flaming Gorge, Curecanti (the “Aspinall Unit”), and 
Navajo Reservoir as authorized under the 1956 Colorado River Storage Project Act.” Agreement, Section III.A.4. 
4 The Colorado River System is further defined to “have the same meaning as defined in the 1922 Colorado River 
Compact and the 1948 Upper Colorado River Basin Compact.” Agreement, Section III.A.2. 
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within an Upper Division State but for the conservation for the benefit of an Upper Basin 
Demand Management Program.  

In order to be eligible to participate in an Upper Basin Demand Management Program 
that is operated within Colorado, water right holders must also satisfy the applicable standards 
set forth in the CWCB’s Demand Management Policy. The standards contained in that policy 
apply across the board - regardless of whether the contributed water is derived from conserved 
Colorado River System water or Imported Water. For example, the contribution of water must 
not cause material injury to other water rights holders within Colorado.5  

It should be noted that the eligibility requirements listed above are based solely on the 
DM Storage Agreement and the CWCB’s Demand Management Policy. It is reasonable to 
assume that the Upper Division States through UCRC, or the State of Colorado, may establish 
additional requirements for Colorado water users’ participation in the event this process moves 
forward, such as establishing the duration of time conserved Colorado River System water must 
have been used prior to enrollment in the demand management program or the length of time a 
particular water right may be enrolled in the program. The other Upper Division States may also 
elect to impose additional restrictions on their water users’ ability to participate in a program. 

5 CWCB’s Demand Management Policy Statement at ¶ 7. More specifically, the policy provides it will be the 
CWCB Board’s strategy to “[c]omply with applicable state law, including, but not limited to, the requirement that 
no action related to demand management cause material injury to other water right holders.” 
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DEMAND MANAGEMENT PROGRAM – LAW AND POLICY ADVISORY GROUP 
POLICY DISCUSSION OF THE MEANING OF TEMPORARY FOR 

DEMAND MANAGEMENT PROGRAM PROJECTS 
JUNE 9, 2020 

I. Introduction

This memorandum addresses four approaches to defining the meaning of “temporary” for the purposes 
of a demand management program involving the conservation of consumptive use by water users in the 
State of Colorado for storage in the initial units of the Colorado River Storage Project Act (“CRSPA”) 
reservoirs.  This memorandum is not intended to suggest there are no other approaches to defining the 
meaning of temporary.  The discussion and proposed definitions contained in this paper do not 
represent interpretations of existing law by any member of the Law and Policy Workgroup, the state of 
Colorado, or any of its officials or employees, nor predetermine in any manner the position or interests 
of the state of Colorado, the Colorado Water Conservation Board, or any demand management 
workgroup participants or their respective organizations, with respect to interpretation of any interstate 
compact or other component of the Law of the River. 

II. Background

A. The Demand Management Agreement is prefaced upon the temporary reduction in
consumptive use.

The Demand Management Storage Agreement authorizes upper division states access to the unfilled 
storage capacity in the initial units of the CRSPA reservoirs up to a maximum combined storage of 
500,000 acre-feet. The storage space made available in the initial units of the CRPSA reservoirs is to be 
filled, in part, through the temporary reduction of consumptive uses in the upper basin.  Access to the 
storage space is conditioned upon the investigation of the feasibility of the development and 
implementation of an upper basin demand management program, actual development of the program, 
and Upper Colorado River Commission (“UCRC”) approval of the program.  

Section I.A.4. of the Demand Management Agreement provides that “[t]he purpose of an Upper Basin 
Demand Management Program will be to temporarily reduce Consumptive Uses in the Upper Basin . . . 
if needed in times of drought, to help assure continued compliance with Article III of the Colorado River 
Compact without impairing the right to exercise existing Upper Basin water rights in the future.”  

The term “temporarily” is not defined in the Demand Management Agreement. However, other terms in 
the Agreement help to define the meaning of temporary. Specifically, section III.B.2.a.iv. of the Demand 
Management Agreement provides that conserved water would have been used but for the conservation 
activity: 

iv. For Upper Colorado River System water, the water must have been physically
available for diversion in the year it was conserved, and would have been beneficially
and consumptively used within a state or states of the Upper Division but for the
conservation for the benefit of an Upper Basin Demand Management Program.

Paragraph III.B.2.a.iv. tracks with the requirement that the conservation of water be on a temporary 
basis. By requiring that water would have been beneficially and consumptively used, paragraph 
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C. The 2007 Interim Guidelines May Provide a Roadmap for Defining the Meaning of Temporary 
in a Demand Management Program.  

The 2007 Interim Guidelines’ treatment of intentionally created surplus (ICS) water may help to inform 
how Colorado’s demand management program should define temporary water conservation activities.  
ICS is defined under the 2007 Interim Guidelines to mean “surplus Colorado River System water 
available for use under the terms and conditions of a Delivery Agreement, a Forbearance Agreement, 
and these Guidelines.”1   

The 2007 Interim Guidelines creates several categories of intentionally created surplus water, including: 
extraordinary conservation ICS, tributary conservation ICS, system efficiency ICS, and imported ICS.2 Of 
these types of ICS, only System Efficiency ICS “projects are intended to provide temporary water 
supplies.”3  While not specifically defined in the 2007 Interim Guidelines, the Lower Basin Forbearance 
Agreement describes system efficiency projects as those involving “contributions of capital to the 
Secretary for use in Secretarial projects designed to realize efficiencies that save water that would 
otherwise be lost from the Mainstem [of the Colorado River] in the United States.”4  Although a 
contractor for ICS water is required to identify the term of the activity, only system efficiency projects 
are intended to be temporary in nature.5  Typically, system efficiency ICS credits are based on capital 
contributions. The credits comprise a portion of the water saved through the efficiency project, and 
would not be stored, but would rather be provided to the user that developed the credit on a 
predetermined schedule for some period of years. The Lower Basin Drop 2 Reservoir System Efficiency 
Project is an example of a temporary System Efficiency ICS project. The Lower Basin Drop 2 Reservoir 
System Efficiency Project involves the construction of a reservoir to augment supplies and reduce 
inefficiencies in Lower Basin water orders and deliveries.  Although temporary, it extends from 2008-
2036.6   

III. Discussion of Alternatives  

The following section explores alternative approaches to defining the meaning of temporary in a 
demand management program and the pros and cons of each alternative.  

A. Alternative 1: Do not adopt a definition of temporary. 

Description: Colorado could decide to not adopt a definition of temporary and individually assess 
whether a demand management project is temporary on a case-by-case basis similar to the approach 
taken in the lower basin with regard to system efficiency ICS water.  

Benefits to this approach: 

• Consistent with the 2007 Interim Guidelines. 

1 2007 Interim Guidelines, pdf p. 32, available at: 
https://www.usbr.gov/lc/region/programs/strategies/RecordofDecision.pdf 
2 2007 Interim Guidelines, supra n. 1, pdf p. 41.  
3 2007 Interim Guidelines, supra n. 1 pdf p. 41.  
4 Forbearance Agreements, pdf p. 6, available at: 
https://www.usbr.gov/lc/region/programs/strategies/agreements/Forbearance.PDF  
5 2007 Interim Guidelines, supra n. 1 pdf p. 42.  
6 Forbearance Agreements, supra n. 4, pdf p. 25.  
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DEMAND MANAGEMENT PROGRAM – LAW AND POLICY ADVISORY GROUP 
POLICY DISCUSSION OF REVIEW PROCESS FOR DEMAND MANAGEMENT PROGRAM PROJECTS 

JUNE 9, 2020 
I. Introduction

This memorandum discusses several potential processes for review and approval of projects for a 
Colorado River demand management program (“DMP”) operated within the state of Colorado.   

This paper does not represent interpretations of existing law by any member of the Law and Policy 
Workgroup, the state of Colorado, or any of its officials or employees, nor predetermine in any manner 
the position or interests of the state of Colorado, the Colorado Water Conservation Board, or any 
demand management workgroup participants or their respective organizations, with respect to 
interpretation of any interstate compact or other component of the Law of the River. 

On May 20, 2019, the Upper Division States and the Secretary of the Interior entered into an Agreement 
Regarding Storage at Colorado River Storage Project Act Reservoirs Under an Upper Basin Demand 
Management Program between the Upper Division States and the Secretary of the Interior (“Demand 
Management Agreement”).  The Demand Management Agreement authorized the Secretary of the 
Interior to make unfilled storage capacity at the initial units of the Colorado River Storage Project Act 
Reservoirs (“CRSPA”) available for use by the Upper Division States, through the Upper Colorado River 
Commission, at no charge and in accordance with the terms of the Demand Management Agreement.  
To access the unfilled storage capacity in CRSPA Reservoirs, the Upper Division States must “investigate 
the feasibility of developing and implementing an Upper Basin Demand Management Program, and 
reach consensus” on several items identified in the Demand Management Agreement.   

Colorado has initiated a process to investigate feasibility of a DMP within the state, on a parallel track to 
efforts at the interstate level. On November 15, 2018, the Colorado Water Conservation Board (“CWCB”) 
adopted Support and Policy Statements Regarding Colorado River Drought Contingency Plans, Demand 
Management and Compact Administration (“Policy Statement”). The Policy Statement expresses the 
CWCB’s strategy to investigate a DMP that: 

● Allows for voluntary, temporary, and compensated reductions in consumptive use of waters
that otherwise would deplete the flow of the Upper Colorado River System for the specific
purpose of helping assure compact compliance.

● Complies with applicable state law, including, but not limited to, the requirement that no action
related to demand management cause material injury to other water rights holders.

● Meets the other strategies and policy goals set forth in the Demand Management Agreement
and the CWCB’s Policy Statement.

CWCB Policy and Support Statement, p. 4 ¶¶(4), (7). 

In exploring a framework for a DMP, inquires have been made about available processes for the review 
and approval of demand management projects and whether projects must undergo water court review. 
This memorandum explores five potentially available alternatives under Colorado law through which 
projects can be reviewed and approved for participation in a DMP under existing law. The five 
alternatives include the use of: (1) water court adjudications to review and approve the change of water 
rights for use in a DMP; (2) the temporary substitute water supply plan statute, C.R.S. § 37-92-308(5), to 
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temporarily approve the change of water rights for use in a DMP; (3) the interruptible water supply plan 
statute, C.R.S. § 37-92-309, to temporarily transfer the consumptive use of a water right for use in a 
DMP; (4) the water bank statute, C.R.S. § 37-80.5-104.5, to approve the deposit of conserved 
consumptive use credits in a water bank to be withdrawn for DMP purposes; and (5) the exercise of the 
State Engineer’s authority to promulgate rules and regulations with respect to deliveries of water to 
enable the state of Colorado to meet its compact commitments under C.R.S. § 37-80-104.  

This memorandum reviews the five identified processes, and concludes with a review of the pros and 
cons associated with each process. Although new legislation may be necessary or useful to facilitate 
these processes, it is beyond the scope of this memorandum to make such recommendations. This 
memorandum is not intended to suggest there are no other existing lawful processes to accomplish the 
goals of DMP.  Likewise, this memorandum does not address the authority of the State Engineer 
concerning the discharge of the obligations of the state of Colorado imposed under the Colorado River 
and Upper Colorado River Basin Compacts. 

II. Processes Available for Review and Approval of Demand Management Projects 
 

1. Use of Water Courts to Review Demand Management Projects 

Water users participating in a DMP could be required to go to water court to have their projects 
adjudicated for demand management uses. The Water Right Determination and Administration Act of 
1969, §§ 37-92-101 to -602 (“1969 Act”) defines the types of special statutory procedures available for 
the filing of applications in water court.  These include applications for determinations with respect to a 
change of water right. C.R.S. § 37-92-302(1)(a). 

Without assessing the merits, an argument can be made that demand management projects constitute 
a change of water right as defined in C.R.S. § 37-92-103(5),1 to the extent consumptive use is being 
stored in Lake Powell rather than used for decreed purposes and places of use.2 Arguments can be made 
that demand management is not a change of water right contemplated by the 1969 Act. However, 
counter arguments could be made that the quantification and transfer of conserved consumptive use 
for demand management purposes is a change of water right. Thus, one means of quantifying, reviewing 
and approving demand management projects would be to require water users to obtain decrees 
through an adjudicated change of water right.  

1 C.R.S. § 37-92-103(5)(a) defines a change of water right as “a change in the type, place, or time of use, a change 
in the point of diversion except as specified in section 37-86-111(2), a change from a fixed point of diversion to 
alternate or supplemental points of diversion, a change from alternate or supplemental points of diversion to a 
fixed point of diversion, a change in the means of diversion, a change in the place of storage except as specified in 
section 37-87-101(3), a change from direct application to storage and subsequent application, a change from 
storage and subsequent application to direct application, a change from a fixed place of storage to alternate places 
of storage, a change from alternate places of storage to a fixed place of storage, or any combination of such 
changes…. 

2 In contrast to demand management projects, pilot projects involved in the system conservation pilot program did 
not involve a change of water right because system conservation pilot projects only involved the reduction or 
forbearance of diversions, and no effort was made to quantify the conserved consumptive use to claim credit for 
water storage in Lake Powell.  
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2. Administrative Agency Review of Demand Management Projects 

As an alternative to water court adjudication of demand management projects, several statutes provide 
authority for the administrative approval of temporary transfers of water rights for undecreed purposes.  

“Starting with Colorado's first adjudication acts . . . the General Assembly has consistently chosen to 
assign the water right determination function to the courts and the water distribution function to the 
water officials,” Santa Fe Trail Ranches Prop. Owners Ass'n v. Simpson, 990 P.2d 46, 58 (Colo. 1999). 
However, “nothing in the Colorado Constitution—and particularly nothing in art. XVI, § 6 . . . prevents 
the legislature from placing such jurisdiction in a different agency.” Larrick v. N. Kiowa Bijou Mgmt. Dist., 
510 P.2d 323, 328 (Colo. 1973) (addressing the constitutionality of the Colorado Groundwater 
Management Act). Such legislation also does not violate the doctrine of separation of powers, nor does 
it constitute an unlawful delegation of judicial powers under Colo. Const. art. III and art. VI, s 1. See 
Larrick, 510 P.2d at 328.  

In fact, the General Assembly has made exceptions in certain contexts, granting state water officials a 
wider latitude to approve temporary changes of water rights and plans for augmentation, C.R.S. §§ 37-
92-308(4)-(5), to approve interruptible water supply agreements involving a temporary transfer of water 
rights, C.R.S. § 37-92-309; designated ground water basins, C.R.S. § 37-90-101 et seq., and water banking 
programs, C.R.S. §§ 37-80.5-102, 37-80.5-104.5.  

Such existing authority may enable the State Engineer to quantify review and approve demand 
management projects. The following table summarizes available statutory mechanisms that may allow 
existing water rights to be used in a DMP and explains potential shortcomings with each mechanism.3   

TEMPORARY TRANSFER 
MECHANISM 

 

APPROVAL 
ENTITY 

 

PURPOSE 
 

ISSUES WITH TRANSFER MECHANISM 

Substitute Water Supply 
Plan  

C.R.S. § 37-92-308(5) 
 

State Engineer 
 

For temporary changes 
of water rights for no 

more than 5 years. 
 

A five-year limit may be too restrictive.  

Interruptible Water 
Supply Agreement 
C.R.S. § 37-92-309 

 

State Engineer 
 

Temporary transfer of 
HCU for another type or 

place of use. 
 

Requires that the borrowing entity be a 
water right owner.  

Water Banking Statute  
C.R.S. § 37-80.5-104.5  

State Engineer & 
possibly Water 

Court 

Allows for the lease, 
exchange, or loan of 

stored water within a 
water division. 

Could be interpreted as only allowing 
water banks to operate within the water 

division for use within the division.  
Control over credits would need to be 

immediately transferred to entity 
administering a DMP to prevent a 

withdrawal. 
State Engineer Authority  

C.R.S. § 37-80-104 
State Engineer Authorizes regulations 

for deliveries of water 
to enable Colorado to 

meet its compact 
commitments. 

Among other things, a DMP would need 
to be for the purpose of ensuring 

compliance with Compact obligations.   

3 For an in depth discussion of these temporary mechanisms as well as other mechanisms authorized by the 
General Assembly, see Peter D. Nichols, Anne J. Castle, Zach Smith, P. Andrew Jones, Aaron Derwingson, 
Standardizing Temporary Water Transfer Procedures in Colorado, 22 U. Denv. Water L. Rev. 497 (Spring 2019). 
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a. Substitute Water Supply Plans 

Under C.R.S. § 37-92-308(5)(a), if the statutory conditions are met, the State Engineer may approve a 
temporary substitute water supply plan (“SWSP”) “for new water use plans involving … a change of 
water right, if no application for approval of a plan for augmentation or a change of water right has been 
filed with a water court and …. change proposed and the depletions associated with such … change will 
be for a limited duration not to exceed five years….” 

To satisfy the statutory conditions of § 308(5)(a):  

● The applicant must request approval of the SWSP with the state engineer and demonstrate its 
proposal will not cause injury to other water rights; and 

● Provide a written notice of the request for approval of the SWSP by first-class mail or electronic 
mail to all parties who have subscribed to the SWSP notification list for the water division in 
which the proposed plan is located and proof of such notice is filed with the state engineer.  

Potentially affected water users are given thirty-five days to submit comments to the state engineer, 
including “any claim of injury or any terms and conditions that should be imposed upon the plan to 
prevent injury to a party's water rights or decreed conditional water rights and any other information 
the opposer wishes the state engineer to consider in reviewing the substitute water supply plan 
request.”  C.R.S. § 37-92-308(5)(a)(III). 

The state engineer must then make a determination whether “the operation and administration of 
SWSP will replace all out-of-priority depletions in time, location, and amount and will otherwise prevent 
injury to other water rights and decreed conditional water rights, including water quality and continuity 
to meet the requirements of use to which the senior appropriation has normally been put, pursuant to 
section 37-80-120(3), and will not impair compliance with any interstate compacts.” C.R.S. § 37-92-
308(5)(a)(IV)(A). 

Under § 37-92-308(5)(a)(IV)(C), the state engineer is not required to hold any formal hearings or conduct 
any other formal proceedings, but may conduct a hearing or formal proceeding if the state engineer 
finds it necessary to address the issues. 

Section 37-92-308(5)(c) also provides that the approval or denial of an SWSP does not “create any 
presumptions, shift the burden of proof, or serve as a defense in any legal action that may be initiated 
concerning the [SWSP].” If an applicant or opposer appeals a SWSP, the appeal is made “to the water 
judge in the applicable water division within thirty days, who shall hear such appeal on an expedited 
basis.” Id.  

b. Interruptible Water Supply Agreements 

The Interruptible Water Supply Agreement (“IWSA”) statute, C.R.S. § 37-92-309, is “intended to enable 
water users to transfer the historical consumptive use of an absolute water right for application to 
another type or place of use on a temporary basis without permanently changing the water right.” C.R.S. 
§ 37-92-309(1). In enacting the IWSA statute, the General Assembly recognized there are “certain 
circumstances under which administrative approval of the use of [IWSAs] … can maximize the beneficial 
use of Colorado water resources without the need for an adjudication and without injury to vested 
water rights or decreed conditional water rights.” Id.  
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Under § 309(2), an IWSA is specifically defined as: 

…an option agreement between two or more water right owners whereby: 

(I) The owner of the loaned water right agrees that, during the term of the agreement, it 
will stop its use of the loaned water right for a specified length of time if the option is 
exercised by the borrowing water right owner in accordance with the agreement; and 

(II) The borrowing water right owner may divert the loaned water right for such owner's 
purposes, subject to the priority system and subject to temporary approval by the state 
engineer in accordance with this section. 

C.R.S. § 37-92-309(2)(a) (emphasis added).  

The State Engineer is authorized to approve and administer IWSAs “that permit a temporary change in 
the point of diversion, location of use, and type of use of an absolute water right without the need for 
an adjudication….” C.R.S. § 37-92-309(3).  IWSA approved by the State Engineer must include: 

● A quantification of the historical consumptive use of the water right. 
● An accurate description of the land where the water is decreed for use.  
● If the loaned water right is being used for irrigation, a plan to prevent erosion and blowing soils 

and a description of compliance with local county noxious weed regulations and other land use 
provisions.  

● Any terms and conditions determined by the State Engineer to be necessary to ensure that 
these standards are met.  

C.R.S. § 37-92-309(3)(a).  

The state engineer is not required to hold any formal hearing or conduct any other formal proceedings, 
but may conduct a hearing or formal proceeding if the state engineer finds it necessary to address the 
issues.  § 37-92-309(3)(b), C.R.S. 

Similar to the SWSP statute, “[n]either the approval nor the denial of the agreement by the state 
engineer creates any presumptions, shifts the burden of proof, or serves as a defense in any legal action 
that may be initiated concerning the [IWSA]….” C.R.S. § 37-92-309(4)(a). Appeals of IWSA decisions must 
be “expedited, limited to the issue of injury, and made within thirty-five days after mailing of the 
decision to the water judge in the applicable water division.” § 37-92-309(4)(a). 

An ISWA “cannot be exercised for more than three years in a ten-year period, for which only a single 
approval is required. The ten-year period begins with the granting of the approval.” § 37-92-309(4)(c). 
Although the IWSA statute is ambiguous, it can be read as allowing IWSAs to be approved for two 
additional ten-year periods, under C.R.S. §§ 37-92-309(4)(c) and (6), under a process that requires 
additional notice through the water court resume process. C.R.S. § 37-92-309(6)(c).  

3. Water Bank Program 

The Water Bank Program could present another framework for administering, reviewing and approving 
demand management projects. Under C.R.S. § 37-80.5-104.5(1)(a), upon a request by a water 
conservancy or conservation district “the state engineer shall promulgate program rules necessary or 
convenient for the operation of a water bank within the division in which such district is located.” 
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Section 37-80.5-104.5(1)(a) specifies several requirements that the rules must meet. C.R.S. §§ 37-80.5-
104.5(1)(a)(I)-(V), (b).  Among these requirements, the rules must: 

● “[A]uthorize, facilitate, and permit the lease, exchange, or loan of stored water within a water 
division” without impairing any of Colorado's interstate compacts. C.R.S. § 37-80.5-
104.5(1)(a)(I). 

● “[A]ccount and address, as appropriate, any necessary or desirable limitations upon the time, 
place, or type of use of waters made available through the water banks, and the appropriate 
length of agreements implementing banking transactions.” C.R.S. § 37-80.5-104.5(1)(a)(IV).   

● “[E]nsure that operation of the banks shall not cause any material injury to the owner of or 
persons entitled to use water under a vested water right or a decreed conditional water right.” 
C.R.S. § 37-80.5-104.5(1)(b).   

In addition, the State Engineer must adopt criteria for the approval and administration of deposits and 
credits to and from the water bank. C.R.S. § 37-80.5-104.5(c).  

There are a number of challenges to adapting the water banking statue to a DMP, including: 

● A potential hurdle to utilizing the water banking statute for a DMP is that under C.R.S. § 37-80.5-
104.5(2), deposited “credits may be removed by the owner at any time prior to an actual 
transaction in which control of a credit is transferred, subject to the terms and conditions of the 
deposit agreement executed with the operator of the bank.” Thus, for credits deposited for 
storage in Lake Powell, ownership of credits would need to be transferred to the entity 
administering the DMP to prevent a withdrawal, or deposit agreements would need to prohibit 
withdrawal. 

● The water banking statute could be construed as authorizing water banks for lease, exchange or 
loan of water within the water division and not across state lines or in Lake Powell.  

● The water bank statute allows for the assessment of transaction fees, which could help fund the 
administration of a DMP, but also add additional cost for water users. See C.R.S. § 37-80.5-
104(1)(d).  
 

4. State Engineer Promulgation of Rules Providing for Review of Demand Management Projects. 

It may also be possible to review and approve demand management projects through the State 
Engineer’s statutory authority to promulgate rules and regulations to administer deliveries of water to 
enable Colorado to meet its compact obligations.  

Under C.R.S. § 37-80-104, the State Engineer:  

shall make and enforce such regulations with respect to deliveries of water as will enable 
the state of Colorado to meet its compact commitments. In those cases where the 
compact is deficient in establishing standards for administration within Colorado to 
provide for meeting its terms, the state engineer shall make such regulations as will be 
legal and equitable to regulate distribution among the appropriators within Colorado 
obligated to curtail diversions to meet compact commitments, so as to restore lawful use 
conditions as they were before the effective date of the compact insofar as possible. 

(Emphasis added).  
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The Demand Management Agreement authorizes the storage of water in the initial units of the CRSPA 
reservoirs “to help assure continued compliance with Article III of the Colorado River Compact without 
impairing the right to exercise existing Upper Basin water rights in the future.” Because water conserved 
under a DMP is to help assure compact compliance, the State may have the authority to promulgate 
rules and regulations for the review and approval of demand management projects under C.R.S. § 37-
80-104.4 

Such rules would likely be “constrained by all of the statutory restrictions imposed the State Engineer’s 
water rule power, including the provisions set forth in … [C.R.S. §] 37–92–308 [and 37-92-501]”  See 
Simpson v. Bijou Irrigation Co., 69 P.3d 50, 71 (Colo. 2003), as modified on denial of reh'g (May 27, 
2003). 

III. Discussion of Alternatives: 

Alternative 1, Water Court Review and Approval: The Water Court can be used to adjudicate changes 
of water rights for the purpose of quantifying historic consumptive use (“HCU”) and any associated 
return flow obligations for a DMP.  

● Pros: 
o Allows for quantification of HCU.  
o Provides an existing mechanism to adjudicate changes in water rights for use in a DMP.  
o Provides certainty to water users.  
o Allows for a determination of injury.  
 

● Cons:  
o Potentially high transaction costs.  
o Inefficient and time consuming. May take years to resolve cases if contested.  
o Relatively permanent result for projects that are intended to be temporary.  
o Likely to discourage participation by water users due to risks posed by water court litigation.  
o The above drawbacks could make a DMP infeasible.  

Alternative 2, Substitute Water Supply Approval Process: The State Engineer may use the SWSP 
process, under C.R.S. § 37-92-305(8), to approve temporary changes of water rights for use in a DMP.  

● Pros: 
o Relatively low transaction costs compared to water court.  
o Timely process for review and approval of projects.  
o Consistent with temporary nature of demand management projects.  
o Provides efficient process for review of injury in water court.  

● Cons:  
o The five-year limit for approvals with no renewal could be too limited in duration for a DMP.  
o Limited notice and review time. 

4 Arguments also exist that the State Engineer’s compact rule power does not extend to a demand management 
program. 
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o No protections for underlying water right from abandonment or reduction to HCU unless it 
is enrolled in an approved program.5  

Alternative 3, Interruptible Water Supply Agreement Approval Process: The State Engineer may 
approve IWSAs to authorize the transfer of HCU for use in a DMP.  

● Pros: 
o IWSA statute appears aptly suited for the temporary quantification of consumptive use.  
o Provides speedy process for review of consumptive use quantification and determination of 

injury in water court, if necessary. 
o Low transaction costs as compared to water court.  
o Consistent with the temporary nature of a demand management project.  
o May allow for higher participation in a DMP because there is a low risk of adverse binding 

precedent when quantifying a water right’s consumptive use.  
o Protections for underlying water right from abandonment or reduction to HCU.6 

● Cons:  
o The IWSA statute is potentially ambiguous as to subsequent renewals.  
o The IWSA renewal process is slightly more cumbersome and complicated than the initial 

approval process. 
o Limited notice and review time.  
o Three in ten-year limit for approvals may be too limited in duration for a DMP.   

Alternative 4, Water Bank Statute: Use of the Water Bank Statute to create rules for the deposit and 
administration of credits for a DMP.  

● Pros: 
o The water bank statute provides a process for developing rules for the deposit and approval 

of credits that could be useful for administration of a DMP. 
o The assessment of transaction fees may provide a means for funding the administration of a 

DMP.  
o Relatively low transaction costs compared to water court.  
o Timely process for review and approval of projects.  
o Consistent with temporary nature of demand management projects.  
o Provides efficient process for review of injury in water court.  

● Cons: 
o The water bank statute allows for the assessment of transaction fees, which could add to 

water users’ costs when participating in a DMP.  
o Water bank statute could be construed as authorizing water banks for the lease, exchange 

or loan of water within the water division, and not for use outside of the division.  
o Ownership or control of credits would need to be transferred to the entity responsible for 

administration of a DMP to prevent a withdrawal under C.R.S. § 37-80.5-104.5(2) or a 
deposit agreement would need to prohibit withdrawal.  

5 These programs are described in C.R.S. § 37-92-103(2) (protection from abandonment) and C.R.S. § 37-92-
305(3)(c) (protection from reduction in HCU). 
6 ISG LLC v. Arkansas Valley Ditch Association, 120 P.3d 724, 734 (Colo. 2005). 
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o Limited notice and review time.  

Alternative 5, State Engineer Promulgation of Rules for Review and Approval of Demand Management 
Projects: The State Engineer may be able to promulgate rules under C.R.S. § 37-80-104 for the delivery 
of water conserved under a DMP for delivery to the initial units of the CRSPA Reservoirs.  

● Pros: 
o Depending on rules, may provide a legally defensible process for developing enforceable 

rules for a DMP. 
o Allows rules to be tailored to the needs of a DMP in the Colorado River Basin.  
o Allows for the development of rules that have low transaction costs, provide for speedy 

review of demand management projects and protects other water users from injury, and 
recognize the temporary nature of demand management projects.  

● Cons: 
o Questions exist regarding the applicability of this statute to a demand management 

program.  
o State Engineer must develop new rules, which may be time consuming.  
o The rules are subject to protest in the Water Court under C.R.S. § 37-92-501(3)(a).  
o May require a determination that a DMP is needed to meet compact commitments.  
 

IV. Conclusion  

Arguments exist that at least five processes are currently available for review and approval of demand 
management projects. These processes may result in varying levels of authority, flexibility and 
participation in a DMP.  A program requiring water court adjudication of projects is likely to result in the 
higher transaction costs and lower levels of participation in a DMP.  In contrast, an administrative review 
and approval process is likely to have lower transaction costs and less risk, and may therefore create the 
conditions for higher levels of participation in a DMP. Other processes may be available for the review 
and approval of demand management projects, including a combination of the above approaches.  

The alternatives discussed above assume that demand management would constitute a recognized 
beneficial use of water. Compact compliance has been deemed a beneficial use in certain situations in 
Colorado.7 A voluntary demand management program could be used as a mechanism to help assure 
compact compliance 8 However, whether demand management meets the definition of a beneficial use 
of water could be subject to challenge. Other questions exist regarding the viability of the discussed 
alternatives for demand management purposes under existing law. The Law and Policy Workgroup 
therefore does not assert that any of the discussed alternatives are definitively available for 
implementation of a DMP. 

 

7 See CWCB DM Law and Policy Workgroup, Does Colorado law recognize compliance with an interstate 
compact as a beneficial use of water? (April 2020). 
8 CWCB DM Law and Policy Workgroup, Defining Compact Compliance in the Context of a Demand 
Management Program (May 2020), p. 4. 
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Work Group Meeting Report Out 

Work Group: Law and Policy Meeting #1  Date: December 19, 2019 

Meeting Topics:  

Agenda topics included: Workgroup Role/Process; Scope of Discussions (working within 
framework of Demand Management Storage Agreement); Identification of Threshold Law and 
Policy Issues; Prioritization of Threshold Issues; Resource/Technology Needs Going Forward. 

Key Take Aways: 

• Laundry list of legal and policy issues exist within a number of important topics.  
Important to group issues according to topic to better focus where work group can 
provide most value. 

• Definition of specific terms related to Demand Management critical first step to 
informing how to consistent evaluate key issues.   

• Important to capture evaluation in useful manner i.e., report, charts, etc. to frame paths 
forward or challenges for the Project Management Team’s recommendations to the 
Board.  

Key Discussion Points: 

The group identified threshold law and policy questions related to Demand Management that 
Colorado will need to consider.  It grouped these questions into specific topics, and then 
identified needs to help inform the evaluation process.  It then assigned responsibilities to 
address the initial needs for evaluating the law and policy issues and discussed approaches for 
developing an end product.  These discussions will be refined in future meetings, but included: 

Threshold topics (Note: specific issues identified within each topic) 

• Legal definitions of critical terms 
• Purpose and Goal 
• Water Management and Administration  
• Governance 
• Funding 
• Equity/Neutrality 
• Hybrid Considerations 
• Tribal Considerations 

 

Additional technical, informational other needs: 

• Literature review of existing law and policy materials related to Demand Management 
• Summary of key principals of existing Legal Framework under the Demand Management 

Storage Agreement.  
• ? for Work Groups - Water Accounting/Administration Group – what are topics looking 

into? What are implications of using storage for DM, how does that work with 1 fill rule, 
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