Colorado Water Law: Use It or Lose It, Fact or Fiction?

Kevin Rein
State Engineer & Director of the Colorado Division of Water Resources

Use It or Lose It. You’ve heard the phrase; it seems to apply to many facets of our life and for
those of us intimately connected with water, or even those that are not, the phrase often is
used to describe our system of water rights allocation and use. It’s rather convenient
because it is familiar phrase, it’s poetic and short and sweet, and after all, it seems
applicable to a system of water rights that is premised on beneficial use - consistent with
other familiar water rights terms like: first in time, first in right; anti-speculation; beneficial
use; and of course, usufructuary. What could be better?

That seemingly rhetorical question leads to a discussion of the applicability of the phrase in
our system of water administration. It turns out, the advice that you had better use your
water right or you’ll lose it is correct in some cases. But in others, it may be that you do not
use your water right, but you won’t be at risk of losing it. Further, it could be that when you
think you are using your water right you are still at risk of losing it. If a simple phrase can be
turned upside down and sideways in several ways, it’s best to be cautious about using it. It’s
probably not the first time that a simple phrase that rolls off the tongue so easily made things
more difficult to understand.

Early in 2015, the Colorado Water Institute, led by Reagan Waskom, contacted then State
Engineer, Dick Wolfe to ask for the State Engineer’s Office assistance in facilitating a process
with the objective of identifying the substance of that phrase, Use It or Lose It; and clarifying
whether and when it is applicable in Colorado water law. The State Engineer’s Office was
happy to be a part of the effort and the Colorado Water Institute invited numerous
stakeholders involved in water use and administration in Colorado to a series of meetings.
The stakeholder group represented agricultural use, municipal and industrial use, recreational
use, and environmental interests. The group included water users, attorneys, consultants,
and representatives of the Governor’s Office and the Department of Natural Resources. The
outcome of this group’s efforts, through three meetings and e-mail review of a developing
document, was Special Report No. 25 (“The Report”), available on the Institute website. The
Report, titled How Diversion and Beneficial Use of Water Affect the Value and Measure of a
Water Right, is a well-contemplated discussion that explains, through answers to frequently
asked questions, the areas where Use It or Lose It is applicable, and where it is not.
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For each of these five areas, there is a greater or lesser potential to apply the Use It or Lose
It principle. Consider first, the idea of maintaining a conditional water right. In Colorado,
the law allows a water user to acquire a decree for a water right from the water court,
including a priority date for administration purposes, before having the ability to put the
water to beneficial use. However, the applicant must show the plan for the water use is not
speculative and that the water can be put to beneficial use. This is a conditional water right.
The applicant must also be diligent about developing the ability to put that water right to
beneficial use and if the applicant cannot return to the water court at regular intervals and
demonstrate reasonable diligence in developing that beneficial use, the water right can be
canceled by the water court. This is a true case of use it or lose it.

Second, consider the potential to lose an absolute water right, that is, a right whose
beneficial use has been affirmed by the water court and been made absolute. The extent to
which that water right is used or not over a period of many years may vary. However, absent
an abandonment proceeding, the Division of Water Resources will not, through its
administrative authority alone, curtail the use and reduce the water right because of limited
use in past years. The Division of Water Resources has no such authority. Therefore, in this
case, the water right may have not been used to its full extent, but the owner of the water
right will not lose it.

However, in regard to the third area of concern, the lack of use of a water right in this
preceding scenario may lead to loss through an abandonment of the water right by the water
court. A prolonged period of nonuse may lead to the water court’s consideration of the
abandonment of a water right if the owner of the water right has an intent to abandon. In
this way, Colorado’s system of water right management and allocation ensures that water
users that have no intent to continue use of a water right into the future are not allowed to
retain that right, in effect, influencing the ability for new appropriations to occur with
certainty.

Consideration of the fourth area of concern is important, especially as water right owners
consider the potential to change the use of their water right in the future. A common
misperception of water users, especially when it comes to water rights used for agricultural
irrigation, is the idea that diverting the full
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Recently, | was scheduled to speak at a conference on this topic and the night before the talk,
| ran into an experienced water resource consultant who analyzed water right changes for
clients. Without knowing the specific content of my talk, she remarked about how diversions
that were in excess of the amount needed for the use made things difficult for her to achieve
the best outcome for her clients. Therefore, this is not just a theoretical issue.

For the fifth area of concern, it is true that reducing diversions or diverting water for a
beneficial use that is not part of its decreed water right may lead to the loss of the right in
general situations. However, if the reduction is for deliberate conservation purposes or if the
undecreed beneficial use occurs as part of an administrative approval, recent laws protect
that reduction from leading to abandonment or an impact on the amount of water that can be
transferred in a change of water right case. In this area, we can conclude that you may not
use the water right, but under these circumstances, you also will not lose it.

Having looked at these five areas of concern, and just scratching the surface of the
complexities inherent in each, it turns out that this phrase, Use It or Lose It, can be sound
advice in some situations and in others, can lead to actions that are not effective, or worse,
can create problems for the owner of the water right and other water users on the river.
Through all this discussion, we don’t want to lose sight of the fact that the time-tested
system Colorado uses to allocate water rights is heavily premised on the required application
of water to a beneficial use, without expanding that water right in, among other things, the
amount or type of use. Our system prevents speculative appropriations of water, but does
allow changes of a water right, preserving the priority of the right, as long as that change
does not cause injury. After many discussions on this topic with water users around the state,
it seems that perhaps a better phrase would be:

USE IT
by establishing and maintaining a pattern of beneficially using it for its decreed beneficial use
over a representative period of time while in priority, without waste...

OR LOSE IT
Of course, that makes a helpful point, but is a little unwieldy as a helpful phrase. For now,
I’ll leave you with the thought that Colorado water users are smart and sophisticated in their
use of water and can only be more effective by looking further into this topic. The Report
from the Colorado Water Institute is a great start.
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