COLORADO

Colorado Water
Conservation Board

Department of Natural Resources

Contract CORE No. CTGG1 2018-992
Contract CMS No0.105397

February 5, 2018

Beaver Park Water Inc.

Attn: Mr. John G. Ratkovich, President
209 Broadway

Penrose, CO 81240

RE: Official Notice to Proceed — WSRF Grant — Beaver Park Water Inc., Upper Canal Lining Removal
and Replacement Project

Dear Mr. Ratkovich:

We are pleased to inform you that the Colorado Department of Natural Resources, Colorado Water
Conservation Board (CWCB) has approved the contract for funding pursuant to the Water Supply
Reserve Fund (“Program”) for $118,000. This letter authorizes you to proceed with the grant portion of
the Upper Canal Lining Removal and Replacement project (“Project”) in accordance with the terms of
this Grant Award Letter.

Attached to this letter are the terms and conditions of your Grant. Please review these terms and
conditions, as they are requirements of this Grant to which you Beaver Park Water Inc. agree by
accepting the Grant Funds.

The WSRF Criteria & Guidelines can be located on our website for additional information.

If you have any questions or concerns regarding the project, please contact Ben Wade, Project Manager at
303-866-3441 ext. 3238 or at Ben.Wade@state.co.us. Please send the 6-month progress reports and
invoices directly to the Project Manager and cc me at Dori.vigil@state.co.us.

Thank you.

Sincerely,

IIsll

Doriann Vigil

Program Assistant 11

0O 303-866-3441 ext. 3250

1313 Sherman Street, Rm. 719, Denver, CO 80203
Dori.vigil@state.co.us / cwcb.state.co.com

Cc: Dawn Daniels, Office Manager
Attachments
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STATE OF COLORADO GRANT AGREEMENT
SIGNATURE AND COVER PAGE

State Agency (PDAA)

Department of Natural Resources
Colorado Water Conservation Board (CWCB)
1313 Sherman St. Room 718

Denver, CO 80203

Agreement Number
CMS 105397
CTGGI 2018-992

Grantee Name & Address
Beaver Park Water Inc.
209 Broadway

Penrose. Co 81240

Entity Type

Corporation: Non-governmental

Agreement Performance Beginning Date T/e 6.806?-. 201§
Novembert520+7F ARl |5 2.0/

Initinl Agreement Expiration Date
November 15. 2022

Agreement Maximum Amount
Entire contract term for all applicable fiscal years:
3118.000

Agreement Description

Upper Canal Lining Removal and Replacement - Reduce BPWI
Upper Canal transit losses and water waste by removal of failed
concrele canal lining sections. replacement with new formed
concrele sections and {ill and grade surrounding soils to protect new
and existing lining.

THE PARTIES HERETO HAVE EXECUTED THIS CONTRACT

Each person signing this Agrecment represents and warrants that he or she is duly authorized to execute this Agreement and 10 bind the

Party authorizing hi

s or her signature,

GRANTEE
Beaver Park Water Incorporated

iy

Signature

v John 5. RalKovich
TirLe: M?&s\&ﬂ
Dari: O {il l&()["[

By:

STATE OF COLORADO
John W. Hickenlooper. Govemnor
Department of Natural Resources
Colorado Water Conservation Board

Bv:_\_Jdite /'2“7’5?['/

Name: RebevcaMitchel CWEB Divector
Tt bbflze] ocwes /}uzz;pv'e%d&, 7

Dalt: ’EZ?//?—

ATTEST
By:
Signature
NAML:
Teree:
Dave:
In accordance with §24-30-202. C.R.S.. this Agreement is not valid until signed and dated below by the State Controller or an authorized
delegate.
STATE CONTROLLER

Robert Jaros, CPA, MBA, D

&
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PARTIES

This Agreement is entered into by and between Grantee named on the Signature and Cover Page
for this Agreement (the “Grantee™), and the STATE OF COLORADO acting by and through the
State agency named on the Signature and Cover Page for this Agreement (the “State” or “CWCB”).
Grantee and the State agree to the terms and conditions in this Agreement.

TERM AND EFFECTIVE DATE
A. Effective Date

This Agreement shall not be valid or enforceable until the Effective Date, and the Grant Funds
shall be expended by the Agreement Expiration Date shown on the Signature and Cover Page
for this Agreement, The Grant Effective Date is the date on which this Contract is approved
and signed by the Colorado State Controller or Designee, as shown on the signature and cover
page of this Contract. The State shall not have any obligation under this Contract prior to the
Grant Effective Date. The State shall not be bound by any provision of this Agreement before
the Effective Date, and shall have no obligation to pay Grantee for any Work performed or
expense incurred before the Effective Date or after the Agreement Expiration Date.

Initial Term

Contract Number: CTGG 126187805 Page 2 of 22 Version 0817



The Parties’ respective performances under this Agreement shall commence on the
Agreement Performance Beginning Date shown on the Signature and Cover Page for this
Agreement and shall terminate on the Agreement Expiration Date shown on the Signature
and Cover Page for this Agreement (the “Initial Term™) unless sooner terminated or further
extended in accordance with the terms of this Agreement.

C. Extension Terms - State’s Option

The State, at its discretion, shall have the option to extend the performance under this
Agreement beyond the Initial Term for a period, or for successive periods, of 1 year or less
at the same rates and under the same terms specified in this Agreement (each such period an
“Extension Term”). In order to exercise this option, the State shail provide written notice to
Grantee in a form substantially equivalent to Exhibit C.

D. End of Term Extension

If this Agreement approaches the end of its Initial Term, or any Extension Term then in place,
the State, at its discretion, upon written notice to Grantee as provided in §15, may unilaterally
extend such Initial Term or Extension Term for a period not to exceed 2 months (an “End of
Term Extension™), regardless of whether additional Extension Terms are available or not.
The provisions of this Agreement in effect when such notice is given shall remain in effect
during the End of Term Extension. The End of Term Extension shall automatically terminate
upon execution of a replacement Agreement or modification extending the total term of this
Agreement.

E. Early Termination in the Public Interest

The State is entering into this Agreement to serve the public interest of the State of Colorado
as determined by its Governor, General Assembly, or Courts. If this Agreement ceases to
further the public interest of the State, the State, in its discretion, may terminate this
Agreement in whole or in part. This subsection shall not apply to a termination of this
Agreement by the State for breach by Grantee, which shall be governed by §13.A.i.

i Method and Content

The State shall notify Grantee of such termination in accordance with §15. The notice
shall specify the effective date of the termination and whether it affects all or a portion
of this Agreement.

ii.  Obligations and Rights

Upon receipt of a termination notice for termination in the public interest, Grantee shall
be subject to the rights and obligations set forth in §13.A.i.a.

iii. Payments

If the State terminates this Agreement in the public interest, the State shall pay Grantee
an amount equal to the percentage of the total reimbursement payable under this
Agreement that corresponds to the percentage of Work satisfactorily completed and
accepted, as determined by the State, less payments previously made. Additionally, if
this Agreement is less than 60% completed, as determined by the State, the State may
reimburse Grantee for a portion of actual out-of-pocket expenses, not otherwise
reimbursed under this Agreement, incurred by Grantee which are directly attributable
to the uncompleted portion of Grantee’s obligations, provided that the sum of any and
all reimbursement shall not exceed the maximum amount payable to Grantee hereunder.
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3. AUTHORITY
Authority to enter into this Agreement exists in the law as follows:

A. Colorado Revised Statutes (CRS) §39-29-109(2)(c), §37-75-104(2)(c) and §37-75-102 et al.,
and Senate Bill 06-179 adopted by the 2006 General Assembly, and a sufficient
unencumbered balance thereof remains available for payment. Required approvals, clearance
and coordination have been accomplished from and with appropriate agencies.

4. PURPOSE

At the September 21, 2017 board meeting, CWCB approved a grant request for the Upper Canal
Lining Removal and Replacement in the Arkansas River Basin.

S. DEFINITIONS
The following terms shall be construed and interpreted as follows:

A. “Agreement” means this agreement, including all attached Exhibits, all documents
incorporated by reference, all referenced statutes, rules and cited authorities, and any future
modifications thereto.

B. “Award” means an award by the State to a Grantee.
“Budget” means the budget for the Work described in Exhibit B

D. “Business Day” means any day in which the State is open and conducting business, but shall
not include Saturday, Sunday or any day on which the State observes one of the holidays
listed in §24-11-101(1), C.R.S.

E. “CORA” means the Colorado Open Records Act, §§24-72-200.1, et. seq., C.R.S.

F. “Effective Date” means the date on which this Agreement is approved and signed by the
Colorado State Controller or designee, as shown on the Signature and Cover Page for this
Agreement.

0

G. “End of Term Extension” means the time period defined in §2.D
H.  “Exhibits” means the following exhibits attached to this Agreement:
i. Exhibit A, Statement of Work.
it.  Exhibit B, Budget.
iii. Exhibit C, Sample Option Letter.
iv. Exhibit D, Performance Evaluation.
[.  “Extension Term” means the time period defined in §2.C

J.  “Goods” means any movable material acquired, produced, or delivered by Grantee as set
forth in this Agreement and shall include any movable material acquired, produced, or
delivered by Grantee in connection with the Services.

K. *“Grant Funds” means the funds that have been appropriated, designated, encumbered, or
otherwise made available for payment by the State under this Agreement.

L. “Incident” means any accidental or deliberate event that results in or constitutes an imminent
threat of the unauthorized access, loss, disclosure, modification, disruption, or destruction of
any communications or information resources of the State, which are included as part of the
Work, as described in §§24-37.5-401 et. seq. C.R.S. Incidents include, without limitation (i)
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successful attempts to gain unauthorized access to a State system or State Information
regardless of where such information is located; (ii) unwanted disruption or denial of service;
(iii) the unauthorized use of a State system for the processing or storage of data; or (iv)
changes to State system hardware, firmware, or software characteristics without the State’s
knowledge, instruction, or consent.

z

“Initial Term” means the time period defined in §2.B

N. “Matching Funds” means the funds provided Grantee as a match required to receive the
Grant Funds.

0. “Party” means the State or Grantee, and “Parties” means both the State and Grantee.

P.  “Services” means the services to be performed by Grantee as set forth in this Agreement,
and shall include any services to be rendered by Grantee in connection with the Goods.

Q. “State Confidential Information™ means any and all State Records not subject to disclosure
under CORA. State Confidential Information shall include, but is not limited to, PII, and State
personnel records not subject to disclosure under CORA. State Confidential Information shall
not include information or data concerning individuals that is not deemed confidential but
nevertheless belongs to the State, which has been communicated, furnished, or disclosed by
the State to Contractor which (i) is subject to disclosure pursuant to the CORA,; (ii) is already
known to Contractor without restrictions at the time of its disclosure by Contractor; (iii) is or
subsequently becomes publicly available without breach of any obligation owed by
Contractor to the State; (iv) is disclosed to Contractor, without confidentiality obligations, by
a third party who has the right to disclose such information; or (v) was independently
developed without reliance on any State Confidential Information.

R. “State Fiscal Rules” means that fiscal rules promulgated by the Colorado State Controller
pursuant to §24-30-202(13)(a), C.R.S. (

S.  “State Fiscal Year” means a 12 month period beginning on July 1 of each calendar year and
ending on June 30 of the following calendar year. If a single calendar year follows the term,
then it means the State Fiscal Year ending in that calendar year.

T. “State Records” means any and all State data, information, and records, regardless of
physical form, including, but not limited to, information subject to disclosure under CORA.

U. “Subcontractor” means third-parties, if any, engaged by Grantee to aid in performance of
the Work. “Subcontractor” also includes sub-grantees of grant funds.

V. “Work” means the Goods delivered and Services performed pursuant to this Agreement.

W. “Work Product” means the tangible and intangible results of the Work, whether finished or
unfinished, including drafts. Work Product includes, but is not limited to, documents, text,
software (including source code), research, reports, proposals, specifications, plans, notes,
studies, data, images, photographs, negatives, pictures, drawings, designs, models, surveys,
maps, materials, ideas, concepts, know-how, information, and any other results of the Work.
“Work Product” does not include any material that was developed prior to the Effective Date
that is used, without modification, in the performance of the Work.

Any other term used in this Agreement that is defined in an Exhibit shall be construed and
interpreted as defined in that Exhibit.
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6. STATEMENT OF WORK

Grantee shall complete the Work as described in this Agreement and in accordance with the
provisions of Exhibit A. The State shall have no liability to compensate Grantee for the delivery
of any goods or the performance of any services that are not specifically set forth in this Agreement.

7. PAYMENTS TO GRANTEE
A, Maximum Amount

Payments to Grantee are limited to the unpaid, obligated balance of the Grant Funds. The
State shall not pay Grantee any amount under this Agreement that exceeds the Agreement
Maximum shown on the Signature and Cover Page of this Agreement.

B. Payment Procedures
i.  Invoices and Payment

a.  The State shall pay Grantee in the amounts and in accordance with the schedule
and other conditions set forth in Exhibit B.

b. Grantee shall initiate payment requests by invoice to the State, in a form and
manner approved by the State.

c.  The State shall pay each invoice within 45 days following the State’s receipt of
that invoice, so long as the amount invoiced correctly represents Work completed
by Grantee and previously accepted by the State during the term that the invoice
covers. If the State determines that the amount of any invoice is not correct, then
Grantee shall make all changes necessary to correct that invoice.

d. The acceptance of an invoice shall not constitute acceptance of any Work
performed or deliverables provided under this Agreement.

ii, Interest

Amounts not paid by the State within 45 days of the State’s acceptance of the invoice
shail bear interest on the unpaid balance beginning on the 45th day at the rate of 1% per
month, as required by §24-30-202(24)(a), C.R.S., until paid in full; provided, however,
that interest shall not accrue on unpaid amounts that the State disputes in writing.
Grantee shall invoice the State separately for accrued interest on delinquent amounts,
and the invoice shall reference the delinquent payment, the number of day’s interest to
be paid and the interest rate.

iii. Payment Disputes

If Grantee disputes any calculation, determination or amount of any payment, Grantee
shall notify the State in writing of its dispute within 30 days following the earlier to
occur of Grantee’s receipt of the payment or notification of the determination or
calculation of the payment by the State. The State will review the information presented
by Grantee and may make changes to its determination based on this review. The
calculation, determination or payment amount that results from the State’s review shall
not be subject to additional dispute under this subsection. No payment subject to a
dispute under this subsection shall be due until after the State has concluded its review,
and the State shall not pay any interest on any amount during the period it is subject to
dispute under this subsection.

iv.  Available Funds-Contingency-Termination
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The State is prohibited by law from making commitments beyond the term of the
current State Fiscal Year. Payment to Grantee beyond the current State Fiscal Year is
contingent on the appropriation and continuing availability of Grant Funds in any
subsequent year (as provided in the Colorado Special Provisions). If federal funds or
funds from any other non-State funds constitute all or some of the Grant Funds, the
State’s obligation to pay Grantee shall be contingent upon such non-State funding
continuing to be made available for payment. Payments to be made pursuant to this
Agreement shall be made only from Grant Funds, and the State’s liability for such
payments shall be limited to the amount remaining of such Grant Funds. If State, federal
or other funds are not appropriated, or otherwise become unavailable to fund this
Agreement, the State may, upon written notice, terminate this Agreement, in whole or
in part, without incurring further liability. The State shall, however, remain obligated
to pay for Services and Goods that are delivered and accepted prior to the effective date
of notice of termination, and this termination shall otherwise be treated as if this
Agreement were terminated in the public interest as described in §2.E.

v.  Erroneous Payments

The State may recover, at the State’s discretion, payments made to Grantee in error for
any reason, including, but not limited to, overpayments or improper payments, and
unexpended or excess funds received by Grantee. The State may recover such payments
by deduction from subsequent payments under this Agreement, deduction from any
payment due under any other contracts, grants or agreements between the State and
Grantee, or by any other appropriate method for collecting debts owed to the State.

D. Reimbursement of Grantee Costs.

The State shall reimburse Grantee’s allowable costs, not exceeding the maximum
total amount described in Exhibit A and §7 for all allowable costs described in this
Grant and shown in the Budget, except that Grantee may adjust the amounts between
each line item of the Budget without formal modification to this Agreement as long
as the Grantee provides notice to the State of the change, the change does not modify
the total maximum amount of this Agreement or the maximum amount for any state
fiscal year, and the change does not modify any requirements of the Work. However,
any costs incurred by Grantee prior to the Effective Date shall not be reimbursed.
Grantee’s costs for Work performed after the Fund Expenditure End Date shown on
the Signature and Cover Page for this Agreement, or after any phase performance
period end date for a respective phase of the Work, shall not be reimbursable. The
State shall only reimburse allowable costs described in this Contract and shown in the
Budget if those costs are:

vi. Reasonable and necessary to accomplish the Work and for the Goods and Services
provided; and

vii. Equal to the actual net cost to Grantee (i.e. the price paid minus any items of value
received by Grantee that reduce the cost actually incurred).

E. Close-Out.
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Grantee shall close out this Award within 45 days afier the Fund Expenditure End Date shown
on the Signature and Cover Page for this Agreement. To complete close-out, Grantee shall
submit to the State all deliverables (including documentation) as defined in this Agreement
and Grantee’s final reimbursement request or invoice. The State will pay the last 10% of the
entire water activity budget upon receipt of the Final Report to which must be completed to
the satisfaction of CWCB staff.

8. REPORTING - NOTIFICATION
A. Quarterly Reports.

In addition to any reports required pursuant to §18 or pursuant to any other Exhibit, for any
Agreement having a term longer than 3 months, Grantee shall submit, on a quarterly basis, a
written report specifying progress made for each specified performance measure and standard
in this Agreement. Such progress report shall be in accordance with the procedures developed
and prescribed by the State. Progress reports shall be submitted to the State not later than 5
Business Days following the end of each calendar quarter or at such time as otherwise
specified by the State.

B. Litigation Reporting

If Grantee is served with a pleading or other document in connection with an action before a
court or other administrative decision making body, and such pleading or document relates
to this Agreement or may affect Grantee’s ability to perform its obligations under this
Agreement, Grantee shall, within 10 days after being served, notify the State of such action
and deliver copies of such pleading or document to the State’s principal representative
identified in §15.

C. Performance and Final Status

Grantee shall submit all financial, performance and other reports to the State no later than 45
calendar days after the end of the Initial Term if no Extension Terms are exercised, or the
final Extension Term exercised by the State, containing an evaluation and review of Grantee’s
performance and the final status of Grantee’s obligations hereunder.

D. Violations Reporting

Grantee shall disclose, in a timely manner, in writing to the State, all violations of State
criminal law involving fraud, bribery, or gratuity violations. The State may impose any
penalties for noncompliance allowed under 2 CFR Part 180 and 31 U.S.C. 3321, which may
include, without limitation, suspension or debarment.

9. GRANTEE RECORDS
A. Maintenance

Grantee shall make, keep, maintain, and allow inspection and monitoring by the State of a
complete file of all records, documents, communications, notes and other written materials,
electronic media files, and communications, pertaining in any manner to the Work or the
delivery of Services (including, but not limited to the operation of programs) or Goods
hereunder. Grantee shall maintain such records for a pericd (the “Record Retention Period™)
of three years following the date of submission to the State of the final expenditure report, or
if this Award is renewed quarterly or annually, from the date of the submission of each
quarterly or annual report, respectively. If any litigation, claim, or audit related to this Award
starts before expiration of the Record Retention Period, the Record Retention Period shall
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extend until all litigation, claims, or audit findings have been resolved and final action taken
by the State. The State may notify Grantee in writing that the Record Retention Period shall
be extended. For records for real property and equipment, the Record Retention Period shall
extend three years following final disposition of such property.

B. Inspection

Grantee shall permit the State to audit, inspect, examine, excerpt, copy and transcribe Grantee
Records during the Record Retention Period. Grantee shall make Grantee Records available
during normal business hours at Grantee’s office or place of business, or at other mutually
agreed upon times or locations, upon no fewer than 2 Business Days’ notice from the State,
unless the State determines that a shorter period of notice, or no notice, is necessary to protect
the interests of the State.

C. Monitoring

The State will monitor Grantee’s performance of its obligations under this Agreement using
procedures as determined by the State. The federal government and any other duly authorized
agent of a governmental agency, in its discretion, may monitor Contractor’s performance of
its obligations under this Contract using procedures as determined by that governmental
entity. The State shall monitor Grantee’s performance in a manner that does not unduly
interfere with Grantee’s performance of the Work.

D. Final Audit Report

Grantee shall promptly submit to the State a copy of any final audit report of an audit
performed on Grantee’s records that relates to or affects this Agreement or the Work, whether
the audit is conducted by Grantee or a third party.

10. CONFLICTS OF INTEREST
A. Actual Conflicts of Interest

Grantee shall not engage in any business or activities, or maintain any relationships that
conflict in any way with the full performance of the obligations of Grantee under this
Agreement. Such a conflict of interest would arise when a Grantee or Subcontractor’s
employee, officer or agent were to offer or provide any tangible personal benefit to an
employee of the State, or any member of his or her immediate family or his or her partner,
related to the award of, entry into or management or oversight of this Agreement.

B. Apparent Conflicts of Interest

Grantee acknowledges that, with respect to this Agreement, even the appearance of a conflict
of interest shall be harmful to the State’s interests. Absent the State’s prior written approval,
Grantee shall refrain from any practices, activities or relationships that reasonably appear to
be in conflict with the full performance of Grantee’s obligations under this Agreement.

C. Disclosure to the State

If a conflict or the appearance of a conflict arises, or if Grantee is uncertain whether a conflict
or the appearance of a conflict has arisen, Grantee shall submit to the State a disclosure
statement setting forth the relevant details for the State’s consideration. Failure to promptly
submit a disclosure statement or to follow the State’s direction in regard to the actual or
apparent conflict constitutes a breach of this Agreement.
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11. INSURANCE

Grantee shall obtain and maintain, and ensure that each Subcontractor shall obtain and maintain,
insurance as specified in this section at all times during the term of this Agreement. All insurance
policies required by this Agreement that are not provided through self-insurance shall be issued by
insurance companies as approved by the State.

A. Workers’ Compensation

Workers’ compensation insurance as required by state statute, and employers® liability
insurance covering all Grantee or Subcontractor employees acting within the course and
scope of their employment.

B. General Liability

Commercial general liability insurance covering premises operations, fire damage,
independent contractors, products and completed operations, blanket contractual liability,
personal injury, and advertising liability with minimum limits as follows:

i.  $1,000,000 each occurrence;
ii.  $2,000,000 general aggregate;
iii. $1,000,000 products and completed operations aggregate; and
iv.  $50,000 any 1 fire.
C. Automobile Liability

Automobile liability insurance covering any auto (including owned, hired and non-owned
autos) with a minimum limit of $1,000,000 each accident combined single limit.

D. Additional Insured

The State shall be named as additiona! insured on all commercial general liability policies
(leases and construction contracts require additional insured coverage for completed
operations) required of Grantee and Subcontractors.

E. Primacy of Coverage

Coverage required of Grantee and each Subcontractor shall be primary over any insurance or
self-insurance program carried by Grantee or the State.

F. Cancellation

All commercial insurance policies shall include provisions preventing cancellation or non-
renewal, except for cancellation based on non-payment of premiums, without at least 30 days
prior notice to Grantee and Grantee shall forward such notice to the State in accordance with
§15 within 7 days of Grantee’s receipt of such notice.

G. Subrogation Waiver

All commercial insurance policies secured or maintained by Grantee or its Subcontractors in
relation to this Agreement shall include clauses stating that each carrier shall waive all rights
of recovery under subrogation or otherwise against Grantee or the State, its agencies,
institutions, organizations, officers, agents, employees, and volunteers.
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H. Public Entities

If Grantee is a "public entity" within the meaning of the Colorado Governmental Immunity
Act, §24-10-101, et seq., C.R.S. (the “GIA™), Grantee shall maintain, in lieu of the liability
insurance requirements stated above, at all times during the term of this Contract such liability
insurance, by commercial policy or self-insurance, as is necessary o meet its liabilities under
the GIA. If a Subcontractor is a public entity within the meaning of the GIA, Grantee shall
ensure that the Subcontractor maintain at all times during the terms of this Grantee, in lieu of
the liability insurance requirements stated above, such liability insurance, by commercial
policy or self-insurance, as is necessary to meet the Subcontractor’s obligations under the
GIA.

I. Certificates

For each commercial insurance plan provided by Grantee under this Agreement, Grantee
shall provide to the State certificates evidencing Grantee’s insurance coverage required in
this Agreement within 7 Business Days following the Effective Date. Grantee shall provide
to the State certificates evidencing Subcontractor insurance coverage required under this
Agreement within 7 Business Days following the Effective Date, except that, if Grantee’s
subcontract is not in effect as of the Effective Date, Grantee shall provide to the State
certificates showing Subcontractor insurance coverage required under this Agreement within
7 Business Days following Grantee’s execution of the subcontract. No later than 15 days
before the expiration date of Grantee’s or any Subcontractor’s coverage, Grantee shall deliver
to the State certificates of insurance evidencing renewals of coverage. At any other time
during the term of this Agreement, upon request by the State, Grantee shall, within 7 Business
Days following the request by the State, supply to the State evidence satisfactory to the State
of compliance with the provisions of this §11.

12. BREACH
A. Defined

The failure of a Party to perform any of its obligations in accordance with this Agreement, in
whole or in part or in a timely or satisfactory manner, shall be a breach. The institution of
proceedings under any bankruptcy, insolvency, reorganization or similar law, by or against
Grantee, or the appointment of a receiver or similar officer for Grantee or any of its property,
which is not vacated or fully stayed within 30 days after the institution of such proceeding,
shall also constitute a breach.

B. Notice and Cure Period

In the event of a breach, the aggrieved Party shall give written notice of breach to the other
Party. If the notified Party does not cure the breach, at its sole expense, within 30 days after
the delivery of written notice, the Party may exercise any of the remedies as described in §13
for that Party. Notwithstanding any provision of this Agreement to the contrary, the State, in
its discretion, need not provide notice or a cure period and may immediately terminate this
Agreement in whole or in part or institute any other remedy in this Agreement in order to
protect the public interest of the State.

13. REMEDIES
A. State’s Remedies
If Grantee is in breach under any provision of this Agreement and fails to cure such breach,
the State, following the notice and cure period set forth in §12.B., shall have all of the
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remedies listed in this §13.A. in addition to all other remedies set forth in this Agreement or
at law. The State may exercise any or all of the remedies available to it, in its discretion,
concurrently or consecutively.

I Termination for Breach

In the event of Grantee’s uncured breach, the State may terminate this entire Agreement
or any part of this Agreement. Grantee shall continue performance of this Agreement
to the extent not terminated, if any.

a.  Obligations and Rights

To the extent specified in any termination notice, Grantee shall not incur further
obligations or render further performance past the effective date of such notice,
and shall terminate outstanding orders and subcontracts with third parties.
However, Grantee shall complete and deliver to the State all Work not cancelled
by the termination notice, and may incur obligations as necessary to do so within
this Contract’s terms. At the request of the State, Grantee shall assign to the State
all of Grantee’s rights, title, and interest in and to such terminated orders or
subcontracts. Upon termination, Grantee shall take timely, reasonable and
necessary action to protect and preserve property in the possession of Grantee but
in which the State has an interest. At the State’s request, Grantee shall return
materials owned by the State in Grantee’s possession at the time of any
termination. Grantee shall deliver all completed Work Product and all Work
Product that was in the process of completion to the State at the State’s request.

b. Payments

Notwithstanding anything to the contrary, the State shall only pay Grantee for
accepted Work received as of the date of termination. If, after termination by the
State, the State agrees that Grantee was not in breach or that Grantee’s action or
inaction was excusable, such termination shall be treated as a termination in the
public interest, and the rights and obligations of the Parties shall be as if this
Agreement had been terminated in the public interest under §2.E.

c. Damages and Withholding

Notwithstanding any other remedial action by the State, Grantee shall remain
liable to the State for any damages sustained by the State in connection with any
breach by Grantee, and the State may withhold payment to Grantee for the purpose
of mitigating the State’s damages until such time as the exact amount of damages
due to the State from Grantee is determined. The State may withhold any amount
that may be due Grantee as the State deems necessary to protect the State against
loss including, without limitation, loss as a result of outstanding liens and excess
costs incurred by the State in procuring from third parties replacement Work as
cover.

ii. Remedies Not Involving Termination

The State, in its discretion, may exercise one or more of the following additional
remedies:

a.  Suspend Performance
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Suspend Grantee’s performance with respect to all or any portion of the Work
pending corrective action as specified by the State without entitling Grantee to an
adjustment in price or cost or an adjustment in the performance schedule. Grantee
shall promptly cease performing Work and incurring costs in accordance with the
State’s directive, and the State shall not be liable for costs incurred by Grantee
after the suspension of performance.

b.  Withhold Payment
Withhold payment to Grantee until Grantee corrects its Work.
c.  Deny Payment

Deny payment for Work not performed, or that due to Grantee’s actions or
inactions, cannot be performed or if they were performed are reasonably of no
value to the state; provided, that any denial of payment shall be equal to the vaiue
of the obligations not performed.

d. Removal

Demand immediate removal of any of Grantee’s employees, agents, or
Subcontractors from the Work whom the State deems incompetent, careless,
insubordinate, unsuitable, or otherwise unacceptable or whose continued relation
to this Agreement is deemed by the State to be contrary to the public interest or
the State’s best interest.

e. Intellectual Property

If any Work infringes, or if the State in its sole discretion determines that any
Work is likely to infringe, a patent, copyright, trademark, trade secret or other
intellectual property right, Grantee shall, as approved by the State (i) secure that
right to use such Work for the State and Contractor; (ii) replace the Work with
noninfringing Work or modify the Work so that it becomes noninfringing; or, (iii)
remove any infringing Work and refund the amount paid for such Work to the
State.

B. Grantee’s Remedies

If the State is in breach of any provision of this Agreement and does not cure such breach,
Grantee, following the notice and cure period in §12.B and the dispute resolution process in
§14 shall have all remedies available at law and equity.

14. DISPUTE RESOLUTION
A. Initial Resolution

Except as herein specifically provided otherwise, disputes concerning the performance of this
Agreement which cannot be resolved by the designated Agreement representatives shall be
referred in writing to a senior departmental management staff member designated by the State
and a senior manager designated by Grantee for resolution.

B. Resolution of Controversies

If the initial resolution described in §14.A fails to resolve the dispute within 10 Business
Days, Grantee shall submit any alleged breach of this Agreement by the State to the
Procurement Official of the Department of Natural Resources as described in §24-101-
301(30), C.R.S. for resolution following the same resolution of controversies process as
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described in §§24-106-109, 24-109-101.1, 24-109-101.5, 24-109-106, 24-109-107, 24-109-
201 through 24-109-206, and 24-109-501 through 24-109-505, C.R.S., (the “Resolution
Statutes”), except that if Grantee wishes to challenge any decision rendered by the
Procurement Official, Grantee’s challenge shall be an appeal to the executive director of the
Department of Personnel and Administration, or their delegate, in the same manner as
described in the Resolution Statutes before Grantee pursues any further action. Except as
otherwise stated in this Section, all requirements of the Resolution Statutes shall apply
including, without limitation, time limitations regardless of whether the Colorado
Procurement Code applies to this Agreement.

15. NOTICES AND REPRESENTATIVES

Each individual identified below shall be the principal representative of the designating Party. All
notices required or permitted to be given under this Agreement shall be in writing, and shall be
delivered (A) by hand with receipt required, (B) by certified or registered mail to such Party’s
principal representative at the address set forth below or (C) as an email with read receipt requested
to the principal representative at the email address, if any, set forth below. If a Party delivers a
notice to another through email and the email is undeliverable, then, unless the Party has been
provided with an alternate email contact, the Party delivering the notice shall deliver the notice by
hand with receipt required or by certified or registered mail to such Party’s principal representative
at the address set forth below. Either Party may change its principal representative or principal
representative contact information by notice submitted in accordance with this §15 without a
formal amendment to this Agreement. Unless otherwise provided in this Agreement, notices shall
be effective upon delivery of the written notice.

For the State: For Grantee:
Ben Wade, Project Manager Gary Ratkovich, Board President
Colorado Water Conservation Board Beaver Park Water Incorporated
1313 Sherman Street, Room 718 P.O. Box 286
Denver, CO 80203 Penrose, CO 81252
ben.wade(@state.co.us ratkovich@bresnan.net
303-866-3441 x3238 719-429-6762

16. RIGHTS IN WORK PRODUCT AND OTHER INFORMATION
A. Work Product

i.  Copyrights

To the extent that the Work Product (or any portion of the Work Product) would not be
considered works made for hire under applicable law, Grantee hereby assigns to the
State, the entire right, title, and interest in and to copyrights in all Work Product and all
works based upon, derived from, or incorporating the Work Product; all copyright
applications, registrations, extensions, or renewals relating to all Work Product and all
works based upon, derived from, or incorporating the Work Product; and all moral
rights or similar rights with respect to the Work Product throughout the world. To the
extent that Grantee cannot make any of the assignments required by this section,
Grantee hereby grants to the State a perpetual, irrevocable, royalty-free license to use,
modify, copy, publish, display, perform, transfer, distribute, sell, and create derivative
works of the Work Product and all works based upon, derived from, or incorporating
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the Work Product by all means and methods and in any format now known or invented
in the future. The State may assign and license its rights under this license.

ii.  Patents

In addition, Grantee grants to the State (and to recipients of Work Product distributed
by or on behalf of the State) a perpetual, worldwide, no-charge, royalty-free,
irrevocable patent license to make, have made, use, distribute, sell, offer for sale,
import, transfer, and otherwise utilize, operate, modify and propagate the contents of
the Work Product. Such license applies only to those patent claims licensable by
Grantee that are necessarily infringed by the Work Product alone, or by the combination
of the Work Product with anything else used by the State.

iii. Assignments and Assistance

Whether or not Grantee is under contract with the State at the time, Grantee shali
execute applications, assignments, and other documents, and shall render all other
reasonable assistance requested by the State, to enable the State to secure patents,
copyrights, licenses and other intellectual property rights related to the Work Product.
The Parties intend the Work Product to be works made for hire. Grantee assigns to the
State and its successors and assigns, the entire right, title, and interest in and to all
causes of action, either in law or in equity, for past, present, or future infringement of
intellectual property rights related to the Work Product and all works based on, derived
from, or incorporating the Work Product.

B. Exclusive Property of the State

Except to the extent specifically provided elsewhere in this Agreement, any pre-existing State
Records, State software, research, reports, studies, photographs, negatives or other
documents, drawings, models, materials, data and information shall be the exclusive property
of the State (collectively, “State Materials™). Grantee shall not use, willingly allow, cause or
permit Work Product or State Materials to be used for any purpose other than the performance
of Grantee’s obligations in this Agreement without the prior written consent of the State.
Upon termination of this Agreement for any reason, Grantee shall provide all Work Product
and State Materials to the State in a form and manner as directed by the State.

C. Exclusive Property of Grantee

Grantee retains the exclusive rights, title, and ownership to any and all pre-existing materials
owned or licensed to Grantee including, but not limited to, all pre-existing software, licensed
products, associated source code, machine code, text images, audio and/or video, and third-
party materials, delivered by Grantee under this Contract, whether incorporated in a
Deliverable or necessary to use a Deliverable (collectively, “Grantee Property”). Grantee
Property shall be licensed to the State as set forth in this Contract or a State approved license
agreement: (i) entered into as exhibits to this Agreement, (ii) obtained by the State from the
applicable third-party vendor, or (jii) in the case of open source software, the license terms
set forth in the applicable open source license agreement.

17. GOVERNMENTAL IMMUNITY

Liability for claims for injuries to persons or property arising from the negligence of the State, its
departments, boards, commissions committees, bureaus, offices, employees and officials shall be
controlled and limited by the provisions of the GIA; the Federal Tort Claims Act, 28 U.S.C. Pt. VI,

Contract Number: CTGG1 2648-866~ Page 15 of 22 Version 0817



Ch. 171 and 28 U.S.C. 1346(b), and the State’s risk management statutes, §§24-30-1501, et seq.,
CR.S.

18. STATEWIDE CONTRACT MANAGEMENT SYSTEM

If the maximum amount payable to Grantee under this Agreement is $100,000 or greater, either on
the Effective Date or at anytime thereafter, this §18 shall apply. Grantee agrees to be governed by
and comply with the provisions of §§24-106-103, 24-102-206, 24-106-601, and 24-106-107,
C.R.S. regarding the monitoring of vendor performance and the reporting of Agreement
performance information in the State’s Agreement management system (“Contract Management
System” or “CMS”). Grantee’s performance shall be subject to evaluation and review in
accordance with the terms and conditions of this Agreement, Colorado statutes governing CMS,
and State Fiscal Rules and State Controller policies.

19. GENERAL PROVISIONS
A. Assignment

Grantee's rights and obligations under this Agreement are personal and may not be
transferred or assigned without the prior, written consent of the State. Any attempt at
assignment or transfer without such consent shall be void. Any assignment or transfer of
Grantee’s rights and obligations approved by the State shall be subject to the provisions of
this Agreement.

B. Subcontracts

Grantee shall not enter into any subgrant or subcontract in connection with its obligations
under this Agreement without the prior, written approval of the State. Grantee shall submit
to the State a copy of each such subgrant or subcontract upon request by the State. All
subgrants and subcontracts entered into by Grantee in connection with this Agreement shail
comply with all applicable federal and state laws and regulations, shall provide that they are
governed by the laws of the State of Colorado, and shall be subject to all provisions of this
Agreement.

C. Binding Effect

Except as otherwise provided in §19.A., all provisions of this Agreement, including the
benefits and burdens, shall extend to and be binding upon the Parties’ respective successors
and assigns.

D. Authority

Each Party represents and warrants to the other that the execution and delivery of this
Agreement and the performance of such Party’s obligations have been duly authorized.

E. Captions and References

The captions and headings in this Agreement are for convenience of reference only, and shall
not be used to interpret, define, or limit its provisions. All references in this Agreement to
sections (whether spelled out or using the § symbol), subsections, exhibits or other
attachments, are references to sections, subsections, exhibits or other attachments contained
herein or incorporated as a part hereof, unless otherwise noted.

F. Counterparts
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This Agreement may be executed in multiple, identical, original counterparts, each of which
shall be deemed to be an original, but all of which, taken together, shall constitute one and
the same agreement.

G. Entire Understanding

This Agreement represents the complete integration of all understandings between the Parties
related to the Work, and all prior representations and understandings related to the Work, oral
or written, are merged into this Agreement. Prior or contemporaneous additions, deletions,
or other changes to this Agreement shall not have any force or effect whatsoever, unless
embodied herein.

H. lurisdiction and Venue

All suits or actions related to this Agreement shall be filed and proceedings held in the State
of Colorado and exclusive venue shall be in the City and County of Denver.

L. Modification

Except as otherwise provided in this Agreement, any modification to this Agreement shall
only be effective if agreed to in a formal amendment to this Agreement, properly executed
and approved in accordance with applicable Colorado State law and State Fiscal Rules.
Modifications permitted under this Agreement, other than Agreement amendments, shall
conform to the policies issued by the Colorado State Controller.

J.  Statutes, Regulations, Fiscal Rules, and Other Authority.

Any reference in this Agreement to a statute, regulation, State Fiscal Rule, fiscal policy or
other authority shall be interpreted to refer to such authority then current, as may have been
changed or amended since the Effective Date of this Agreement.

K. Order of Precedence

In the event of a conflict or inconsistency between this Agreement and any Exhibits or
attachment such conflict or inconsistency shall be resolved by reference to the documents in
the following order of priority:

i.  Colorado Special Provisions in §20 of the main body of this Agreement.
ii.  The provisions of the other sections of the main body of this Agreement.
iii. Exhibit A, Statement of Work.
iv.  Exhibit B, Budget.
v.  Exhibit C, Sample Option Letter.
vi. Exhibit D, Performance Evaluation.

L. Severability

The invalidity or unenforceability of any provision of this Agreement shall not affect the
validity or enforceability of any other provision of this Agreement, which shall remain in full
force and effect, provided that the Parties can continue to perform their obligations under this
Agreement in accordance with the intent of this Agreement.

M. Survival of Certain Agreement Terms
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Any provision of this Agreement that imposes an obligation on a Party after termination or
expiration of this Agreement shall survive the termination or expiration of this Agreement
and shall be enforceable by the other Party.

N. Taxes

The State is exempt from federal excise taxes under LR.C. Chapter 32 (26 U.S.C., Subtitle
D, Ch. 32) (Federal Excise Tax Exemption Certificate of Registry No. 84-730123K) and from
State and local government sales and use taxes under §§39-26-704(1), ef seq., C.R.S.
(Colorado Sales Tax Exemption Identification Number 98-02565). The State shall not be
liable for the payment of any excise, sales, or use taxes, regardless of whether any political
subdivision of the state imposes such taxes on Grantee. Grantee shall be solely responsible
for any exemptions from the collection of excise, sales or use taxes that Grantee may wish to
have in place in connection with this Agreement.

O. Third Party Beneficiaries

Except for the Parties’ respective successors and assigns described in §19.A., this Agreement
does not and is not intended to confer any rights or remedies upon any person or entity other
than the Parties. Enforcement of this Agreement and all rights and obligations hereunder are
reserved solely to the Parties. Any services or benefits which third parties receive as a result
of this Agreement are incidental to this Agreement, and do not create any rights for such third
parties.

P. Waiver

A Party’s failure or delay in exercising any right, power, or privilege under this Agreement,
whether explicit or by lack of enforcement, shall not operate as a waiver, nor shall any single
or partial exercise of any right, power, or privilege preclude any other or further exercise of
such right, power, or privilege.

Q. CORA Disclosure

To the extent not prohibited by federal law, this Agreement and the performance measures
and standards required under §24-103.5-101, C.R.S,, if any, are subject to public release
through the CORA.

R. Standard and Manner of Performance

Grantee shall perform its obligations under this Agreement in accordance with the highest
standards of care, skill and diligence in Grantee’s industry, trade, or profession.

S. Licenses, Permits, and Other Authorizations.

Grantee shall secure, prior to the Effective Date, and maintain at all times during the term of
this Agreement, at its sole expense, all licenses, certifications, permits, and other
authorizations required to perform its obligations under this Agreement, and shall ensure that
all employees, agents and Subcontractors secure and maintain at all times during the term of
their employment, agency or Subcontractor, all license, certifications, permits and other
authorizations required to perform their obligations in relation to this Agreement.
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T. Indemnification
i General Indemnification

Grantee shall indemnify, save, and hold harmless the State, its employees, agents and
assignees (the “Indemnified Parties”), against any and all costs, expenses, claims,
damages, liabilities, court awards and other amounts (including attorneys’ fees and
related costs) incurred by any of the Indemnified Parties in relation to any act or
omission by Grantee, or its employees, agents, Subcontractors, or assignees in
connection with this Agreement.

ii. Confidential Information Indemnification

Disclosure or use of State Confidential Information by Grantee in violation of §20 may
be cause for legal action by third parties against Grantee, the State, or their respective
agents, Grantee shall indemnify, save, and hold harmless the Indemnified Parties,
against any and all claims, damages, liabilities, losses, costs, expenses (including
attorneys’ fees and costs) incurred by the State in relation to any act or omission by
Grantee, or its employees, agents, assigns, or Subcontractors in violation of §20.

iii. Intellectual Property Indemnification

Grantee shall indemnify, save, and hold harmless the Indemnified Parties, against any
and all costs, expenses, claims, damages, liabilities, and other amounts (including
attorneys’ fees and costs) incurred by the Indemnified Parties in relation to any claim
that any Work infringes a patent, copyright, trademark, trade secret, or any other
intellectual property right.
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20. COLORADO SPECIAL PROVISIONS (COLORADO FISCAL RULE 3-1)

These Special Provisions apply to all contracts except where noted in italics.

A.

CONTROLLER'S APPROVAL. §24-30-202(1), C.R.S.

This Agreement shall not be valid until it has been approved by the Colorado State Controiler
or designee.

FUND AVAILABILITY. §24-30-202(5.5), C.R.S.

Financial obligations of the State payable after the current State Fiscal Year are contingent
upon funds for that purpose being appropriated, budgeted, and otherwise made available.

GOVERNMENTAL IMMUNITY.

No term or condition of this Agreement shall be construed or interpreted as a waiver, express
or implied, of any of the immunities, rights, benefits, protections, or other provisions, of the
Colorado Governmental Immunity Act, §24-10-101, ef seq., C.R.S., or the Federal Tort
Claims Act, 28 U.S.C. Pt. VI, Ch. 171 and 28 U.S.C. 1346(b).

INDEPENDENT CONTRACTOR

Grantee shall perform its duties hereunder as an independent contractor and not as an
employee. Neither Grantee nor any agent or employee of Grantee shall be deemed to be an
agent or employee of the State. Grantee and its employees and agents are not entitled to
unemployment insurance or workers compensation benefits through the State and the State
shall not pay for or otherwise provide such coverage for Grantee or any of its agents or
employees. Unemployment insurance benefits will be available to Grantee and its employees
and agents only if such coverage is made available by Grantee or a third party. Grantee shall
pay when due all applicable employment taxes and income taxes and local head taxes
incurred pursuant to this Agreement. Grantee shall not have authorization, express or implied,
to bind the State to any agreement, liability or understanding, except as expressly set forth
herein. Grantee shall (i) provide and keep in force workers' compensation and unemployment
compensation insurance in the amounts required by law, (ii) provide proof thereof when
requested by the State, and (jii) be solely responsible for its acts and those of its employees
and agents.

COMPLIANCE WITH LAW.

Grantee shall strictly comply with all applicable federal and State laws, rules, and regulations
in effect or hereafter established, including, without limitation, laws applicable to
discrimination and unfair employment practices.

CHOICE OF LAW,

Colorado law, and rules and regulations issued pursuant thereto, shall be applied in the
interpretation, execution, and enforcement of this Agreement. Any provision included or
incorporated herein by reference which conflicts with said laws, rules, and regulations shall
be nul!l and void. Any provision incorporated herein by reference which purports to negate
this or any other Special Provision in whole or in part shall not be valid or enforceable or
available in any action at law, whether by way of complaint, defense, or otherwise. Any
provision rendered null and void by the operation of this provision shall not invalidate the
remainder of this Agreement, to the extent capable of execution.
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G. BINDING ARBITRATION PROHIBITED.

The State of Colorado does not agree to binding arbitration by any extra-judicial body or
person. Any provision to the contrary in this Agreement or incorporated herein by reference
shall be null and void.

H. SOFTWARE PIRACY PROHIBITION. Governor's Executive Order D 002 00.

State or other public funds payable under this Agreement shall not be used for the acquisition,
operation, or maintenance of computer software in violation of federal copyright laws or
applicable licensing restrictions. Grantee hereby certifies and warrants that, during the term
of this Agreement and any extensions, Grantee has and shall maintain in place appropriate
systems and controls to prevent such improper use of public funds. If the State determines
that Grantee is in violation of this provision, the State may exercise any remedy available at
law or in equity or under this Agreement, including, without limitation, immediate
termination of this Agreement and any remedy consistent with federal copyright laws or
applicable licensing restrictions.

I.  EMPLOYEE FINANCIAL INTEREST/CONFLICT OF INTEREST. §§24-18-201 and
24-50-507, C.R.S.

The signatories aver that to their knowledge, no employee of the State has any personal or
beneficial interest whatsoever in the service or property described in this Agreement. Grantee
has no interest and shall not acquire any interest, direct or indirect, that would conflict in any
manner or degree with the performance of Grantee’s services and Grantee shall not employ
any person having such known interests.

J.  VENDOR OFFSET. §§24-30-202(1) and 24-30-202.4, C.R.S.

[Not applicable to intergovernmental agreements] Subject to §24-30-202.4(3.5), C.R.S., the
State Controller may withhold payment under the State’s vendor offset intercept system for
debts owed to State agencies for: (i) unpaid child support debts or child support arrearages;
(ii) unpaid balances of tax, accrued interest, or other charges specified in §§39-21-101, ef
seq., C.R.S.; (iii) unpaid loans due to the Student Loan Division of the Department of Higher
Education; (iv) amounts required to be paid to the Unemployment Compensation Fund; and
(v) other unpaid debts owing to the State as a result of final agency determination or judicial
action.

K. PUBLIC CONTRACTS FOR SERVICES. §§8-17.5-101, ef seq., C.R.S.

[Not applicable to agreements relating to the offer, issuance, or sale of securities,
investment advisory services or fund management services, sponsored projects,
intergovernmental agreements, or information technology services or products and
services] Grantee certifies, warrants, and agrees that it does not knowingly employ or contract
with an illegal alien who will perform work under this Agreement and will confirm the
employment eligibility of all employees who are newly hired for employment in the United
States to perform work under this Agreement, through participation in the E-Verify Program
established under Pub. L. 104-208 or the State verification program established pursuant to
§8-17.5-102(5)(c), C.R.S., Grantee shall not knowingly employ or contract with an illegal
alien to perform work under this Agreement or enter into a contract with a Subcontractor that
fails to certify to Grantee that the Subcontractor shall not knowingly employ or contract with
an illegal alien to perform work under this Agreement. Grantee (i) shall not use E-Verify
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Program or State program procedures to undertake pre-employment screening of job
applicants while this Agreement is being performed, (ii) shali notify the Subcontractor and
the contracting State agency within 3 days if Grantee has actual knowledge that a
Subcontractor is employing or contracting with an illegal alien for work under this
Agreement, (iii) shall terminate the subcontract if a Subcontractor does not stop employing
or contracting with the illegal alien within 3 days of receiving the notice, and (iv) shall
comply with reasonable requests made in the course of an investigation, undertaken pursuant
to §8-17.5-102(5), C.R.S., by the Colorado Department of Labor and Employment. If Grantee
participates in the State program, Grantee shall deliver to the contracting State agency,
Institution of Higher Education or political subdivision, a written, notarized affirmation,
affirming that Grantee has examined the legal work status of such employee, and shall
comply with all of the other requirements of the State program. If Grantee fails to comply
with any requirement of this provision or §§8-17.5-101 et seq., C.R.S., the contracting State
agency, institution of higher education or political subdivision may terminate this Agreement
for breach and, if so terminated, Grantee shall be liable for damages.

L. PUBLIC CONTRACTS WITH NATURAL PERSONS. §§24-76.5-101, ef seq., C.R.S.

Grantee, if a natural person 18 years of age or older, hereby swears and affirms under penalty
of perjury that he or she (i) is a citizen or otherwise lawfully present in the United States
pursuant to federal law, (ii) shall comply with the provisions of §§24-76.5-101 ef seq., C.R.S,,
and (jii) has produced one form of identification required by §24-76.5-103, C.R.S. prior to
the Effective Date of this Agreement.

[THE REST OF THIS PAGE INTENTIONALLY LEFT BLANK]
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Qv COLORADO
Colorado Water
Conscrvation Board

Last Update: May 19, 2017

Colorado Water Conservation Board

Water Supply Reserve Fund

Date: 5/30/2017 revised 10/11/17; revised 12/20/17: 2/1/18

Water Activity Beaver Park Water Incorporated - Upper Canal Lining Resmoval

Name: and Replacement

Grant Recipient: Beaver Park Water Incorporated

Funding Source: Applicant/grantee, 3 party, Basin Roundtable and State
Account

Water Activity Overview and Objectives:

Purpose and Objective: Reduce BPW! Upper Canal transil losses and water waste by removal of failed
concrete canal lining sections, replacement with new formed concrete sections and fill and grade
surrounding soils to protect new and existing lining.

Schedule: The BFW! Upper Canal is operated every day of the year for either direct irmigation purposes,
winter storage in Brush Hollow Reservoir and for direct daily deliveries of raw waler to the PWD. Past
canal lining repairs have been conducted during the previous winter storage season.

Construction work under this grant request would occur between February 2018 — November 15,

2022 pending grant approval.

While construction is occurring, no water can be diverted through the BPWI Upper Canal. Facilities are in
place to alternatively deliver water to the PWD by pumping Brush Hollow Reservoir releases from the
BPWI Lower Canal up to the PWD waler treatment plant. Consiruction periods are sought to be
minimized however as everyday of non-diversion reduces the amount of reservoir storage available for
the ensuing irmigation season. Ideally construction periods are sought to be limited to one month or less.

WSRF Grant Application |1 of 10



COLORADO
Colorado Water
Conscrvation Board

: May 1 17

Provide a detailed description of each task using the following format:

Description of Task:

Task 1a: Engineering Design and Construction Inspection. Design a new replacement concrete lining
with proper dimensions, reinforcement and grading to prevent future structural failure. Perform
engineering inspections as appropriate along the construction preparation, installation and finishing
process.

Task 1b: Remove Existing Damaged Concrete Canal Lining. Remove approximately 1,200 linear feet of
existing failed concrete canal lining on either the north or south half of the canal as appropriale.

Task 1c: Form and Install New Canal Concrete Lining. Grade and prepare soil for instalfation of new
concrele lining. Form and place new reinforced concrele canal half seclions.

Task 1d: Finish Grade Surrounding Soils. Import additional soil as necessary to fill any voids on the back
side and top of new concreted lined sections. Place and compact this additional soil as appropriate to
prevent infiltration of any surface waters behind new concrefed canal sections. Grade and finish soils at
new canal sections to proper grade for correct drainage.

Task 1 would take place in 2018 pending contract approval with Years 2-5 hopefully to follow in ensuing
years (non-irrigation season winfer construction periods) as funding is avaflable (Years 2018-2022).

Method/Procedure:

Once a grant and construction schedule is confirmed a third parly contractor will remove designated as
damaged portions of up fo 1,200 linear feet of BPWI's Upper Canal. These removed concrele sections
will be hauled from the site. The damaged locations will be compacted, graded and formed in preparation
for new concrete. New concrete will be formed and placed in place with necessary reinforcement.
Necessary steps will be taken for placement of concrete during winter period conditions to provide for
proper curing. Soils will be hauled to the sites as needed. These soils will be placed, compacted and
graded in slopes away from the canal im in order to prevent future infiltration of water behind the new
concrete canal sections.

Grantee Deliverable: (Describe the deliverable the grantee expects from this task)

Deliverable under this grant request would be the removal of damaged concrele sections of the BPWI
Upper Canal and replacement of these damaged portions with newly formed concrete. Approximately
1,200 linear feet of principally the southside of this trapezoidal canal would be removed and replaced.

CWCB Deliverable: {(Describe the deliverable the grantee will provide CWCB documenting the completion
of this task)

The deliverable the grantee will provide the CWCB will be any associated engineering designs and
drawings, pholographic evidence of the work performed including before and after phofographs. A final
written report will additionally be provided drafted by BPWI's consulting water rights engineer detailing
any obstacles encountered in the process and how obslacles were overcome. Conliractor invoices for
work performed will additionally be provided for reimbursement/payment purposes. Actual budgef vs
proposed budget comparison will be provided. CWCB will be notified of construction schedule and may
inspect work in progress at any lime.
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Conservation Board

Colorado Water Conservation Board

Water Supply Reserve Fund

Yotal Project Costs — Years 1-4
Water Activity Beaver Park Water Incorporated - Upper Canal Lining Removal
Name: and Replacement
Grant Recipient: Beaver Park Water Incorporated

ActualCosts(from previous 2015-2016 winterconstruclionseason):

$35,000/ 365 feet for removal and replacement of existing southside of canal concrete lining, materials,
labor, equipment.

$6,000/ 365 feet of soil hauling, placing, filling and grading of slope up to the efevation of the lop of canal
lining to protect new lining.

Total costs: $41,000/ 365 feet = $112/ linear foot
EsfimatedCosls{2018-2022 construction season).
Due to increased concrete costs, construction costs are esfimated fo be $1254inear foot. For the propased

1,200 linear feet of Grant Request work, estimated fotal actual construction costs are $150,000 ($125/inean
foot * 1,200 linear feel).

Total Estimated 5 Year Project Cosis (2018-2022):

Total Estimated 5 Year Project Direct Construction Costs - 2018-2022
Failed Canal Section Linear Feet Side of Canal Section Cost
Section Location ($125/Ninear foot)
{see map)

BP2 16 South $2,000

BP3 400 South $50,000
BP4 100 South $12,500
BPS 1,500 South $187,500
BP6 400 South $50,000
BP7 500 South $62,500
BP7 200 North $25,000
BF8 800 South $100,000
BP8 300 North $37,500
BP9 250 South $31,250
BP11 60 North $7.500

Total 4,526 $565,750
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Conservation Board

expensing.

2018 season are expecled for design and inspection purposes and $1,500 for each of the three ensuing
construction seasons for inspection purposes. No other specific costs are expected other than cosis
associated with in-kind services provided by BPWI staff and equipment as necessary. These administrative,
field staff and egquipment costs, as may occur are expecled to be covered by BPWI general budget

Given the presumed limited amount of mafching funds, limited grant funds, construction season limitations
and the acceptable amount of time the BPWI Upper Canal can be nonfunctioning, the above Task 1 costs of
$565,750 for replacing 4,526 feet of BPW! Upper Canal lining and other associated cosls are proposed lo be
divided info at least four phases (years). These phases, schedule and itemized cosls are summarized below.

Beaver Park Water Inc. — Upper Canal Lining Removing and Relining Costs
Project Year Linear Feet Direct Engineering | in-Kind Total
Year (Nov-Mar Season) of Canal Construction Costs Costs Costs
Lining 10 be Costs (Design & (BPWI)
Replaced (@$125/linear | Inspections)
foot)

1-5 2018-2022 (5 yr) 1,200 $150,000 $3,000 $2,500 | $155,500
2 2018-2019 1,200 $150,000 $1,500 $2,500 | $154,000
3 2019-2020 1,200 $150,000 $1,500 $2,500 | $154,000
4-5 2020-2022 926 $115,750 $1,500 $2,500 $119,750
Total 4,526 $565,750 $7,500 $10,000 | $583,250

Beaver Park Water Inc. — Upper Canal Lining Removing and Relining (Proposed) Budget

Matching Grant Request
Task Funding Entity Budget
1 BPWI (cash) $25,000
1 BPWI (in-kind) $2,500
1 BPWI Mutual Capital (cash) $5,000
1 PWD Mutual Capital (cash) $5,000
1 Arkansas Basin Roundtable $40,250 WSRF GRANT
1 Statewide Account $77,750 WSRF GRANT
1 Total Budget $155,500
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Colorado Water Conservation Board

Water Supply Reserve Fund

BPWI Location Map

Water Activity
Name:

Beaver Park Water Incorporated - Upper Canal Lining Removal
and Replacement

Grant Recipient:

Beaver Park Water Incorporated

."ou| J8JeM Nied JoAeag

ok oWl ool 60N ad 0

Beaver Park Water Inc. — Noted Upper Canal Failed
Concrete Lining Section Locations (blue dots along canal).
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Colerado Water
Conservation Board

Colorado Water Conservation Board

Water Supply Reserve Fund

Water Activity Beaver Park Water Incorporated - Upper Canal Lining Removal
Name: and Replacement
Grant Recipient: Beaver Park \WWater Incorporated

Individual canal concmfé lining seclions fully separated from the botfom of the canal. Increasing ditch fransit
losses and sediment load while also reducing canal capacily.
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COLORADO
Celorado Water
Conservation Board

Colorado Water Conservation Board

Water Supply Reserve Fund

Water Activity Beaver Park Water Incorporated - Upper Canal Lining Removal
Name: and Replacement
Grant Recipient: Beaver Park Water Incorporated

i

1. Water Rights, Availability, and Sustainability — ,
]

BPW! diverts the majority of its physical water supply from Beaver Creek in Fremont Counly. These i
waters are carried in the BPWI Upper Canal as described above. Waler is diverted from Beaver Creek |

through this canal under the Division Engineer's Office administration of water rights owned by BPW!,
Water is diverted in this canal on a year-round daily basis, either for direct irrigation use, diverted to
storage in BPW/I's Brush Hollow Reservoir or directly to the Penrose Waler District for domestic and
municipal uses.
A summary of the waler rights owned by BPW/ is included in the table below. These waler rights supply
a legally dependable waler supply to BPWI! although the physical supply is often lacking due to the
limited amount of physical runoff and base flow within the Beaver Creek walershed.
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COLORADO
Colerado Water
Conservation Board

Colorado Water Conservation Board

Water Supply Reserve Fund

Water Activity Beaver Park Water Incorporated - Upper Canal Lining Removal
Name: and Replacement
Grant Recipient: Beaver Park Water Incorporated

The chart below provides illustration of the current transit loss rates on water being carried through
the BPWI Upper Canal. This information is based upon operational observations of BPWI staff.

BPW!I Upper Canal Transit Loss Rate
60%

50% ~—
40%

30% S

% Loss

20%
10%

0%
4.7 20 a0

Canal Flow Rate {cfs)

Portions of diversions by BPWI through their Upper Canal are delivered to or through Brush Hollow Reservoir
thus transiting the entire length of the Upper Canal. During the non-irrigation season, approximately 100% of
diversions are delivered to Brush Hollow Reservoir (excepling deliveries to PWD). During the imrigation
season, Lower Canal irrigation requirements are generally supplied by Brush Hollow Reservoir releases into
this canal. This leaves the majority of diversions into the Upper Canal from Beaver Creek for use by BPWI
shareholders located under this canal such that only approximately 10% of irrigation season diversions into
this canatl are delivered to or through Brush Hollow Reservoir.

The Upper Canal currently has approximately 4,500 linear feet of failed concrete sections and also
approximately 4,500 linear feet of unlined earthen length. It is estimated that of the current transit Josses in
the Upper Canal that 50% occur due to the failed concrete sections and 50% occur due to the unlined
earthen length. From this it is presumed that the proposed water activity will reduce current Upper Canal
transit loss volumes by 50% or 1,100 acre-feet per year. This information is contained in the table below.
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AY

BPWI Upper Canal Estimated Efficlency Savings

1. 100% of non-irrigation season (Nov - Apr) diversions, 10% of irrigation season (May - Cct) diversions delivered to or through Brush Hollow Reservoir.
2. Approxmately 4,500 inear feet of ined canal sections o be repaired. The BPW| Upper Canal also has appradmately 4,500 linear fest of unlined
length. Itis eslimated that present transit loases occur 50% due fo failed concrete ining sections and 50% due to the unined length of the canal.

{Acte-Feet)
Nov Dec Jan Feb Mar Apr May Jun Jui Aug Sep Oct Tolal
Average Diversions
{2006-2015) 600 440 757 346 557 1.015 1,289 1,031 1.051 1,498 976 950 10.506

Diversions Delivered
to or through Brush
Hollow' 600 440 757 346 557 1,015 130 100 100 150 100 100 4,395
Awerage Transit Loss
(Rate = 50%) 300 220 380 170 280 510 65 50 50 75 50 50 2,200
50% of Transit Loss
Amourt to be saved
by Proposed
Repairs® 150 110 180 85 140 255 33 25 25 38 25 25 1,100
Notes:

Last Update: May 19, 2017
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EXHIBIT C, SAMPLE OPTION LETTER

State Agency Onption Letter Number

Colorado Water Conservation Board (CWCB)

Grantee Original Agreement Number

Beaver Park Water Incorporated CMS 105397
CTGG1 2017-992

Current Agreement Maximum Amount Option Agreement Number

(Initial Term)
Agrecment Performance Beginning Date
Current Agrecment Expiration Date

1. OPTIONS:
A. Option to extend for an Extension Term
2. REQUIRED PROVISIONS:

A. For use with Option 1{A): In accordance with Section 2.C., of the Original Agrecment referenced above, the
State hereby exercises its option for an additional term, beginning and ending on the current
Agreement expiration date shown above, at the rates stated in the Original Agreement, as amended.

3. OPTION EFFECTIVE DATE:

A. The effective date of this Option Letter is upon approval of the State Controller or , Whichever is

later.

In accordance with §24-30-202, C.R.S., this Option is not
STATE OF COLORADO valid until signed and dated below by the State Controller or

; John W. Hickenlooper, Governor an authorized delegate.
| GRANTEE STATE CONTROLLER
! Robert Jaros, CPA, MBA, JD

Bry;

Signature By:
Signature
NAME:
Name:
TiTLE:
Title:
DatE:
Option Effective Date:
Page 1 of 1
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CMS#105397
Exhibit D
Beaver Park Water Inc.
Water Supply Reserve Account Grant
Performance Monitoring Provisions

Statutory Requirements

For each personal services contract with a value over $100,000, the individual selected by the state agency or

institution of higher education (IHE), pursuant to CRS§ 24-103.5-101(3), shall monitor the contractor’s work

under the contract and shall certify as to whether the contractor is complying with the terms of the contract
pursuant to CRS§ 24-103.5-101(5).

(a) Performance measures and standards developed specifically for the contract by the governmental body

administering the contract. The performance measures and standards shall be negotiated by the governmental

body and the vendor prior to execution of the contract and shall be incorporated into the contract. The measures
and standards shall be used by the governmental body to evaluate the performance of the governmental body and
the vendor under the contract.

(b) An accountability section that requires the vendor to report regularly on achievement of the performance

measures and standards specified in the contract and that allows the governmental body to withhold payment until

successful completion of all or part of the contract and the achievement of established performance standards. The
accountability section shall include a requirement that payment by the governmental body to the vendor shall be
made without delay upon successful completion of all or any part of the contract in accordance with the payment
schedule specified in the contract or as otherwise agreed upon by the parties.

(c) Monitoring requirements that specify how the governmental body and the vendor will evaluate each others’

performance, including progress reports, site visits, inspections, and reviews of performance data. The

governmental body shall use one or more monitoring processes to ensure that the results, objectives, and
obligations of the contract are met.

(d) Methods and mechanisms to resolve any situation in which the governmental body's monitoring assessment

determines noncompliance, including termination of the contract.

Performance Monitoring Standards

Performance monitoring for this contract shall include the following:

(a) Performance measures and standards: Grantee shall maintain receipts for all projects expenses and
documentation of the minimum in-kind contributions per the budget in Exhibit A, Task 1 (a-d). Per WSRA
Criteria and Guidelines, retainage of 10% of the grant funds shall be withheld until receipt of the final report
and all other deliverables
General Reporting:_ The applicant shall provide the CWCB a progress report every 6 months, beginning from
the date of the executed contract until the construction begins. The progress report shall describe the
completion or partial completion of the statement of work leading up to the advertisement for bid and
including a description of any major issues that have occurred and any corrective action taken to address these
issues.

Final Deliverable: At completion of the project, the applicant shall provide the CWCB a final report that
summarizes the project and documents the project. This report may contain photographs, summaries of
meetings and reports/studies. Grantee shall maintain receipts for all project expenses and documentation of
the minimum in-kind contributions per the budget in Exhibit A. Per WSRA Criteria and Guidelines,
retainage of the grant funds shall be withheld until receipt of the final report and all other deliverables.

(b) Accountability: Per WSRA Criteria and Guidelines full documentation of project progress must be submitted
with each invoice for reimbursement. Grantee must certify that all grant conditions have been complied with on
each invoice. In addition, per WSRA Criteria and Guidelines progress reports must be submitted at least once
every 6 months. A final project report must be submitted and approved before final project payment and release
of retainage.
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CMS#105397
(c) Monitoring Requirements: Grantee is responsible for ongoing monitoring of project progress per Exhibit A
and Paragraphs 9 & 19 of the contract. Progress shall be detailed in the required invoice documentation and
progress reports as detailed above. Additional inspections or field consultations will be arranged as may be
necessary.

(d) Noncompliance Resolution: Per paragraphs 9, 14, 15, and 19 of the contract: payment will be withheld until

grantee is current on all grant conditions. Flagrant disregard for grant conditions will result in a stop work order
and cancellation of the purchase order or contract.
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