UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
Jeffrey Lake Development,
Incorporated, A Nebraska
Non-Profit Corporation,
Complainant,
V. Docket No. P-1417-

Central Nebraska Public Power
& Irrigation District,

Respondent.

Complaint of Jeffrey Lake Development, Incorporated, Alleging Violations by
Central Nebraska Public Power & Irrigation District, Of Its License From The
Commission To Operate The Kingsley Dam Project No. 1417
THIS COMPLAINT SEEKS FAST TRACK PROCESSING

Pursuant to Sections 206 and 306 of the Federal Power Act (“FPA”), 16 U.S.C.
§§ 824e, 825e, and Rule 206 of the Rules of Practice and Procedure of the Federal
Energy Regulatory Commission (“FERC”, or, the “Commission”), 18 C.F.R. § 385.2086,
Jeffrey Lake Development, Incorporated, a Nebraska non-profit corporation, (“Jeffrey” or
“JLDI”) hereby files this Complaint against the Central Nebraska Public Power &
Irrigation District (“Central”). Jeffrey, pursuant to 18 C.F.R. § 385.206(h), seeks FAST
TRACK PROCESSING, and respettfully asks the Commission to issue an Order, i)
directing Central to stop its interference with Jeffrey’s residential and recreational use
and enjoyment of Jeffrey Lake, and, (ii) directing Central to stop violéting its own land
and shoreline management plan by requiring Central to both participate in, and allow

adequate measures to prevent what has become continuing and significant erosion to



the shorelines surrounding Jeffrey Lake, and, in particular, and to reasonably regulate
the water level maintained in Jeffrey Lake, so as to not encourage erosion.

Central/ has provided no explanation for its continuing actions in maintaining
excessive water levels in Jeffrey Lake, nor has it provided an explanation for allowing
the shoreline of the lake to erode and to cause excessive silting-in of the lake.

The Complainant.

JLDI is a Nebraska non-profit corporation. It leases a tract of land from Central,
generally comprising the easterly side of Jeffrey Lake, in Lincoln County, Nebraska.
The membership of JLDI consists of the owners of cabins and residences which are
situated on the tréct leased from Central. Each of the cabin or residence owners
subleases their particular land lot from JLDI. The ‘members/owners/sublessees at
Jeffrey Lake make up the primary stakeholders with respect to the recreational use of
the lake waters. The lease agreement between Central and JE_D! was made May 1,
1980. The term of the lease agreement is best described as a “rolling”, 31-year term, as
toward the end of each year, an additional year is automatically added to the term.
JLDI, under the lease, and as consideration, has the obligation to ménage recreational
activity on the lake and to maintain its shoreline.

Central’s Project.

Central operates the Kingsley Dam Project No. 1417, under the terms of the
Commission’s 1998 Relicense Order. Central Nebraska Public Power & Im'éation
District, 84 FERC {] 61,079 (1998) The Project is situated on the North Platte and the
Platte Rivers, in Garden, Keith, Lincoln, Gosper, and Dawson Counties, all in Nebraska.

The Project has two (2) segments, generally regardéd as, (1) Lakes McConaughy and



Ogallala; and (2) the Tri-County Supply Canal. The Tri-County Supply Canal begins
downstream from McConaughy and Ogallala, at the confluence of the contributing
rivers, and extends 75 miles before the water is returned to the Platte River. The Canal
flows thrdugh 27 canyon lakes of various sizes, and three hydroelectric plants. Jeffrey
Lake is the second largest of the canyon lakes, consisting of about 575 acres. Central
is likely better known for transporting and delivering irrigation water than it is for power
generation.
Background To The Complaint.

The relationship between Central and JLDI is not particularly warm. During
Central’s relicensing years, the 1990’s, Central decided to create profits for its project by
implementing new lease agreements with the cabin owners, residence owners, marina
enterprises, and the like, who had developed their holdings on or adjacent to Central’s
lands. These new lease agreements began creating profits for Central 'through. lease
fees. To its chagrin, Central was, and remains unable to unilaterally cancel, terminate
or otherwise alter its lease with JLDI, and neither JLDI nor its sublessees contribute
lease fees to Central’s profits. Similarly, if, as, and when Central has attempted to
extend its authority at Jeffrey Lake, JLDI has not been particularly docile, nor has it
hesitated to question Central’s decision-making. The subject matter of this Complaint is
a case in point.

On December 7, 2009, Central filed an application with ;he Commission, seeking
approval of a revised land and shoreline management plan, under Article 421 of its
license. JLDI was the only lake association in the Project to intervene in that

proceeding. In January, 2010, JLDI filed its “Motion to Intervene — Recommendations



for Terms and Conditions — Land and Shoreline Management Plan”, in proceeding P-
’141 7-246. In its Motion, JLDI's second point spoke to the erosion and sedimentation
difﬁ;:ulties with the west shoreline of Jeffrey Lake, which are precisely the subject matter
of this Complaint. The Commission, on April 11, 2014, modified and approved Central’s
amendment application, and, at page 15 of its Order discussed the concerns expressed
by JLDI regarding shoreline integrity at Jeffrey Lake. Essentially, the Commission
determined that Central's proposals were adequate, those proposals made by JLDI
were unnecessarily'detailed and specific, and that Central could be trusted to act
responsibly, using the plan terminologies it was proposing ‘at that time.

Now, almost seven (7) years later, the same problems persist at Jeffrey, and
Central’'s sole response to the issues has been the commencement of relatively
undersized dredging operations at Jeffrey Lake. JLDI believes Central's strategy is
reminiscent of the marketing line from a muffler and brake shop — pay me some now, or
pay me more later. Rather than act to control the erosion, that being/ a major source of
sediment in Jeffrey Lake, simply let it go, and periodically dig the silt off the bottom of
the lake and pump it to the backside of the dam. At this juncture, the problem has been
exacerbated by the addition of Central's decision to increase the water ellevaiion in the
same reservoir. Perhaps one can dredge less frequently if one raises the water level to
offset the silt.

As will be described below, it has now been more than ten (10) years since
Central last allowed JLDI to do volunteer work to control the erosion and silting from the

westerly shoreline of Jeffrey Lake.



FERC Rule 206 Statements.

1. 18 C.F.R. § 385.206(b)(1). A complaint must clearly identify the action or
inaction which is alleged to violate applicable statutory standards or regulatory
requirements.

a. Failure to Provide or Allow Bank Stabilization. Many years ago JLDI
volunteered to provide shoreline stabilization for the westerly shoreline of Jeffrey Lake.
Early in the stabilization efforts, Central participated in the cost of stabilization materials
for these efforts. Later in the history of those efforts, Central withdrew its cost
participation. These stabilization efforts were referred to as the “bagging project” for the
west shoreline. Annually, JLDI volunteer participants would identify a length of the west
shoreline — typically on the order of 150 linear feet — which appeared to be the most
vulnerable to erosion. Using their personal boats, the volunteers typically would
transport 80-pound cement bags across the lake to the vuinerable areas, where the
bags would be strategically placed and secured, forming a “seawall” for the west
shoreline. JLDI's volunteer project had very good results for the shoreline ared being
protected.

Over the years, Central has become increasingly recalcitrant toward the “bagging
project’. Initially, it insisted that JLDI apply for permits for the work (even though, in
many ways, the work was simply maintenance). If that were not enough, Central
eventually categorically refused to allow JLDI even to apply for such permits. The last
permit for the “bagging project” was issued in June, 2006, which allowed placement of
the last 1,200 bags which have been placed. Since the summer of 2006, Central has

refused to allow JLDI to either maintain or enhance its seawall structure along the west



shoreline, which has allowed the shoreline protection to fall into a serious state of
disrepair.

' b. Arbitrary Increase in the Lake Water Level. As the annual boating season
for 2016 approached, and not later than Memorial Day, Central raiseld the water level in
Jeffrey Lake on the order of 15" to 18" higher than its historic high levels. The east
shoreline of the Jeffrey is home to over a hundred cabins and houses. The elevation
increase this past summer was such that water washed over residents’ seawalls, into
their yards, into boathouses, and so forth. Central has indicated its plan is to maintain
the new elevation, more or less indefinitely. The east shoreline residents have a
refatively immediate ability to protect their own sections of the east shoreline; however,
that is not so with regard to the west shoreline.

The high water level has effectively eliminated all shoreline protection on the
west side of Jeffrey. The conditions are such that the higher water is exacerbating the
erosion of steep banks and cliffs on the west shore, is causing tree lines and bushes to
fall into the water, and has caused virtually constant plumes of muddy water that are so
substantial as to be visible without the aid of an aerial view. The silting-in of the lake is
burgeoning.

In sum, Central’s failure to allow stakeholders to continue and/or increase their
bank stabilization efforts, and its wholly arbitrary increase in lake water level, clearly
violate its obligations as a FERC licensee.

2. 18 C.F.R. § 385.206(b)(2). A complaint must explain how the action or

inaction violates applicable statutory standards or regulatory requirements.



The Complaint criticizes Central both for failing to protect a shoreline at Jeffrey
Lake from avoidable erosion, and for raising the water level at Jeffrey Lake without
regard for the shoreline damage which inevitably is resulting from the elevated water
level. Both result in a level of sedimentation at the lake which is unreasonable and
avoidable. At a minimum, the acts and omissions by Central implicate the provisions of
Articles 421 and 422 of its license, as well as certain provisions of the land and
shoreline management plan proposed by Central and approved by FERC pursuant to
Article 421 of Central’s license.

The Complainant contends that each of Articles 421 and 422, and the provisions
of Central’s Land and Shoreline Management Plan, either specifically or by necessary
implication, require Central to exercise either sound or best management practices with
regard to the maintenance of the integrity of the shorelines of waters within Central’s
project, and to avoid excessive silting.

We suggest that, at a minimum, the acts and omissions of Central implicate
Articles 421 and 422 of its 1998 license, and the principles and requirements which
have been established by Central through its Land and Shoreline Management Plan,
through its various writings and revisions. Articles 421 and 422, and the LSMP for the
Kingsley Dam Project obligate Central to take the initiative to protect and maintain
shorelines within the project, and to refrain from taking actions which compromise
shoreline integrity against water-caused erosion, and its resulting sedimentation.

Central, on the one hand, understands its shoreline obligations. Article 421 of
Central’s license recites that, “[Central’s] LSMP shall include a plan addressing use of

project lands and shorelines designated for public recreational use . . . and the



recreational use of project waters. * * * The plan shall be consistent with wildlife
protection measures required by this license. * * * The plan shall also include, at a
minimum, and evaluation of the need for, and measures as appropriate to address: * * *
(c) measures for controlling aquatic vegetation and sedimentation in project reservoirs,
as appropriate.”

Article 422 of its license provides: “In accordance with the p;rovisions of this
article, the Licensee shall have the authority to grant permission for certain types of use
and occupancy of project lands and waters . . . [and] shall also have continuing
responsibility to supervise and control the use and occupancies ‘for which it grants
permission . . . . * *™* The type of use and occupancy of project lands and water for
which the Licensee may grant permission without prior Commission approval are: . . . 3.
Embankments, bulkhead, retaining walls, or similar structures for erosion control to
protect the existing shoreline . . . . * * * Before granting permission for construction of
bulkheads or retaining walls, the Licensee shall: 1. Inspect the site of the proposed
construction, 2. Consider whether the planting of vegetation or the use of rip rap would
be adequate to control erosion at the site, and 3. Determine that the proposed
construction is needed and would not change the basic contour of the reservoir
shoreline.”

Finally, Central’s LSMP, in its section 2.2.5 addresses “Shoreline Integrity”, and
the need to “preserve the physical integrity of the shoreline, preventing excessive

erosion that can lower water duality and degrade aquatic habitat.”



Clearly, the shorelines matter. Just as clearly, the /aissez faire approach which
Central has insisted upon taking toward the shorelines of Jeffrey Lake, is contrary to the

principle that shorelines matter.

3. 18 C.F.R. § 385.206(b)(3). A complaint must set forth the business,
commercial, economic or other issues presented by the action or inaction as
such relate to or affect the complainant.

The issues surrounding Central’s beha\}ior in this matter include, a) diminution of
water quality in Jeffrey Lake; b) excessive sedimentation in the reservoir proper; c)
probable reduced efficiency and/or increased maintenance to the turbine(s) in the
Jeffrey Lake power plant; d) needless expense to conduct dredging operations in the
reservoir; e) degradation of scenic views and wildlife habitat; and, f) degradation of
recreational use of the reservoir. Complainant’s membership consists of the cabin and
homeowners at Jeffrey Lake, each of whom is also a sub-lessee of JLDI. JLDI is
directly affected, as are each of its individual members.

4. 18 C.F.R. § 385.206(b)(4). A complaint myst make a good faith effort to
quantify the financial impact or burden (if any) created for the complainant as a
result of the action or inaction.

Again, Complainant's membership consists of the cabin and homeowners at
Jeffrey Lake, each of whom is also a sub-lessee of JLDI. JLDI is directly affected, as
are each of its individual members. The ongoing erosion to the Jeffrey Lake
shoreline(s) degrades the memberships’ recreational use of the reservoir, and has

raised havoc with the memberships’ shorelines, docks, boathouses and the like. While



it may be difficult to quantify the financial impact of having their quiet enjoyment of the
properties, that is not to say there is no impact.

5. 18 C.F.R. § 385.206(b)(5). A complaint must indicate the practical,
operational, or other nonfinancial impacts imposed as a resuit of the action or
inaction, including, where applicable, the environmental, safety or reliability
impacts of the action or inaction.

Central's behavior in this matter impacts the Complainant, the

. members/sublessees of JLDI, and the general public in that, the water quality of Jeffrey

Lake is diminished through excessive sedimentation, the excessively high water level
impedes the ordinary use of the stakeholders homes and cabins and further contributes
to erosion around the lake. In turn, as a practical matter, the actionq and inaction of
Central negatively impacts boating, fishing, and the general aesthetics associated with
lake living at Jeffrey Lake.

6. 18 C.F.R. § 385.206(b)(6). A complaint must state whether the issues
presented are pending in an existing Commission proceeding or a proceeding in
any other forum in which the complainant is a party, and if so, provide an
explanation why timely resolution cannot be achieved in that forum.

To the best knowledge of the principals of/ JLDI, the issue or issues presented by
its Complaint herein are not currently pending as the subject matter of any other
proceeding, either before the Commission, or any other forum having jurisdiction.

7. 18 C.F.R. § 385.206(b)(7). A complaint must state the specific relief or
remedy requested, including any request for stay or extension of time, and the

basis for that relief.
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Jeffrey respectfully asks the Commission to issue an Order, i) directing Central to
- stop its interference with Jeffrey's residential and recreational use and enjoyment of

Jeffrey Lake, and, (ii) directing Central to stop violating its own land and shoreline
management plan by requiring Central to both\ participate in, and allow adequate
measures to prevent what has become contiﬁuing and siéniﬂcant erosion to the
shorelines surrounding Jeffrey Lake, and, in particular, and to reasonably regulate the
water level maintained in Jeffrey Lake, so as to not encourage erosion, meaning a
direction to Central to lower the water level in Jeffrey to its former level.

8. 18 C.F.R. § 385.206(b)(8). A complaint must include all documents that
support the facts in the complaint in possession of, or otherwise attainable by,
the complainant, including, but not limited to, contracts and affidavits. ‘

Below is a chronological listing of the documents upon which the Complainant
relies. In each instance, following the identification of the document is a “thumbnail”
description regarding the document’s relevance. |

A. Agreement, dated :July 26, 2002 (a settlement agreement between JLDI and
Central, requiring Central to conduct certain periodic dredging operations at Jeffrey
Lake, indicating, in Complainant’s opinion, the need to impose strict requirements upon
Central, in order to provide it with motivation to act responsibly)

B. ‘ Letter, D. Vetter to Tillotson (with the Army Corps), dated March 13, 2006
(correspondence from a former officer of JLDI, providing a history of the “bagging”
project which has been conducted on the westerly shoreline of Jeffrey Lake)

C. Letter, D. Vetter to Grant (with FERC), dated April 17, 2006 (a similar history

and “plea” for assistance to FERC, regional)

11



D. Letter, F. Vetter to D. Vetter, dated May 3, 2006 (informational letter provided
to JLDI by Central, regarding a permit application for the “bagging” project)

E. Permit Application, Jeffrey to Central, dated May 11, 2006 (requesting a
permit for maintenance of the west shoreline at Jeffrey, in the “good old days”, so to
speak)

F. Letter, F. Vetter to D. Vetter, dated June 7, 2006 (communication from Central
to JLDI, in response to the application, and enclosing permit/agreements for signature)

G. Permit, dated June 13, 2006 (for the last “bagging” work, expiring by its
terms, on July 31, 2006)

H. Letter, F. Vetter to D. Vetter, dated June 14, 2006 (regarding permit issuance)

|. Letter, D. Vetter to F. Vetter, dated August 6, 2008 (a request by JLDI to
Central, for a permit application — a request which was not answered)

. Vetter to F. Vetter, dated May 15, 2009 (again, JLD! requested an

c-
i
)
3
]

o |
w)
<f

éppli.cation form, attempting to apply for a permit for maintenance of the “bagging”
project)

K. JLDI's Motion to Intervene — Recommendations for Terms and Conditions —
Land and Shoreline Management Plan, in proceeding P-1417-246, dated January,/
2010. (20100115-0016 FERC PDF (unofficial) 01/15/2010) (In its Motion, JLDV's
second point spoke to the erosion and sedimentation difficulties with the weét sﬁoreline
of Jeffrey Lake, which are precisely the subject matter of this Complaint.

L. Letter, F. Vetter to Jochum, dated June 16, 2011 (Central advising JLDI that
trespassing at the west shoreline is prohibited; in other words, no further shoreline

maintenance will be allowed)
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M. Letter, Windrum to Klein, dated June 21, 2011 (conveying JLDI's belief that
the “bagging” project requests is comprised of maintenance)

N. Email and letter, Klein to Windrum, dated June 24, 2011 (responding for
Central that no further “bagging” work will be allowed)

O. Letter, F. Vetter to Jochum, dated June 24, 2011 (indicating, for Central, and
directed to JLDI, 'that any and all prior “bagging” project permissions stand revoked}

P. Letter, Windrum to Klein, dated June 27, 2011 (JLDI counsel to Central
counsel, requesting clariﬁc'étion of a claim that the “bagging” project runs afoul of
Central’s license terms)

Q. Letter, Moeschen (Corps) to Windrum, dated December 6, 2011 (providing
more history of JLDI's efforts to improve Jeffrey Lake)

R. Emails, Cromer-F. Vetter-Windrum, dated April 3-4, 2013 (discussing the use
of con‘crete bags for shoreline stabilization)

S. Order of The Commission, dated April 11, 2014 (20140411-3026 FERC PDF
(unofficial) 04/11/2014) (which Order modified and approved Central’'s amendment
application, and which, as discussed above, ét bage 156 discusses the concerns
expressed by JLDI regarding shoreline integrity at Jeffrey Lake)

T.. Letter, Cromer to Kraus, dated July 30, 2016 (representing the most recent
effort by JLDI to address the shoreline and sedimentation issues at Jeffrey Lake)

U. Email, Kraus to Cromer, dated August 10, 2016 (Central's response to Mr.
Cromer)

9. 18 C.F.R. § 385.206(b)(S8). A complaint must state (i) whether the

Enforcement Hotline, Dispute Resolution Service, tariff-based dispute resolution

13



mechanisms, or other informal dispute resolution procedures were used, or why
these procedures were not used; (ii) whether the complainant believes that
alternative dispute resolution (ADR) under the Commission's supervision could
successfully resolve the complaint; (iii) what types of ADR procedures could be
used; and (iv) any process that has been agreed on for resolving the complaint.

The master Lease Agreement which is now in force between Central and JLDI,
dated May 1, 1980, contains no provisions for alternative means of dispute resolution.
That Lease Agreement is the sole document defining the relationship of Central and
JLDI. In addition, the historic relationship between the parties has been somewhat
“rocky”, and has somewhat frequently involved or required litigation. Representatives of
the Complainant have attempted to appeal to Central’s reason, but those efforts have
fallen on deaf ears. In a phrase, it appears futile to make further direct attempts to
resolve the issue of shoreline erosion at Jeffrey Lake.

10. 18 C.F.R. § 385.206(b){10). A complaint must include a form of notice
suitable for publication in the Federal Register and submit a copy of the notice on
a separate 31/2 inch diskette in ASCIl format.

Complainant is submitting herewith such a form, in “word” format.

11. 18 C.F.R. § 385.206(b)(11). A complaint must explain with respect to
requests for Fast Track processing, why the standard processes will not be
adequate for expeditiously resolving the complaint.

Jeffrey, pursuant to 18 CF.R § 385.206(h)‘, seeks FAST TRACK
PROCESSING, and respectfully asks the Commission to issue an Order, i) directing

Central to stop its interference with Jeffrey's residential and recreational use and
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enjoyment of Jeffrey Lake, and, (ii) directing Central to stop violating its own land and
shoreline management plan by requiring Central to both participate in, and aliow
adequate measures to prevent what has become continuing and significant erosion to
the shorelines surrounding Jeffrey Lake, and, in particular, and to reasonably regulate
the water level maintained in Jeffrey\ Lake, so as to not encourage erosion. Since
Central’s inappropriate actions and omissions are causing neediess and excessive .
impacts to Jeffrey Lake, and since the issues and their resolution are relatively simple,
JLDI requests that the Commission undertake fast track processing, and proceed to an
expedited resolution of the Complaint, according to Rule 206(h).

Dated: December 22, 2016.

JEFFREY LAKE DEVELOPMENT,
INCORPORATED, Complainant,

By: /sl Terry K. Barber
Its Attorney

Terry K. Barber Nebr. Bar. No. 10188
Barber & Barber, P.C., L.L.O.

300 North 44" Street, Suite 205

P.O. Box 4555

Lincoln, Nebraska 68504-0555

(402) 434-5427
terrybarber49@yahoo.com

Certificate of Service
| hereby certify that | have this day served the foregoing document on the
individuals listed on the annexed service list.
Dated: December 22, 2016.

/s/ Terry K. Barber
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INDEX OF DOCUMENTS
A. Agreement, dated July 26, 2002 (settlement, for dredging)
B. Letter, D. Vetter to Tillotson (Corps), dated March 13, 2006 (history of “bagging”)
C. Letter, D. Vetter to Grant (FERC), dated April 17, 2006 (history and “plea”)
D. Letter, F. Vetter to D. Vetter, dated May 3, 2006 (informa’;ional, about permit apps)
E. Permit Application, Jeffrey to Central, dated May 11, 2006 (for bagging the
shoreline)
F. Letter, F. Vetter to D. Vetter, dated June 7, 2006 (encloses permit/agreements for
signature)(permit has a 2901 Corps letter attached — again)
G. Permit, dated June 13, 2006 (for bagging, expires July 31, 2006)
H. Letter, F. Vetter to D. Vetter, dated June 14, 2006 (regarding permit issuance)
L. Letter, D. Vetter to F. Vetter, dated August 6, 2008 (requesting permit application)
J. Letter, D. Vetter to F. Vetter, dated May 15, 2009 (request for “bagging” permit app)
K. JLDIs Motion to Intervene — Recqmmendations for Terms and Conditions — Land
and Shoreline Management Plan, in proceeding P-1417-246, dated January, 2010.
(20100115-0016 FERC PDF (unofficial) 01/15/2010) (JLDI intervention in LSMP
amendment proceeding)
L. Letter, F. Vetter to Jochum, dated June 16, 2011 (trespassing prohibited)
M. Letter, Windrum to Klein, dated June 21, 2011 (claiming work is maintenance)
N. Email and letter, Klein to Windrum, dated June 24, 2011 (no further work)
0. Lettér, F. Vetter to Jochum, dated June 24, 2011 (all prior permission revoked)
P. Letter, Windrum to Klein, dated June 27, 2011 (requesting clarification)
Q

. Letter, Moeschen (Corps) to Windrum, dated December 6, 2011 (providing history)



R. Emails, Cromer-F. Vetter-Windrum, dated April 3-4, 2013 (use of concrete bags with

allowed items and those prohibited)

S. Order of The Commission, dated April 11, 2014 (2014041 1-3026 FERC PDF
(unofficial) 04/11/2014) (modified and approved Central’s 2009 amendment application,
in which proceeding JLDI intervened)

T. Letter, Cromer to Kraus, dated JL'JIy 30, 2016

U. E'mail, Kraus to Cromer, dated August 10, 2016

Photo 647 — west shoreline, Jeffrey Lake

Photo 655 — west shoreline, Jeffrey Lake

Photo D41 — Jeffrey Lake dredging



AGREEMENT

_ Agreement made on 7-24 » 2002 between Jeffrey Lake Development, Inc., a
Nebraska non-profit corporation, referred to as Jeffrey, and The Central Nebraska Public Power
and Irrigation District, a public corporation and political subdivision of the State of Nebraska,

referred to as Central.

SECTION ONE
PURPOSE

This agreement is made as a compromise between the parties for the complete and final
settlement of any claims, differences, and causes of action with respect to the dispute described

below.
SECTION TWO

STATEMENT OF DISPUTE

On July 28, 2000, Central submitted a draft Land and Shoreline Management Plan (Plan)
to the Federal Energy Regulatory Commission (FERC) for approval pursuant to Article 421 of
Central's FERC license. On October 27, 2000, Jeffrey filed a Motion to Intervene and
Recommendations for Terms and Conditions to the Plan. Specifically, Jeffrey recommended to
FERC that Central be required to include in the Plan a dredging project at Central's expense in
the north end of Jeffrey Lake to allow for reasonable means of water passage between the
northern and southern ends of such lake, to reduce or minimize the aquatic and vegetative
accumulation in the northern end of said lake, all for the enhancement of the recreational,
wildlife, and environmental aspects of said lake. Central opposed Jeffrey's recommendations to

FERC.

The parties desire to reach a full and final compromise and settlement of all matters
arising out of the facts and recommendations as set forth herein.

SECTION THREE
TERMS OF SETTLEMENT

In consideration of the mutual covenants set forth, the parties agree as follows:

A. Central agrees to amend the draft Plan submitted to FERC by inserting in the Plan the
following paragraphs to replace the second paragraph of Section 6 "Recreation Plan", Part 2

"Jeffrey Reservoir"

"As described in Section 4.E.5, one of the developmental constraints at Jeffrey Reservoir
is the sedimentation that has occurred at the mouth of the supply canal at the northern end
of the reservoir. As part of its ongoing programs to. promote public use of its waters,
Central will, as part of this plan, dredge portions of the sediment deposits to open a more
easily traversable waterway between the north and south portions of the reservoir.
Specifically, subject to regulatory approval by the United States Army Corps of
Engineers, the Nebraska Department of Environmental Quality, and any other
jurisdictional agencies, Central will dredge a channel to permit recreational boating
access between the north and south parts of Jeffrey Reservoir. The channel shall be

1



Assuming timely regulatory approval of this Plan and of the necessary regulatory
. requirements, Central will complete the dredging no later than June 1, 2004,

B. If the draft Plan and the proposed modifications are approved by FERC, Centra] agrees to the
following:

on Exhibit A. The bay or bays will be blocked by an earthen dike or dikes constructed by Central
to prevent the removed material from returning to the lake. Central shail piace broken concrete

on the lake side of the dike(s) to protect against erosion.

3 Central shall maintain the dredged channel during the term of jts license by, if
necessary, redredging the channel to the length, width and depth described above every ten years

from the date of completion of the initial dredging project,

4. In addition to dredging the channe] as hereinabove described, Central agrees to dredge
an area approximately 9 acres in size, constituting the “hook” on the approximate 37 acre mud
flat, in the north end of Jeffrey Lake, in the area designated on Exhibit A, and to deposit the
dredged material in the bay or bays designated on Exhibit A. For purpose of clarification, the
obligation of Central to undertake this particular dredging shall, for purposes of this Agreement,
be a “one time” obligation, that is, Central’s obligation with respect to this specific dredging
shall not be a continuing obligation, nor construed to be a burden or obligation on Central to
maintain a certain depth of Jeffrey Lake in the area being dredged, nor does this obligation of
dredging in this particular paragraph impose upon Central any obligation with respect to the
content or the implementation of Central’s Shoreline Management Plan.

5. Upon completion of the initial dredging project, Central shall provide Jeffrey with 10
channel marking buoys and buoy anchoring systems or devices.

C. Jeffrey agrees to the following:



1. Simultaneously with Central’s submission of the above language amending the draft
Plan, Jeffrey shall file a motion with FERC to urge approval of the Plan as amended by Central.
Such motion shall state that the modifications to the draft Plan settle any differences between
Central and Jeffrey identified in Jeffrey’s Motion to Intervene and Recommendations for Terms
and Conditions to the Plan and that if FERC approves the modified language, Jeffrey no longer
seeks inclusion of the recommended Terms and Conditions.

2. Jeffrey agrees that all existing claims, demands, rights, and causes of action, regulatory
or otherwise that Jeffrey has or may have against Central with respect to the above-described

dispute are satisfied, discharged, and settled.

3. Jeffrey shall be responsible for identifying desired buoy locations, and for the
installation, maintenance, repgir and replacement of buoys marking the dredged channel.

SECTION FOUR
EXTENSION OF TIME

_ If Central is delayed in the completion of the dredging project or maintenance thereof
described in Section 3 above by weather conditions, strikes or any other causes beyond Central's
control, then the time of completion shall be extended for the period of any or all of the above

stated causes.

SECTION FIVE
AGREEMENT CONTINGENT UPON CENTRAL OBTAINING LICENSES AND PERMITS

This agreement is made subject to Central being able to obtain approval of the Plan from
FERC, the required 404 dredge and fill permit from the U.S. Army Corps'of Engineers, and all
‘'other required licenses and permits for the project described in Section 3 above. For this purpose,
Central agrees to make immediate application for those licenses and permits. If the required
licenses and permits are not obtained by October 1, 2002, this agreement may be cancelled at the

option of either party.

SECTION SIX
EFFECT OF AGREEMENT

This agreement shall be binding on and inure to the benefit of the parties and their
respective legal representatives, successors, and assigns.

IN WITNESS WHEREOF, the parties have executed this agreement the day and year first
above written.

JEFFREY LAKE DEVELOPMENT, INC. THE CENTRAL NEBRASKA PUBLIC
a Nebraska corporation, POWER AND IRRIGATION DISTRICT,
a public corporation and political
subdivision of the State of/Nebraska

By: By:
7/1
£ A7

aus, General Manager
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Steve Windrum

From: "Dail Vetter" <dvetter@cozadstatebank.com>

To: "Bob Mann" <bmmann@nebnet.net>; "Jim O'Hare" <johare@alltel.net>; "Joe Coyle"
<joseph.f.coyle@aphis.usda.gov>; <jkfrance@cozadtel.net>; "Stenehjem, Ken"
<kenstenehjem@nebraska-machinery.com>; "Lila Beenblossom" <beenblossom@nebnet.net>;
"Gallentine, Norm" <njgallentine@classicnet.net>; "Kots, Pete" <kots@citlink.net>; "Sneller, Scott"
<scott@jtbuilders.net>; <swindrum@cozadtel.net>

Sent: Tuesday, March 14, 2006 11:18 AM

Subject: Corp of Engineers Itr..doc

March 13, 2006

US Armmy Corps of Engineers
Attn: Keith Tillotson
Kearney Regulatory Office
1430 Central Avenue
Kearney, Ne 68847

Re: Public Notice -- App.# 199922004

Dear Mr. Tillotson,

I am in receipt of your recent publication on information to reissue the “Programmatic General Permit
(PGP) to CNPPID and NPPD. Thank you for including me in your mailing. As I read through the
general provisions I can understand the reasoning behind the PGP which allows the governing agencies
being CNPPID and NPPD to expedite the permitting process without also obtaining a 404 permit from
the Corp of Engineers. Of particular interest to me is the type of material described for revetments or
erosion control that is allowed on the project locations more specifically Jeffrey Lake Reservoir and
Midway Lake Reservoir. The publication goes a step further with a sample drawing on how to install
concrete bag riprap with rebar reinforcement for erosion control.

You may or may not be aware that the residents and part-time cabin owners on J effrey Reservoir began
a “bagging project” erosion control program 13 years ago to stabilize erosion on the west side of the
Jeffrey Lake (aka) Upper 84 Ranch and also the stabilization of shore-line towards the north end of the
lake that we considered at risk of erosion due to wave action from wind and boating. To date we
estimate that we have placed approximately 24,000 bags at various locations on the lake to control
erosion. When we first began the project, CNPPID endorsed the “bagging project” and was even
willing to cost share the project if we provided all the labor and erected the bags in compliance with the
Corp of Engineers specifications. We are confident that our program is working as areas where sea
walls have been constructed, we have stopped further erosion and we now see vegetative growth behind
these areas of stabilization which enhances water quality from reduced silt in the lake and improved

B
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wildlife habitat.

On June 16, 2005, CNPPID Division Office at Gothenburg notified Jeffrey Lake Development
organization that we were to cease repair of existing sea walls, and no new “bagging projects” would
be approved. CNPPID stated the construction of vertical concrete riprap sea walls are now
unacceptable and not allowed. It was further stated the erosion control project provides “no
operational need” to CNPPID or FERC. It’s ironic the Corp of Engineers allows the stabilization of
shore-lines with vertical concrete riprap as an acceptable method of erosion control as long as the work
is performed in accordance with the Nationwide Permit 3, however the same method is considered
unacceptable by CNPPID. There appears to be conflict of statement between the two agencies.

I'would certainly appreciate a response to this correspondence and clarification on this sub ject would be
welcome. I can be reached by phone at 308-784-2000 during the day or 308-784-2554 in the
evening. A written reply may be sent to my home address.

Thank you for your time.
Sincerely,

Dail Vetter

President of Jeffrey Lake Development, Inc.
. 42361 Road 761

Cozad, Ne 69130

No virus found in this incoming message.

Checked by AVG Free Edition.
Version: 7.1.375 / Virus Database: 268.2.2/280 - Release Date: 3/13/06
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April 17,2006

Ms, Patricia Grant

Federal Energy & Regulatory Commission
230 South Dearborn Street, Room 3130
Chicago, IL 60604

RE: Jeffrey Lake
Central Nebraska Public Power & Irrigation District

Project No. 1417

Dear Ms. Grant:

I am the President of Jeffrey Lake Development, Incorporated, which entity has a lease of
substantially the eastern side of Jeffrey Lake in Lincoln County, Nebraska, from Central,
regarding their project above identified. This corporation subleases individual lots on the
east shoreline of Jeffrey Lake to approximately 122 leaseholders.

Our Association has for many years undertaken and implemented a bagging project, once
a year, for various areas around the lake shore, not part of our lease with Central,
principally on the west side, but not necessarily, where shear cliffs have existed arid have
eroded into the lake. For many years Central participated in that project by providing
funding for half the cost of the cement bags. The work has been done entirely on a
volunteer basis by the leaseholders at Jeffrey, and other persons interested in reducing the
silting in of the lake,

We were advised by Central personnel after your tour of the lake last summer that you, or
at least someone on behalf of FERC, made the verbal statement that there will be no more
bagging in regard to thesé seawalls, either in new areas where erosion is observed to be
growing or critical, and not even any bagging to repair or maintain existing areas (in
several places, an additional layer of two or three bags needs to be placed at the top of the
existing wall by reason of average water levels rising and/or general maintenance of the

top layer).

Several weeks ago we received from the Corp of Engineers a notice of the intention to
extend the programmatic permit that the Corp has with Central for an additional three
years. We were invited to make comments as were other interested parties in this

process.

Part of the “packet” we received in addition to the notice itself was several drawings of
how the Corp of Engineers directs and designates shoreline protection to be constructed
using a variety of materials. One such specific drawing or diagram included bagged
seawalls in exactly the way we have implemented. our bagging project over the last many
years. You probably are familiar with this literature but in case not, | enclose a copy of
the Corp’s notice, together with the diagram in particular that I am talking abeut.

C



Incidentally, I have written the Corp on behalf of Jeffrey Lake and pointed out to them
how there is an apparent inconsistency between what they provide and designate as
shoreline protection as described, and what Central is now telling us is prohibited at

Jeffrey Lake.

In any event, we are advised by Central personnel, as mentioned, that you have said there
will be no more bagging of these critical erosion sensitive areas aroiind Jeffrey.

I have been provided with a copy of your report of your tour of the canal system and
various lakes on the project in the summer of 2005. I take note that nothing is provided
in that report regarding this apparent new prohibition. In addition, I have searched the
Internet in regard to any and all filings that are available regarding FERC, Central
Nebraska Public Power, and this project, which might impact upon the issue and I find
nothing in this search where anything in writing appears regarding the matter. We have
asked Central for something in writing regarding this matter and as of this letter we have
not received it. One of our leaseholders who heads the project for the bagging for the last
several years was in a conversation with Kevin Boyd of Central last summer regarding
this matter and Mr. Boyd emphasized to this person that this prohibition was definitely

coming from FERC, and not from Central.

Our corporation has its annual meeting of the leaseholders on May 7™ of this year. I ask
that you provide me with a clarification of what this policy is and, equally important,
whys The walls that we constructed 8 or 10 years ago, when we first started the project,
have shown demonstrated and observable success in bank stabilization and eliminating
erosion and sediment into the lake at these areas. I note from the various objectives that
are in Central’s license regarding activities and operations on Central’s systems, and its
lakes, that one of these objectives is to enhance recreational use, together with preserving
habitat for wildlife. Both of these objectives are enhanced by this bagging and shoreline
protection. If we cannot continue this project these two factors would be negatively
impacted. Incidentally, this bagging in terms of shoreline protection is the only practical
way to do any kind of shoreline protection and stabilization at these areas. We transport
the bags by boat, often as far as a mile if not longer, depending upon the location. There
is no access by either us, or, Central, to provide any other material as a practical matter to

many areas affected.
Will look forward to your prompt reply.
Cordially yours,

Dail Vetter .
President, Jeffrey Lake Development, Inc.

Enclosure: Corp of Engineers



Fd

.
!

.‘/

ol WAY. g

VU0 igyrm VNEF&LY TRINT suum R 1u1 bt

CENTRAL

Nebraska Public Power
and Irigation District

May 3, 2006

Dail Vetter, President

Jofftey Lake Development, Tnc.
42361 Rd. 761

Cozad NE 69130

Subject: Jeffrey Lake Development, Inc. “Bagging Project”

Mr. Vetter;

 This letter is in response to your April 10, 2006 letter regarding Jeffrey Lake

Deovelopment, Inc.’s (“JLDI") “bagging project.” This response letter is not intended to

- be interpreted as cither an approval or denial of the referenced project. Approval or

denial determinations arc made on a case-by-case basis regarding permit applications
submitted in accordance with The Central Nebraska Publio Power and Irrigation

District’s (“Central”’) March 7, 2005 Construction and Special Water Access Permitting
* Procedures for Tenants, Subtenants, and Adjacent Landowners (“Permitting

' Procedures™),

For your information, should you seek an application for such project, some items that
would need to be considered when Central evaluates 2 permit application include:

(1) The requirements of Central’s Federal Energy Regulatory Commission
(“FERC") License, including specifically FERC License Article 422 (please
note that there are specific requirements before Central may permit bulkheads
or retaining walls).

(2) Central’s December 2002 Land and Shoreline Management Plan (“LSMP»),
developed by Central in accordance with FERC License Article 421 and
approved by FERC.,

(3) Central’s Permitting Procedures developed in aocordance with the LSMP
(please noto that there are specifications relative to the construction of
seawalls),

(4) Information from FERC’s 2005 Environmental Inspection Report (pledse note
Photo 28 which is specific to existing cement bag seawall work at J effrey
Lake)

(5) The 404 permitting requirements of the Army Corps of Engineers.

Home Office « 415 Lincoln St. « P.O. Box 740 » Holdrege, NE 68949-0740 « (308) 995-8601 « Fax (308) 995-6935

Gomper County Phelps County Keamey Cotmty Adarme County
Doyle D, Lavene Roger 0. Qison Robert A. Garett Wendel 8, Johngon
Qeoffrey K. Bogle GaryW. Dahigren I Seatt Qlson 0. MeDougal, Jr.
Wiltarn Knoerzer Gaordon N. Sonegon Dudiey Nelson Rabart L dohnson
Kelth Coun Lincoln Cotinty Daw=son County Q@anera| Manager
John J. DeTuark Roben L. Petersan David L. Aowa Don Kraus

Central District Board of Directors

1%
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Dail Vottor

Jeffrey Lake Development, Inc. “Bagging Project”’

May 3,2006 ' _

/Page 2 of 2

f .

j - |

f you have any questions or comments, please contact Contral's Real Estate Department;
Frank Vetter (Holdrege Office) Kent Aden (Gothenburg Office)
Phone: 308-995-8601 Phone; 308-537-3582
Toll Free: 888-580-5299

Sincerely,

A L. VP

‘ Frank C. Vetter
! Real Bstats Administrator

! rdw
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THE CENTRAL NEBRASKA PUBLIC POWER AND IRRIGATION DISTRICT
PERMIT APPLICATION

Application for a: Special Water Access Facility (dock, watercraft lift, path, steps, etc.)
X_Erosion Control Structure (vegetation, riprap, rock, seawall, etc.)
Dredging, Excavating and Filling Activities
Vegetative Cover Modification or Removal Activities
Dwelling, addition to a dwelling, shed, garage or other improvements
Nonconforming Facilities

*This Application will expire if not completed and returned to Central by June 15 2006

Applicant: Jeffrey Lake Development, Inc. — Dail Vetter, Pres. Phone: 308-784-2554 | 784-2000

~ Address: 42361 Road 761, Cozad, NE 69130

Lake Name: Jeffrey L ake Lake Phone: N/A

Lake Address (if different from above): N/A

Provide A General Description Of Proposed Construction Or Usex: 2/ 4 & CL"G.UC;CJE ’E
RIP—RAP RBAgcS 7o TR SAOFED =SEA 1D ALL )

SO TIROT  SHORE L AND ERoS Lok T Mo RLSK
'/}:rﬁéw—s‘ ; ( SEE /O POSED BASCLA DL A B L]

-You must complete, sign and return this Permit Application Form along with the following “X”
items to Central before a decision will be made. Central reserves the right to require
additional permits, approvals, information, etc. as deemed necéssary by Central.

Application Fee of § (Tenant/Subtenant — SWAF $50.00, Dredge/Excavate/Fill $50.00,
Modification or Removal of Vegetaﬁon $50.00, ECS and Dwellings/Additions/Other -

Improvements N/A)
Lake area association permit signed by authorized members and adjoining neighbors, or a
written statement from association that no permit and/or signatures are needed (Central, for

Appraved Programmatic Generai Permit (issued by Central — may be requirerd)
Appraved U.S. Army Corps. of Engineers. 404: Permit issued by Camps: — may. be required)
) _
e Tract Na:. JF




/ )

Building Plan drawings (length, width, height and front and side elevation views)

Plot Plan drawing (distance to lot lines, septic system, lake, road, etc — example attached)

Plot Plan of the dock, dock anchoring device and/or shore station (distance to extended side lot
8 lines, length, width and height of each structure — example attached) ,

X_Material Specification List (list all construction materials proposed for all structuresffacilities)

Signature of neighbor consenting to “shift” the extended side Iot line (attached)

Signature of neighbors for a Single Use SWAF (vs) Common Use SWAF (attached)

Site Evaluation information per NDEQ Title 124, Chapter 4 (completed by NDEQ certified

Professional — Chapter 4 attached) ,

Septic System Setback Form (completed by NDEQ certified professional - attached)

Soil Percolation Form B (completed by NDEQ certified professional — attached)

Consultation with U.S. Fish & Wildlife Service (by Central)

Consultation with Nebraska Game and Parks Commission (by Central)

Consultation with Nebraska State Historic Preservation Officer (by Central)
: _Consultation with Federal Energy Regulatory Commission (by Central)

Notice regarding the Migratory Bird Treaty Act (attached)

Vegetative Cover Modification or Removal Plan (permit & photo attached)

Legal survey of your leased or deeded lot/parcel

Proof of construction date (approved County building permit, construction contract, etc.)

rochure, Photo, or other information and materials to assist permit application, if available
Letter from a licensed electrician stating compliance with local, state and NEC, if there will be
electricity to an electrical boat lift, lights, etc., on the dock.
Central will provide and install four two-inch minimum diameter or width white reflectors at
each of the two end comers of the SWAF farthest from the shoreline, and a reflector shall be
placed along each side of the SWAF within one foot of each end comer.
X_Other_Show on the enclosed aerial photo were the proposed project(s) are to be located. Also
/" provide the length, width and height for each proposed project area and front and side elevation
views for each proposed project area. These may be provided on a separate sheet of paper.

Date: 5;/ // , 2006

Application is hereby made for approval of the activities described herein. | certify that | am familiar
with the information contained in this application, and that to the best of my knowledge and belief
such information is true, complete and accurate. | agree to submit to Central, for written approval,
any and all changes from the original application. | agree that, if this application is approved by
Central, | will comply with the terms and conditions of the permit issued by Central and any additional
conditions or restrictions that be imposed by Central at the time of approval. Applicant consents
to Central installing four reflectors on the SWAF.

= o
-/ 4 | SN A DT
Applicant o  Title
(Permitting Procedures — Permit Application — March 7, 2008) W/;W LHEE.. @é/a:o PrrrER) T/ TC
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CENTRAL

Nebraska Fublic Power
and Irrigation District

June 7, 2006

Jeffrey Lake Development, Inc.
¢/o Dail Vetter, President
42361 Road 761

Cozad, NE 69130

Re: Application for Permit to Construct Structure on District Property

Dear Dail:

Enclosed are two originals of a Permit to Construct Structure on District Property that was requested for

placement of concrete bags along shoreline at Jeffrey Lake,
signatures acknowledged by a general notary public on page
addressed envelope included.

4 of the permit

Also enclosed is a Programmatic General
along with the Permits to Construct.

A copy of the fully executed and
allow work to begin.

If you have any questions, please don't hesitate to contact me.
Sincerely,

WAl

Frank Vetter
Real Estate Administrator

db
Enclosures

Home Office » 415 Lincoln St. s P.O. Box 740 » Holdrege, NE 68949-0740 « (308

Please sign both originals and have your

and return in the self-

Permit for you to complete, sign where indicated and return

approved permits will be returned to you for your records and will

) 995-8601 » Fax (308) 995-6935

Central District Board of Directors

Gosper County Phelps County KKeameay County

Doyle D. Lavene Rogar 0. Olson Rabert A. Garrett
Geoffrey K. Bogle Gary W, Dahigren I, Scott Qlson
Willlam Knoerzer Gordon M. Spneson Dudiay MNalson
Keith County Lincaln County Dawsan County
John J. DaTuerk Robert L. Patersan David L, Flowe

Adams County,
Wendeli E. Johnson
0.J. McDougal, Jr.
Roberi L Johnson

Goneral Manager
Don Kraus



U.S. ARMY CORPS OF ENGINEERS PROGRAMMATIC GENERAL PERMIT
NO. 99-04 ISSUED BY THE CENTRAL NEBRASKA PUBLIC POWER AND
IRRIGATION DISTRICT ON BEHALF OF THE U.S. ARMY CORPS OF ENGINEERS

Jefiray Lake Development, inc. — Dail Vetter, President

Applicant Name:

Street Address: 42361 Road 761

City, State, Zip: Cozad, NE 63130

Phone Number(s): 308-784-2554 / 308-784-2000

Lease/Deed in the Name Of. same 8s above

Address Of Subject Property: _Weslt side of Jeffrey Lake across from Addition No. 3. Section 8, T11N, R27W

(If Different From Above)
of the 6" P.M., Lincoln County, Nebraska.

Name of Person/Contractor
To Complete Work: same as above

Street Address:

City, State, Zip:

Phone Number(s):

***Detalled Descriptlon Of Work To Be Performed:_Place approximately 1,200 680# conorete baus along 300 to 350
of shoreline as submitted with the Permit Application, drawings. etc. The slope of the congrete bag seawall can not

exceed 1i:1.
***Provide cross-section and top view drawings on the back of this form as required.

To Be Provided By CNPPID;
Water body: _Jeffrey Lake
Northing: 400871.76  Easting: 1526625.47 __ Latitude: 40 °_56 ' 00.14 " Longitude: 100 ° 24 ' 43.00
Legal Description (to quarter section): The Southwast Quarier of Section 9, Township 11 North, Range 27 West of
_the 8" P.M.. Lincoln County, Nebraska.

"

Based on the information provided it has been determined that the proposed activilty Is authorized by
General Pemit 88-04. As a condition of this permit, a final Inspection must be raquested upon completion
af the proposed actiyily. Your signature below, as permlttes, indicates that you accept and agree to
comply with the s and congHions of this pemit.

Date: fﬂP , 2008

7.
(Signanﬁéﬁ Leaseholder 6r Deeded Owner)

Approval By The Central Nebraska Publlc Power and Irrigation District On Behalf Of The U.S. Amy
Corps Of Engineers

Dale: vl

{Authorized Signature of CNPPID)
THIS PERMIT EXPIRES JULY 31, 2006

When the structures or work authorized by this permit are still in existence al the lime the property Is
transferred, the terms and conditions of this permit will continue to be binding on the new owner(s) of lhe
property. To validate the transfer of this permit and the liabilities associated with compliance with Its terms
and condilions, have the transferee sign and date below. Forward a copy to Gentral Nebraska Public
Power and Irrigalion District, P.O. Box 740, Holdrege, NE. 68949-0740.

Transferee Date 2

Tract No. JF




SHORELINE PROJECT DRAWINGS FOR: Jeffrey | ake Development Inc., Dail Vetter
{(Applicant)

Provide a cross. sectlon drawing of the shoreline prolect {Include helght, width, materlal types, and normal
water level),

se5 phnched deawings

L ™)

Provide 3 top view drawing of the shoreline project (Include length, material types)

Seg AHacked dimings

(Permitting Procedures — PGP PermR Application ~ March 7, 2005)




PERMIT TO CONSTRUCT STRUCTURE(S) ON THE PROPERTY
OF

THE CENTRAL NEBRASKA PUBLIC POWER
AND IRRIGATION DISTRICT

The Central Nebraska Public Pawer & Irrigation District, a public corporation and political subdivision of the State
of Nebraska, hereinafter called "Central District," whose address is 415 Lincoln St, P.O. Box 740, Holdrege, NE 68949-
0740, in consideration of the fees to be paid and the Covenants ta be kept and performed by;

Applicant: Jeffrey Lake Development, Inc. Legal: SW ¥ of Sec. 9, Township 11
c/o Dail Vetter, President North, Range 27 West
42361 Road 761 Jeffrey Reservair

Cozad, NE 69130

Telephone: (308) 784-2554 / (308) 784-2000 County: Lincoln County

hereinafter called "Licenses,” hereby grants to the Licensee the right to construct, nperate, maintain, repair, inspect, use, and
removye the following deseribed structure(s) on, above or under the following described property owned by the Central
District and the right to enter said property for said purposes:
Description of Structure(s): Licensee desires to place approximately 1,200 80 1b. concrete bags
along 300-350 feet of shoreline as shown on the attached drawings, The slope of the concrate bag
seawall cannot exceed 1:1,
Legal Description of Location of Structurefs): Centrai District property located in the Southwest
Quarter of Section 9, Township 11 North, Range 27, West of the 6th P.M., Jeffiey Reservoir, Lincaln
County, Nebraska
Ce istrict ity Descriptio catj 1cture(s): West side of Jeffrey Lake across
from Addition No. 3, Section 9,

This Permit is given upon the following terms and conditions:

1. FEES.
a) Licensee will pay in advance to Central District for this Permit an administrative fee in the sum of zero

(
dollars (§ -0- ), and the Licenses will pay all taxes and assessments that may be levied or assessed against the above

granted herein if allowed by law and that the Licensee agrees to pay such fee. However, the Central District agrees that such
annual fee will not be charged by the Central District withour prior approval of the Lincoln County District Court as long as
the injunttion issued in Lincoln County District Court Case Np, 11213 is nutstanding.

2 LIMITATION AND SUBORDINATION OF RIGHTS GRANTED.

(a) This Permit is subject and subordinate to the prior and continuing right and obligation of the Central
District to use and maintain its entire property including the right and power of the Central District to construct, maintain,
repair, renew, use, operate, change, modify or relocate any of its facilities upon, along or across any or all parts of its
propefty, all or any of which may be freely done at any time or times by the Central District without liability to the Licensee

or to any other party for compensation or damages,

(b) This Permit is also subject to easements, leases and licenses, if any, heretofore granted by Central District
affecting the premises upon which said structure(s) is to be located.

3. CONSTRUCTION, OPERATION AND MAINTENANCE.

(2) The structure(s) shall be constructed, operated, maintained, repaired, inspected, used, and removed by the
Licensee in striet conformity with the requirements of the Cantral District and all applicable requirements of any federa), state
or municipal law or regulation, including all applicable dredge and fill permits, building, zoning and safety codes. The
consfruction plans for said strueture(s) shall be submitted by Licensee to the Central District and must be approved in writing
by the Central District prior to construction of seid structure(s),

(b) Central District shall have the right, for reasons of safety or otherwise, to require that repairs be made to
sajd structure(s), and upon request from Central District, Licensee shall immediately make such repairs at Licensee's expense,

(©) All work performed on property of the Central District in connection with the construction, operation,
maintenarce, repair, inspection, use, and removal of sajd structure(s) shall be done to the satisfaction of the Central District,
4, LICENSEE TO BEAR ENTIRE EXPENSE,

The Licensee shall bear the entire expense incurred in connection with the construction, operation, maintenance,
repair, inspection, use, and removal of the structure(s), including any and al} expense which may be incurred by the Central
District in connection therewith,

(5/2006db)(Page 1 of 4) District Tract No. — JF-AD4-S9-L.02&L03



=l RELOCATION OR REMOVAL OF STRUCTURE(S).

This Permit is subject to the needs and requirements of the Central District in the operation of its project and in the
Improvement and use of jts property and facilities, and the Licensee shal) immediately, at the sale cxpense of the Licensee,
change, modify, relocate or remove all or any portion of the structire(s) as the Central District may designate, whenever, in
the furtherance of its needs and requirements, the Central Diatrict shall find such action necessary or desirable,

6. NO INTERFERENCE WITH CENTRAL DISTRICT'S OPERATION.

The structure(s) and-all parts thereof within and oiitside of the limits of the property of the Central Distriot shall be
constructed and, at all times, operated, minintained, repaired, inspested, used and removed in such manner as to cause no
interference whatsoever with the constant, continuous and uninterrupted use of the property and facilities of the Central
District, and nothing shall be done or suffered to be done by the Licensee at any time that would in any manner impair the
safety thereof.

i PROTECTION OF UNDERGROUND FACILITIES.

(a) Underground facilities such as fibar optic cable systems and gas pipelines may be buried on the Central
District's property, Before beginning any excavation on the property of the Central District, Licensee shall telephone Diggers
Hotline of Nebraska at 1-800-311-5666 (= 24-hour number) as required by the Nebraska One Call Notification System Act
(Neb. Rev, Stat. §§ 76-2301 ete.) to properly locate all underground facilities that may be buried in the area to be excavated.
Licensee shall indemnify and hold the Central District harmless from and agalnst all costs, Ifability and expense whatsosver
(including, without limitation, attorneys' fees; court costs and expenses) arising out of or caused in any way by Llcensee's
[ailure to comply with the provisions of this paragraph ar the provisions of the Nebraska One Call Notification System Act,

(b) In addition (o other indemnity provisions jn this Permit, the Licensee shall indemnify and hold the Central
District harmless fiom and against all costs, linbllity and expense whatsoever (including, without limitation, altorneys' fees,
court costs and expenses) caused by the negligence of the Licenses, ity contractor, agents and/or employees, resulting in (1)
eny damage to or destruction of any underground Facilities on Central Distriet's property, and/or (2) any claim or cause of
nction for alleged loss of profits or revenue or loss of service ar other consequential damage to an Owner of an underground
facility located on Central District's property or a customer or user of services of siich underground facility,

8. RESTORATION OF CENTRAL DISTRICT'S PROPERTY.

In the event the Central District authorizes the Licensee o take dawn any fence of the Central Distrlet or In any
manner move or disturb any of the other propeity or facilities of the Central District in connection with the construction,
operation, maintenance, repair, inspection, use, and removal of the structure(s), then In that event the Licensee shall, as soon
as possible and at Licensea's sole expense, restore such fence and other property or facilities (o the same condition as the
same were in before such fence was taken down or such other property or ficilities was moved or disturbed, and the Licensee
shall indemnify and hold harmless the Central District, its officers, agents and employees, against and from any and all
Hability, logs, damages, claims, demands, costs and expenses of whatsoever nature, Including court costs and attormneys' foes,
which may result from injury to or death of persons whomsoevar, or damage to or loss or destruction of property whatsoevar,
when such injury, death, damage, luss or destruction grows out of or arises from the taking down of any fence or the moving
or disturbance of any othe property or facilities of the Central Djsirict,

9. DAMAGE TO STRUCTURES.

It is underatond by the partics that suid structure(s) will be in danger of damage or destruction by flood or other
causes incident to the use, operation, maintenance or improvement of Central District's property and facilities, and Licensea
accepis this Permit subject to such dangers, It is therefore agreed, as one of the material considerations of this Permit,
without which the same would not be granted, that Licensee hereby assumes all risk of loss, damage, or destruction to said
structure(s) without regard to whether such loss be oceasioned by flood or other causes incident to or arlsing from the use,
operation, maintenance or improvement of Central District's property and facilities, OR TO WHETHER SUCH LOSS OR
DAMAGE BE THE RESULT OF NEGLIGENCE OR MISCONDUCT OF CENTRAL DISTRICT OR ITS OF FICERS,
AGENTS AND EMPLOYEES,

10. INDEMNITY.

(&) As used in this section, "Central District" includes the Central District and its officers, agents, and
smployees; "Loss" includes loss, damage, claims, demands, actions, causes of action, penalties, costs, and expensss of
Whatsoever nature, including courl costs and attorneys’ fees, which may result from: (1) injury to or death of persons
whomsoever (including the Central District's officers, agents and employees, the Licensee's officers, agenis and employees,
as well as any other person); and/or (if) damage to or loss or destruction of property whatsoever (including Licenses's
property, damage to the property or facilities of the Centeal District, or property or facilities in its care or custody),

(b) As a major inducement and n consideration of the license and permission herein granted, the Licensee
agrees to indemnify and hold harmless the Central District from any loss which is due to or arises from: (i) The prosecution
of any work contemplated by this Permit, including the construction, maintsnance, repair, inspection, modification, relocation
or removal of the structure(s) or any part thereof; or (il) the presence, operation, or use of the structure(s) or contents, if any,
escaping therefrom,

11. REMOYAL OF STRUCTURE(S) UPON TERMINATI ON OF PERMIT.

Prior fo the termination of this Permit howsoever, the Licensee shall, at Llcensee’s sole expense, remove the
structure(s) from the Central District's property and shall restore, 1o the satisfaction of the Central District, such propeity to as
good condition as It was in at the time of construction of the structurefs). Ifthe Licensee fails to do the foregoing, the Central

(572006db)(Page 2 of 4) District Tract No. — JF-AD4-S9-L02&L03



District may do such work of removal and restoration at the cost and expense of the Licensee, In the event of the removal by
the Central District of the structire(s) of the Licenses and of the restoration of the property as herein provided, the Central
District shall in no manner be liabls to the Licenses for any damage sustained by the Licensee for or on account thereof, and
such removal and restoration shall in no manner prejudice or impair any right of action for damages, or otherwise, that the

Central District may have against the Licensee.
12, WAIVER OF BREACH.

The waiver by the Central District of the breach of any condition, covenant or agreement hersin contained to be
kept, observed and performed by the Licensee shall in no way inpair the right of the Central District to avail itself of any
remedy for any subsequent breach thereaf,

13. TERMINATION.
(a) If the Licensee does not use the right herein granted or the structure(s) for one (1) year, or if the Licensee
ult in the performance of any covenant or agreement herein contained for a period of thirty (30) days afier
written notice from the Central District ta the Licensee specifying such default, the Central District may, at its option,
forthwith immediately terminate this Permit by written notice.

(b) In addition to the provisions of subparagraph (a) above, this Permit shall also terminate upon ninety (90)
days advance written notice by either party to the other party,

(©) All notices required under this Permit shall be deemed good if properly deposited with the United Stateg
Postal Service addressed to the party being notified at such party's post office address above stated.

14. PERMIT NOT TO BE ASSIGNED.

The Licensee shall nat assign this Permit, in whole or in part, or any rights herein granted and it is ngreed that any
transfer or assignment or altempted transfer or assignment of this Permit or any of the rights herein granted, whether
voluntary, by operation of law, or otherwise shall be absolutely void and, at the option of the Central District, shall terminate
this Permit,

15, SPECIAL PROVISION: FEDERAL ENERGY REGULATORY COMMISSION AUTHORITY.

In additlon to the sbove, this Permit is subject to each and all of the terms, provisions, conditions, limitations and
covenants set forth herein because of its location within the FERC Project boundary,

(a) The fo‘IIowing terms as used in this Permit shall have the meanings as defined in this Paragraph.
[¢))] “FERC” shall mean the Federal Energy Regulatory Comniission or its successor,
2) “Project” shall mean Project No. 1417 as licensed by the FERC.
(b) The use of the property of the Central District, including its use for access to the Central District's lakes or

reservoirs, shall be at the sole risk of the Licensee without any liability on the part of Central District.

(c) Licensee shall not unduly restrict public access to Project water, Licensee shall take all reasonable
precautions to ensure that construction, operation, mai ntenance, repair, inspection, use, and removal of structure(s) on the
property of the Central District will occur in a manner that will protect the scenic, recreational, and environmental values of
the Project. The use of the property of the Central District, as permitted herein, shall not endanger health, create a nuisance,
or othenwise be incompatible with the overall recreational use of the Project, including particularly the Cultural Resources
Management Plan and the Land and Shoreline Menagement Plan, as required by the FERC. Central District retains the right
lo enforce these provisions by any reasonable means fncluding, without limitation, the right to perform inspections,
implementation of a permitting system, direction to cease inappropriate land use o to remave inappropriate structure(s), and
termination of this Permit,

(d) In granting this Permit, the Central District is under no obligation to maintain any dam or other water
control facility, or to maintain water levels ot the uforementioned lakes or reservoirs at any particular level or elevation,
Cenirul District shall have no liability for loss, cost or damage, actions at law or in equity, brought, acquieseed in, or acted
upos by or on the part of Licensee as sgainst Cenrral District.

(e) In granting this Permit, the Central District retaing the right to use and to flow waters of the Central .
Distriet's lakes or reservairs by means of dams or otherwise, and to maintain the said water or walers therein, at any height
which it may desire at any time and for any purpose whatsoever and to overflow and flood the property of the Central District
directly or indirectly by backflow, seepage, erosion, inundation or otherwise, The foregoing Is to be without any let or
hindrance and without liability for loss, cost or damage, actions at law or in equity, brought, acquiesced in, or acted npon by
or on the part of Licensee as against Central District,

(f) In granting this Permit, the Central Distriel retains the right to enter npon its property for all purposes
fecessary. or appropriate for the construction, maintenance and operations of the Project, including without limitation
purposes related to the control of water levels in the aforementioned lakes or reservoirs,

(8) Notwithstanding any provision contained in this Permit, Central District retains the right to perform any
and all acts required by an arder of the FERC without the prior appraval of Licensee and without liability to the Licensee or
to any other party for compensation or damages.

(5/2006db)(Page 3 of 4) District Tract No, — JF-AD4-89-L02&1.03



16, SPECIAL PROVISION: FINAL INSPECTION

This Permit is subject to & final nspeetion by n Central District representative and approval by the Central District of
the completed project in writing. Licensee must notify the Central District at the completion of the work for the final
inspection. If Licensse fails to comply with this provision, this Permit may be subject to suspension, modifcation or

revocation.
IN WITNESS WHEREQF, the parties have du ly executed this Permit the day and year shown below.

THE CENTRAL NEBRASKA PUBLIC POWER AND IRRIGATION
DISTRICT, A Political Subdivision of the State of Nebraska

By

General Manager

JEFFREY LAKE DEVEL NT, INC.

=

By

Dail Vyﬂar, Presidont

AL LR LELT TT TR r e sy

STATE OF Nehraska ) --- NOTARY ---
)
COUNTY OF Dayson )ss. -
The foregoing instrument was acknowledged before me this day of N HE , 2094, by

DAIL VETTER, President, on behalf of Jeffrey Lake Development, Inc.

e
!
General Nn%ﬁﬁ?ﬁ?"‘Dﬁ

‘**m*t**tmi*t#****#*#*#*t

STATE OF NEBRASKA ) --- NOTARY ---
) ss.
COUNTY OF PHELPS )
The foregoing instrument was acknowledged befors me this day of ,20__, by Don Kraus,

General Manager of The Central Nebraska Public Pawer and Irrigation District, a public corporation and political subdivision
of the State of Nebraska, on behalf of the District and by authority of its Board of Directors,

(Notary Seal) General Notary Public

A AR R OO HOR R
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THE CENTRAL NEBRASKA PUBLIC POWER AND IRRIGATION DISTRICT
PERMIT APPLICATION

Special Water Access Facility (dock, watercraft lift, path, steps, etc.)
Erosion Control Structure (vegetation, riprap, rock, seawall, etc.)
Dredging, Excavating and Filling Activities
Vegetative Cover Modification or Removal Activities
___Dwelling, addition to a dwelling, shed, garage or other improvements

Nonconforming Facilities

Application for a:

X

, 2006

*This Application will expire if not completed and returned to Central by___June 15
Phone:_308-784-2554 | 784-2000

Applicant:_Jeffrey Lake Development, Inc, —~ Dail Vetter, Pres.

Address: 42361 Road 761, Cozad, NE 69130

Lake Phone: N/A

Lake Name: Jeffrey Lake

Lake Address (if different from above): N/A

Provide A General Description Of Proposed Gonstruction: Or Use:  ~AXAC & Ol 7

RIP—RA&P RBAGS 70 FoE#I SLOFPED SEA WALL o

CoO TREL  SHIRME ZAND  ELDSEONR  Tw Niakd /L si

RERS ( SEEL  TPoPOSED PASCLAY o UL A B 207 ‘\

- ¥au must complete, sign and return this Permit Application Form along with the following “X”
ftems to Central before a decision will be made. Central reserves the right to require
additional permits, approvals, information, etc. as deemed necegsary by Central.

Application Fee of § (Tenant/Subtenant — SWAF $50.00, Dredge/Excavate/Fill $50.00,
Modification or Removal of Vegetation $50.00, ECS and Dwellings/Additions/Other
Improvements $0.00; Adjacent Landowner — SWAF $200.00, Dredge/Excavate/Fill $200.00,
Modification or Removal of Vegetation $200.00, ECS $0.00, Dwellings/Additions/Other
Improvements N/A)

Lake area association permit signed by authorized members. and adjoining neighbors, or a
written statement from association that no permit and/or signatures are needed (Central, for
good cause shown, may issue a permit without the lake: association requirements being met)
Homeowners association permit signed: by authorized members or a written statement from
homeowners association that no permit is needed.

Approved County: building; permit, orwritten statement: from County: that no permit is: needed
Approved: Programmatic: General Permit (issued by, Central —may. be required)

Approved: U.S. Army Corps: of Engineers:.404: Permit (issued: by Corps:—may: be: required)

TractNo. JF




Building Plan drawings (length, width, height and front and side elevation views)
Plat Plan drawing (distance to lot lines, septic system, lake, road, etc — example attached)
—_Plot Plan of the dock, dock anchoring device and/or shore station (distance to extended side lot
lines, length, width and height of each structure — example attached)
X_Material Specification List (list all construction materials proposed for all structures/facilities)
Signature of nelghbor consenting to "shift” the extended side lot line (attached)
—_Signature of neighbors for a Single Use SWAF (vs) Common Use SWAF (attached)
Site Evaluation information per NDEQ Title 124, Chapter 4 (completed by NDEQ certified
Professional — Chapter 4 attached)
Septic System Setback Form (completed by NDEQ certified professional - attached)
Soil Percolation Form B (completed by NDEQ certified professional — attached)
Consultation with U.S. Fish & Wildlife Service (by Central)
Consultation with Nebraska Game and Parks Commission (by Central)
Consultation with Nebraska State Historic Preservation Officer (by Central)
Consultation with Federal Energy Regulatory Commission (by Central)
Notice regarding the Migratory Bird Treaty Act (attached)
Vegetative Cover Modification or Removal Plan (permit & photo attached)
Legal survey of your leased or deeded lot/parcel
Proof of construction date (approved County building permit, construction contract, etc.)
—_Brochure, Photo, or other information and materials to assist permit application, if available
Letter from a licensed electrician stating compliance with local, state and NEC, if there will be
electricity to an electrical boat lift, lights, ete., on the dock.
Central will provide and install four two-inch minimum diameter or width white reflectors at
each of the two end corners of the SWAF farthest from the shoreline, and a reflector shall be
placed along each side of the SWAF within one foot of each end corner.
X_Other_Show on the enclosed aerial photo were the proposed project(s) are to be located. Also
rovide the length, width and height for each pro osed project area and front and side elevation

views for each proposed project area. These may be provided on a separate sheet of paper,

Date: 5{/ // , 2006

Application is hereby made for approval of the activities described herein. | certify that | arm familiar
with the information contained in this application, and that to the besﬁqf my knowledge and belief
such information is true, complete and accurate. |agree to submit & Central, for written approval,
any and all changes from the original application, | agree that, if this application Is approved by
Central, | will comply with the terms and conditions of the permit issued by Central and any additional
conditions or restrictions that may be imposed by Central at the-time of approval. Applicant consents
to Central installing four reflectors on the SWAF,

/ _j// A _ Lol Al AT

Applicant T Title

(Permitting Procedures — Permit Application — March 7, 2005) N_\v’_g’;:fdfil .C/%"Ayz", @51/56'0 P/’W'ﬁ-’dv; LHC .
’
74



IVRTEL TR TZ2s AL s on)
TUACT DG A PRErL )60 BASS

A TP Presss Fo #  freer Fic
(J/ Een) CLORRENA, P IS X

PP BAE =D EE

s g YRR A - ’ : / o -
Bpe ewlprEns  prrens g0 sher
i tr ] A, A GEE

WIorA 2 ez ¢ 35

WIDFA e e o




~ ELELE w\ LA L TOE o Fnenr, ZA)C -,

T reFo=e T Zmccrdd g SeA g e - ¢,
o . A LL CAZ A = LAy
AFPPLzy, So 4
= : PTBER_. Frac
Fresr chyer (707 frew) Conekrre rmrik
_-1.1 q . 7 _ BAres | on) | sepe. | 7
% Zass | | _ !
e o T FaAa iy .
SecowDsiayer. (o Jrko) Xk‘tam\ .
e e _prBAR_
_ r B \N g
¢ ¥ = © o g o o [e) O Pa i

1 T

et

»..@k(\U ¢\Fu\n_ ~ @\?Q = 'd ;
STACCELED Ar P Je B
SLePEL TOWRARDS ,\ FAVK rog.
ElLosron) BAREMA

R s T \ mmom,ﬁ.\,\ Skt

LAKE §10k

\Il;ll\!\'l\

ke BEY g mar

BRAE on sTUE

e




SRreTARe PO Lo m

CENTRAL o ~eecss

Nebraska Public Power
and Irrigation District

Frank C. Vetter
Real Estate Administrator
P.O. Box 740

' Holdrege, NE 68948-0740

—

E-mail address: fvelter@cnppid.com
Phone Number: 308.995.8601

Cell Number: 308.991.5602

Fax Number: 308.995.5705

June 14, 2006

Jeffrey Lake Development, Inc.
¢/o Dall Vetter, President
42361 Road 761

Cozad, NE 69130

Re: Programmatic General Permit (PGP) & Permit to Construct — Jeffrey Lake
Legal Description: SW Y of Sec. 9, Township 11 North, Range 27

Dear Dail:

The Cenlral Nebraska Public Power and Irrigation District (Central) has reviewed and issued a Pragrammatic
General Permit on behalf of the U.S, Army Corps of Engineers {Corps) to place appraximately 1200 80 Ib. concrete
bags along 300-350 feet of shoreling in areas as shown on the attachments at Jefirey Lake. This permit was
approved by Central on behalf of the Corps on Juns 13, 2008.

Additlenally, enclosed is a copy of a fully executed Permit to Construct allowing the placement of the concrete bags
along shoraline. This permit was approved by Central on June 13, 2006.

Finally, enclosed is a Permit Notice for placement by you at the construction site. As outlined on the natice, you
must permanently post this Permit Notica on the ahove referenced leased (ot ntil construction is completed to the
safisfaction of Central. Please refer lo the Permit Notice for placement and notification requiraments.

Please contact me at 308-995-8601 should you have any questions or concerns regarding this matter. Thank you
for your assistance In completing this permit,

Sincerely,

%Nlﬁ ¢ Joist—

Frank C. Vetter
Real Estate Administrator

FCV:db
Enclosures
[ole K Aden
J Hunt )
ROW File: JF-AD4-59-L02&] 03

Home Office: =415 Lincoln St. *P.0O. Box 740 » Holdrege, NE 68949-0740 *(308) 995-8601 « Fax. (308) 995-6935

Central District Board-of Directors;

Gosper Caunty, Fhelps County: Keamey County Adams.County:
Ooyle D, Lavens Aoger 2, Qlson Aobed A, Garrsit: Wendel! E, Johnson
Geofiray K. Bogla: Gary W. Danigren K. Soon Clgon Q.J. MeDougal, Jr.
William Knosrzer Gordon N, Soneson Dunley Nulson Robert L. Johnson
Kaith County: Lincolr County & Dawsan Calnty. General Manager

John J. DeTuerk Raben L. Pajersan David L. Aowe Don Kraus



(A PUBLIC POWER AND IRRIGATION DISTRICT

Type of Pemit(s): —Special Water Access Facility
_X_Evosion Control Stnuctures
— Dredging, Excavating and Filling Activities
—Vegetative Cover Modification-or ‘Remowval Activities
—Pwelling, additionto.a dwelling or other improvements
—Noenconforming Facilities

Permit issued: Jume 13 2006 Permit Expires: Juily 31 , 2008

Lam—

Approved by: )1)// ﬁ Mg)ﬁ’ Date: June 13 , 2006

1Raai-?E-sta%e-m)epa!ﬂmsﬁ:t.

Applicant ‘mustperma n_entlya_'post-.lthis.oiRERx'M-lil' NOTICE at fhe:address stated above until
construction is -comp'la'.ted-to’.the-:saﬂsifa.eﬁfo'n.d.f"centra'l. Applicarit shall notify:Central when
construction is completed for a final inspection,

Vielations or other concerns regarding fthis permitshould-be directed to Central's Holdrege
office at B88-580-5299 or Gothenburg office at 308-537-3582.

(Rermitting Procadures - Permit Notles — March 7, 2005) Tract No. JF-AD4-59-1 02 & 03
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DEFARTMENT DF THE ARMY
CORPS OF IENGINEERS, DMAHA DISTRICT
NEBRASKA 'REGULATORY OFFICE-KEARNEY
1420 ‘CENTRAL AVENUE STREET, SUITK 4
VKEARNEY, NEBRASKA 608047-6858

¥ REPLY TO

’*' ATTENTION.OF: Allgust 1‘7' 2001

N

Mr. Kevin Boyd

Central Nebraska Public Power
and Irrigation District

P.0. Box 188

Gothénburg, Nebraska 69138-0188

i
Dear Mr. Boyd:

The U.S. Atmy Corps of Engineers haé issued a programmatic general permit (PGP),
effective July 29, 2001, that is founded upon an existing permitting program of Central,
Nebraska Public Power and Irrigation District (CNPPID). The program includes the following
lakes: Lake McConaughy, Jeffrey Reservoir, Central Midway Lake, East Midway Lake, Plum
Creek Reservoir, and Johnson Lake. This letter verifies that this individual activity, which has
been authorized by CNPPID, meets the terms and conditions of this PGP and complies with

Section 404 of the Clean Water-Act.
Sincerely,
Michael Rabbe
Nebraska State Program Manager

i




Date: Jdune 13 , 2006

————

Amlumtmmﬁemammiymaﬁsw’Pm ‘NOTICE atthe address stated above unti|
construction is completed to the satistaction of Ceritra] Applicarit shall notify Central when
censtruction i_s completed for afinalinspection.

Vioiations or other concerns

regarding Hhiis permit should be i
office at 888-580.5299 or Go

thenburg office at 308-537.3582

(Permitting: Procedures — Permit Notice — March 7, 2005)

rected to Central's Holdrege

Tract No. JF-AD4-S9.L02 & 03
JF-AD4-59-L.02 & 03
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DEPARTMENT OF THE ATRMY
CORPS OF ENGINERRS, OMAHA DISTRICT
NEERASHKA REGULATORY OFF ICE-KEARNEY
1430 CENTRAL AVENUE STREET, SUITE 4
MCEARNEY, NEBRASKA E88107-6856

g 5 sEPLYTO

ATTENTION OF; ' _ An.gust _17’ 2001

Mr. Kevin Boyd
Central Nebraska Public Power
and Irrigation District
P.O. Box 188 .
Gothénburg, Nebraska 69138-0188

Dear Mr. Boyd:

The U.S. Army Corps.of Engineers has issued a programmatic general permit (PGP),
effective July 29, 2001, that is founded upon an existing permitting: program of Central, -
Nebraska Public Power and Irrigation District (CNPPID). The program includes the following
lakes: Lake McConaughy, Jeffrey Reservoir, Central Midway Lake, East Midway Lake, Plum
Creek Reservoir, and Johnson Lake. This letter verifies that this individual activity, which has
been authorized by CNPPID, meets the terms and conditions of this PGP and complies with

Section 404 of the Clean Water -Act.

Sincerely,

Michael Rabbe
Nebraska State Program Manager
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CENTRAL -~ ~ccrec —

Nebraska Public Power
and Irrigation District

M
(LY ¢
Frank C. Vetter -

| Real Estate Administrator
P.O. Box 740
‘Holdrege. NE 68945-0740
E-mail address: fvetter@cnppid.com
Phone Number: 308.995.8601

Cell Number: 308.991.5602
Fax Number: 308.995.5705

June 14, 2006

Jeffrey Lake Development, Inc.
c/o Dail Vetter, President
42361 Road 761

Cozad, NE 69130

Re; Programmatic General Permit (PGP) & Permit to Construct — Jeffrey Lake
Legal Descriptipn: SW % of Sec. 9, Township 11 North, Range 27

Dear Dail:

The Central Nebraska Public Power and Irrigation District (Central) has reviewed and issued a Programmatic
General Permit on behalf of the U.S. Army Corps of Engineers (Corps) to place approximately 1200 80 Ib. concrete

bags along 300-350 feet of shoreline in areas as shown on the attachments at Jeffrey Lake. This permit was
approved by Central on behalf of the Corps on June 13, 2006.

Additionally, enclosed is a copy of a fully executed Permit to Construct allowing the placement of the concrete bags
along shoreline, This permit was approved by Central on June 13, 20086.

S

Finally, enclosed is a Permit Notice for placement by you at the construction site. As outlined on the notice, you
must permanently post this Permit Notice on the above referenced leased lot until construction is completed to the
satisfaction of Central. Please refer to the Permit Notice for placement and notification requirements.

Please contact me at 308-995-8601 .should you have any questions or concemns regarding this matter. Thank you
for your assistance in completing this permit.

Sincerely, :

Freank (L UAket—

Frank C. Vetter
Real Estate Administrator

FCV:db
Enclosures
cc: K Aden

J Hunt

ROW File: JF-AD4-S9-1 0241 03

*Holdrege, NE 68949-0740 *(308) 995-8601 *Fax (308) 995-6935

Home Qffice: »415 Lincoln St. «P.0. Box 740

/! Central District Board: of Directors: ]
-C , PheipsCounty’ Keamey-County: AdamsConmty:
cmomne Roger D. Olson Robert A, Garrett Wendell E. Johnson
Geoffrey K. Bogle- Gary W. Dahlgren K. Scott Olson Q.. McDougal, Jr.
Willlam Knoerzer Gordon N. Soneson Dudley Nelson Robert ,‘I.‘_ Johnson
-County: Lincoln Co & DawsonCounty: General Manager
iy ! David L. Rowe Don Kraus

John J. DeTuerk Robert L. Petersan
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August 6, 2008

Central Nebraska Public Power and Irrigation District
, Frank C, Vetter, Real Estate Administrator
415 Lincoln Street _ : o N
P.O. B ox 740 | @@ =) U/7
Holdrege, Ne 68949-0740

Re: Jeffrey Lake Development, Inc. — Shoreline Bagging Project

Dear Frank,

This letter is to reiterate our conversation on August 5, 2008 regarding JLDI ongoing bagging project to
stabilize bank erosion and enhance vegetative growth. Jeffrey Lake Association over many years has
maintained an ongoing program for bank stabilization and over that period of time has putin over -
22,000 bags. In an effort to maintain the existing seawall structures and/or stabilize new areas, |
requested a “PERMIT APPLICATION” for (vegetation, riprap, rock, seawall, etc.). This application would
be similar to the “Programmatic General Permit”, issued to Jeffrey Lake on June 14, 2006. (reference
attachment). Your reply to me was and | quote “No permits will be issued to Jeffrey Lake until the
‘lawsuit is resolved”.  Frank, | might add the area proposed for maintenance, repair, etc . is outside of
the Jeffrey Lake Development, Inc. boundary and is on west side of Jeffrey Lake opposite of the cabin

area.

Therefore, please consider this correspondence as a formal request for a “PERMIT APPLICATION” .
Jeffrey Lake Association would like to do maintenance, repair and patch on existing seawall areas on the
west side of the lake where bags have caved over due to winter icing conditions and to top off areas
where re-bar may be exposed. Our tentative date for the maintenance project is September 13, 2008.

Please provide us a written response to our request. Your consideration of this request will be
appreciated.

Sincerel

| Vetter, Board Member
Jeffrey Lake Development, Inc.

Enclosures: (7)

cc. Steve Windrum



May 15, 2009

Central Nebraska Public Power and Irrigation District
Frank C.Vetter, Real Estate AdmInistrator -

415 Lincoln Street

P.O. Box 740

Holdrege, Ne 68949-0740

Dear Frank,

This letter is to reiterate our conversation this morning regarding the ongoing bank stabilization and
repair of existing sea walls on the west side of Jeffrey Lake. During our discussion, | was informed that
applications for the “Programmatic General Permit” on west side of the lake would not be considered
or allowed by CNPPID. You stated that an application would not be sent for the purpose requested.

As a matter of formality, 1 am re uesting a “Permit Application” to submit to Central for the purpose of
Y q p

maintenance, repalr, patch and top off areas where re-bar is exposed on existing seawall structures.

Our proposed date to have manpower available for this intended project is July 11, 2009.

Would you please provide me with an application by May 22, 2009 as time Is of essence and would like
to have the approval in place with ample time to order material for the project.

Your consideration of this request will be appreciated.

all Vetter, ar%ﬁer'

effrey Lake Development, Inc.

Cc: Steve Windrulm
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STEVE WINDRUM, P.C.
ATTORNRY AT LAW
.. Box 387 %15 91h Sireet
Gothenburg, Nebraska 60138-0387 Office Hours
(308) B37-2321 , 8:30-18:00, 1:00-5:00
Mon.-Tues.-Thurs.-Fri,
8:30-12;:00 Wed.

Fax (308) B37-4487
B-mall stevc@windrum.net

Steve Windrum
=4
Janmary 14, 2010 & ~
=28 g
FEDERAL EXPRESS -1., :;' : - ;1_‘1
i £ .l g 9 § :: r~
The Secretary, Federal Energy Regulatory Commission f_-:; » B 8831 _
888 First Street NE £ - a3
!.9"{ b - -
g = 3

Washington, DC 20426
RE: Motion to Intervene and for Recommendations for Terms and Conditions
Intervener: Jeffrey Lake Development, Incorporated
Applicant: Central Nebraska Public Power & Errigation District
Project No.: 1417-246
Application type: Land and Shoreline Management Plan
Notice of December 17, 2009
Pursuant to notice above referenced, I enclose herein an original and 8 copies of Motion to
Intervene and for Recommendations for Terms and Conditions of the Land and Shoreline
Management Plan of the Applicant above referenced. I also enclose an extra copy of this letter
together with a return envelope to me. I would appreciate the Commission’s stamp being placed
on the extra copy indicating meipt of all these items, and return to me in the enclosed envelope.

Steve Windrum
SW/h
encs.
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ORIGINAL

S,
ope ':/( &
BEFORE THE UNITED STATES OF AMERICA C-'ff.-; ieF O
FEDERAL ENERGY REGULATORY COMMISSION ém . :;-.-:,;, A
ry i U
CENTRAL NEBRASKA PUBLIC POWER & ) R . 'S 4 n
IRRIGATION DISTRICT, ) MOTION TO INTERVENE™“/7: il .~ *" 45
) S,
Project #1417-246 ) RECOMMENDATIONS FOR Sery
) TERMS AND CONDITIONS “/
)
) LAND AND SHORELINE
) MANAGEMENT PLAN

Pursuant to “Notice of Application for Amendment of License and soliciting comments,
motions to inte:'?ene, and protests,” filed hereon on December 17, 2009, the undersigned
(Movant) herewith moves the Commission to intervene, and submits its “Recommendations for
Terms and Conditions,” pursuant to such notice, and as set forth hereafter. The recommendation
for terms and conditions to such Land and Shoreline Management Plan (LSMP) are specific, and
will reference paragraphs, sections, and other parts and portions of said proposed Land and
Shoreline Management Plan, both with respect to objecting to specific terms or conditions
thereof, the inclusion of necessary terms thereof, the deletion of terms thereof, and otherwise.
Reference hereafter will be made to parts and portions of the applicant’s shoreline management
plan as proposed and amended, and other extrinsic evidence or documents.

Pursuant to 18 CFR 385.214, the Movant further states and alleges that the Movant has a
right to participate in this matter as expressly conferred by the notice above referenced, that the
Movant represents an interest which may be directly affected by the outcome of the proceeding,
in that the Movant is a nonprofit corporation, generally referred to as an association, of sublease
holders of various subleases principally on the east side of Jeffrey Lake, in Lincoln County,
Nebraska, some of which properties and leases are contained within Project lands. In addition,
the Movant alleges with respect to certain parts and portions of its recommendations hereafier,
for example, paragraph 2, on “Shoreline integrity,” and paragraph 3, on “Wetlands,” that
Movant’s participation is in the public interest.

1. Grandfathering. The captioned subject is first set forth in paragraph 1.7 at page 1-8.
Among other things, the footnote to the first sentence, provides “Leases in place at the time of
the LSMP implementation contain provisions meking those leases subject to this plan and to
federal, state, and local regulations.” In the first instance, the lease of the undersigned, entered
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into in May, 1980, and unmodified since then, contains no such provisions. The paragraph goes
on to provide “Central may grandfather structures and facilities constructed before that date (the
original LSMP in 2003) if the facility/use owner subsequently obtained a permit from Central
under the LSMP and if those facilities and uses are otherwise legal.” The section, and
particular, the sentence quoted, effectively eliminate and render void the concept, rights, etc.,
known as “grandfathering.” More detail on this when this subject is revisited at §4.5. The
Movant proposes the following rewording of this section:

A number of structures and facilities or uses existed within the Project boundary at the
time of implementation of the original LSMP in 2003. Some of those include preexisting
uses, structures, and facilities that would not otherwise be permissible under the current
LSMP or permitting process. Such structures, facilities, and uses are “grandfathered”
(meaning allowed to remain in place) as long as such facilities and uses are otherwise

legal.
The Commission itself has acknow!edge;d grandfathering as provided in the previous Land and
Shoreline Management Plan, in a filing at 125 FERC 961,192, captioned “Order Denying
Rehearing,” issued November 20, 2008, and reference is made to paragraphs 5 and 6 of such
Onder, copies of which pages are attached hereto, which provide, in part, “The shoreline pian
approved by the Commission included provisions to “grandfather” existing contracts (footuote
20, providing “Shoreline plan at 47-48). That being the case, we indeed are obligated to act
consistently with the jurisdictional aspects of the those contracts unlcss and until, following
public notice and the opportunity for comment, we were to determine that the licensee’s
compliance with those contracts was no longer consistent with the public interest.”

2. Shoreline integrity. This subject is set forth at paragraph 2.2.5, beginning at page 2-
5, of the proposed Plan, ‘In the third paragraph of this section, general conditions and
requirements in respect to shoreline integrity are discussed. It is provided, in part, that Central
prefers natural or biotechnical methods, but “...broader erosion control measure applications,
including riprap, may be allowed in certain locations. There is further provided in that paragraph
that shoreline integrity protections are provided through “...(1) application of the FERC rules
regarding construction of bulkheads and retaining walls contained in License Article 422...”
The undersigned is cognizant of the general policy and procedure in respect to the use, in
essence, as a “last resort,” of vertical retaining walls. However, a specific application and
installation of vertical retaining walls at Jeffrey lake, on the west side thereof, has resulted in
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very positive benefits, consistent with all of the provisions of the FERC license requirements on
the applicant, for scenic, recreational, and other values, on balance. See affidavit of Randy
Cromer, hereto attached, marked Exhibit “A”, for detail thereof,

The movant proposes, as either an addition to the end of the third paragraph in this
wctfon, or as a stand alone paragraph immediately thereafier, the following:

For example, the west side of Jeffrey Lake is characterized by many steep or shear
slopes, which have no esthetic quality or constitute any panoramic vista or scenic view
shed, but rather such steep slopes are the product of considerable erosion on such west
side since the lake was created. Efforts have been undertaken and have been successfully
implemented in certain areas wherein bag vertical seawalls have eliminated or
~substantially reduced such erosion, with vegetative cover having naturally occurred on
the upland side of such seawalls. In those areas, such as the west side of Jeffrey Lake,
and therefore Jeffrey Lake as a whole, such erosion will continue to occur, and thereby
adversely affect the remaining environmental, cultural, and recreational resources of the
lake itself, unless continued installation, if appropriate, of such shoreline and erosion
control, is imdertaken.

In addition, the fourth paragraph sets out four separate sources wherein shoreline
integrity is protected. There should be added a fifth, that being those terms and provisions under
the section 404 General Programmatic Permit between the applicant and the U.S. Army Corps of
Engineers. /

3. Wetlands. Paragraph 2.2.9 references “wetlands.” The bagging project over the
years on the west side of Jeffrey Lake, referred to in the preceding section, which has been
successful to achieve the benefits of erosion control, together with the additional three objectives
of Central’s license, has implicated the U.S. Army Corps of Engineers 404 permitting process.
In addition, dredging project in the north end of Jeffrey Lake, addressed in the previous LSMP,
and as modified, and the subject of a motion to intervene on the part of this movant back in
November of 2000, also implicated the terms and conditions of such 404 permit, and neither of
these applications involved “wetlands.” As such, the last sentence, and the third paragraph of
which it consists, should be modified to read as follows:

Wetlands occur throughout the entire project, and, as with all shoreline applications, are

protected through the U.S. Army Corps of Engineers 404 permitting process.

4. Management classification and allowed uses — allowable use considerations by

mansgement classification. The second portion of the caption just provided is found at section
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3.2.1, on page 3-7. This section generally discusses the allowable uses within the various
management plan classifications.

For the reasons set forth in paragraph 1 above, the third full paragraph in this section
should be modified as follows:

While the LSMP “grandfathers” certain existing uses within the resource protection

classification (provided the owner or permittee maintains these uses properly and that

such uses were otherwise in compliance with applicable rules and regulations at the time
of the commencement of such uses — see section 1.7), new uses in resource protection

. classification areas may be severely limited, and only allowed with specific restrictions
designed to protect the resource in question.

In addition, the applicant/licensee is in litigation, and has been in litigation, with the
Movant for many years last past, in respect to various lease issues between Central and the
Movant. Most recently, an order was entered by the District Court of Lincoln County, Nebraska,
wherein the applicant is enjoined from taking any enforcing action with respect to alleged
violations of the lease between the applicant and the Movant. The potential exists, obviously,
under such circumstance, for abuse of the management classification process, and the permitting
process, of the applicant, with respect to the Movant’s sublessees. By reason thereof, there
should be added to paragraph 3.2.1 the following paragraph:

In no event shall Central’s action in respect to any proposed use, through this Plan, or its
permitting procedures, be utilized in a way to deny a use which is otherwise allowable
under the terms of this LSMP. Further, Central is obligated in applying its permitting

procedures and its approval or denial thereof, to do so on a “good faith” basis. In
addition, as noted elsewhere in this Plan, Central is engaged in litigation with lake
associations of Jeffrey Lake and Midway Lake. Under no circumstance will Central
interpret, act upon or fail to act upon any application by reason of such litigation, except
such required action on Central’s part in respect to any given application yet further
required by any then effective court order, judgment, or injunction.

Referring to Table 3-1, on page 3-10, headed “Allowable uses by Land and Shoreline
Management Classification,” movant believes there is an error in respect to one entry, that is,
line 20, under “Uses,” is described “Discharges.” In management classifications A and B this is
indicated to be “not allowed.” “Discharges” are defined in the “standard terms list,” on page v,
as “(d)ischarges of water or other effluent into Project waters or onto Project lands or the
artificial concentration of runoff into a conduit or channel in greater amounts or in different
locations than would naturally occur.” In the first instance, it would appear that “discharges of

water,” and “discharges of ...other effluent...” should be two separate uses/categories. In
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respect to the alleged error, however, the Movant is familiar with two instances at Plum Creek
Canyon and Johnson Lake wherein discharges of water from heat pump installations have
recently been allowed.

5. 4.1 - Permitting procedures and standards. For the reasons set forth hereinabove
in respect to the state of the litigation between the applicant/licensee and the Movant, there needs
to be added an additional paragraph as the concluding paragraph under the introductory section,
as follows:

Central acknowledges its obligation to consider, review, and act upon any individual

application or proposal on a “good faith” basis, given due consideration to the needs and

desires of the proposed permittee.

6. 4.4 — Transfer of permits. In the text of this section, respecting the subject of when
“..-any permitted use changes ownership...”, Central is given complete discretion as to whether
or not the rights, uses, efc., under an existing permit “...transfer to the new owner.” Apart from
the obvious inequity, injustice, and hardship, of Central being in a position to simply deny the
transfer of an existing permit, the additional conditions, restrictions, qualifications, etc.,
contained in the balance of this paragraph could result in the applicant effectively denying a
transfer. In addition, there is an injunciion in place in case no. CI00-403 in the Disirict Court of
Lincoln County, Nebraska, from the year 2000 (when the case was filed), which declares
unenforceable a permitting procedure term which prohibits assignment and transfer of a property
interest under a permit when ownership of the accompanying lease and leasehold intevest,
together with the improvements on such leasehold interest, changes hands. See copy of such
“Order” in that case, attached, together with copy of the permit form to which it is addressed,
specifically J14. There should be substituted therefor the following:

When any permittee assigns or transfers the underlying ownership or interest in the
underlying property, estate, or contractual right, the rights and benefits of such
permittee in any existing permits with respect to such property shall be transferable by
such permittee to the new owner, grantee, sublessee, or transferee. Central may establish
and implement such reasonable procedures which will notify Central of the change of
ownership. The transferee shall be bound by the terms of any permit currently effective
which is transferable or transferred under the terms of this paragraph. In all such
instances, Central shall be under an obligation to deal with the new permittee on a “good
faith” basis, given the terms of the existing permit which is being transferred.

Central acknowledges that there is currently in place a final order and judgment in an
action in the Lincoln County District Court, Nebraska, being case no. CI00-405, wherein
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an injunction was entered prohibiting Central from denying the transferability and
assignability of permits under its permitting system. Nothing contained in this paragraph
shall be deemed to abrogate, nullify, or be inconsistent with the terms of such injunction,
and no application of the terms of this paragraph by Central shall have the effect of
creating or extinguishing any rights or liabilities of the parties inconsistent with the terms
of such injunction.

7. 4.5 — Grandfathering. See paragraph 1, above, on grandfathering. This paragraph
4.5 sets out in detail the issues, conditions, qualifications, restrictions, etc., in regard to the
subject, It effectively eliminates the concept, rights, etc., embodied in the word “grandfathering”
or “grandfather.” By contrast, the provisions of the current Land and Shoreline Management
Plan which refer to grandfather or grandfathering, in three or four places, should be reinserted.
An example of the effect of the terms and text of this paragraph eliminating the concept
altogether appears in the fourth full paragraph in this section, on page 4-5, wherein it states:

Central may also deny a grandfathering for an existing use if it determines that the use is

not allowed under the LSMP, poses an environmental or public safety hazard, or if the

structure or facility is, in Central’s opinion, deteriorated to a point that repairs could not
bring the use into compliance with current standards. Central may also deny
grandfathering an existing use if (a) Central would deny a similar new use in that
location, (b) Central determines that the extent to which the existing use infringes upon
other uses of the land or shoreline designated under the LSMP is unacceptable.

As mentioned, the affect of this content is that there is no grandfathering at all.

See affidavit of Randy Cromer, longtime Jeffrey Lake sublessee, on this subject, hereto
attached and made a part hereof, marked Exhibit “B”, as evidence in support of this position.

The movant has no quarrel with the need to address, and thereafter correct or remove, any
uses, structures, etc., which pose identifiable and observable safety hazards, environmental
hazards, etc. These types of uses and structures, however, can be addressed, corrected, and
enforced, in regard to change, removal, correction, or the like, without any resort to exceptions,
qualifications, restrictions, etc., to “grandfathering,” under other applicable provisions of the
Plan, and/or local law applicable, once again, to uses and structures insofar as safety,
environmental compatibility, etc.

8. 4.9 - Variance process. At page 4-11 there are four paragraphs designated
numerically. Paragraph 1 can be eliminated; it is, essentially, a duplication of paragraph 4.

9. 4.10 ~ Permitting fees. The phrase “...and by good business practices,” the last
phrase of the second sentence, should be eliminated, and a period inserted after “license.” There
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should be added, in addition, the following sentence: “Central is not authorized by its FERC
license to assess any fees for purposes of income generation, and in no event shall any fees
assessed be of such amount or of such application as shall be intended or determined to be
income producing or revenue enhancing.”

10. 6.0 — Modifications and amendments to the LSMP. There is provided, second
sentence: “Central recognizes that the Project is a popular tourist destination and a growing
residential area, and that use will most likely change over time.” The sentence should end with
the word “destination,” and the phrases thereafter should be eliminated. From other content of
the applicant’s LSMP, the potential area for “residential use” is, in fact, essentially fully utilized
to this point. In addition, the phrase “...that use will most likely change over time” is both
ambiguous with respect to which of the two previous uses it refers to, and if such use “...will
change over time,” it would cease to be that use, and become some different use.

11. In addition, there should be added an additional section, under this heading, as

follows:

6.5 — Additional notification — consultation requirements. Central has set forth in
previous sections some of those entities that it intends to invite, consult, notify, with
respect to the amendment process. In addition to that notification, Central will yet further
notify what it has identified as stakeholders with sufficient advance notice of a change in
status of any properties or uses which will impact upon those stakeholders, of any
amendment to the Land and Shoreline Management Plan, on a six year basis, an annual
basis, or otherwisc. For example, Central is required under its current Land and
Shareline Management Plan to supplement that LSMP in the way of providing a yet
additional plan whereby Central will remove, if not otherwise detrimental o its Project
works, residential properties at Jeffrey Lake and Midway Lake, from Project lands, which
plan of such removal of such residential properties has not yet occurred. Central will
notify the officers and the boards of directors of each of such associations at the time of
filing or submitting any plan amendment which impacts upon the removal, or
nonremoval, of any such residential properties under the authority and through the leases
of such associations.

12. There needs to be added an additional article/section:

7.0 — Transitition from current Land and Shoreline Management Plan to new Land
and Shoreline Management Plan, Central acknowledges that under the Land and
Shoreline Management Plan currently in place that, pursuant to requirements of FERC as
set forth in its order of November 6, 2000 which included Appendix A, that one or more
items set forth in Appendix A are still pending in accordance with the plan amendment
that was responsive to such order of November 6, 2000. More particularty, and referring
to paragraph 14 of Appendix A, there has not been undertaken, prepared, and filed, with
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FERC, as yet, a response to the paragraph 14 requirements, with Appendix A, with
respect to Jeffrey Lake and Midway Lake. Central acknowledges its obligation to FERC,

and to those stakeholders, agencies, and others impacted thereby, to complete any
requirements on its part as set forth in Appendix A of November 6, 2000, and as same
may have been modified or impacted by any subsequent filing or order entered thereafter.

For clarity, Central states that it intends to comply with any and all requirements,

submission of plans, and otherwise, which remain executory as of the submission of this
new Land and Shoreline Management Plan, from the current plan, and the fact of the
absence of any other terms or provisions of such executory duties and obligations of
Central from the old plan, not being provided in this new Plan, does not relieve Central of
any liability or obligation in respect to such terms, provisions, and conditions.

13. Plan for reviewing FERC boundary (Appendix D). The “schedule™ set forth at
paragraph D-5, should be eliminated. It makes reference to various actions, inspections, reviews,
etc., which all predate the submission of this application. See paragraph above with respect to
proposed additional paragraph 7.0 which could and should be part of Appendix D at least insofar
as Jeffrey Reservoir and Midway Lakes.

WHEREFORE, the undersigned moves to intervene in the matter and, further,
recommendation is hereby made that the Central Nebraska Public Power & Irrigation District be
required to modify, delete, and include, 2s part of its Land and Shoreline Management Plan, the
various recommendatiog§-hereinabove set forth.

Dated this y of January, 2010.

JEFFREY LAKE DEVELOPMENT,
INCORPORATED a Nebraska non:@

| 71 A P
Steve Windrum, #14552
Attorney for movant
P.O. Box 327
Gothenburg, NE 69138
PHONE: 308-537-2321

PROOF OF SERVICE

The undersigned certifies that on the {? day of January, 2010, the foregoing
instrument was served by depositing a copy thereof in the United States mail, postage prepaid, to
the following:
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Mr. Texry Barber

300 North 44™ St #205
PO Box 4555

Lincoln, NE 68504

Michael A. Drain

Central Nebraska Public Power
& Imrigation District

P.O. Box 740

Holdrege, NE 68949-0740

Wightman & Wightman
P.0. Box 100
Lexington, NE 68850-0100

Martha Steincamp

Environmental Protection Agency
901 N. 5 St.

Kangas City, KS 66101-2907

Keith M. Brooks

Attorney/Advisor

Federal Energy Regulatory Commission
888 First Street, NE

Room 101-56

Washington, D.C. 20426

Michael Klein

Anderson, Klein, Peterson 7 Swan
PO Box 133

Holdrege, NE 68949-0133

Steve Shaimberg
National Wildlife Federation
1400 16™ StNW

Washington, D.C. 20036-2217

Nebraska Department of Natural Resources
Director

P.O. Box 94676

Lincoln, NE 68509-4676

Francis S. Kwapnioski
Nebraska Public Power District
P.O.Box 316

North Platte, NE 69103
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James M. Lundgren
President

Nebraska Water Users, Inc.
76026 Road 432
Lexington, NE 68850-3717

Margot Zallen

Senior Attorney

U.S. Department of Interior
OffTice of the Solicitor

755 Parfet St, Ste 151
Denver, CO 80215-5599

Bob McCue

Supervisor

U.S. Fish and Wildlife Service
Federal Building

203 W. 2™ St. —
Grand Island, NE 68801-5907

Steve

1/14/10

10
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result occurs. Here, contrary to their claim, the Hixsons did in fact hold back until events
took a turn not to their liking. The Hixsons were aware at the time the licensee filed its
application that the application did not ask the Commission to authorize the licensee to
follow the terms of the Wightman contract. They received notice from the Commission
soliciting interventions and comments and chose to file comments, but did not intervene
or oppose the application. No other entity sought to intervene, so there was no
expectation that another lot owner was positioned to argue the case for them, Nothing
changed between the time the application was filed and the issuance of the order to
Justify their filing for intervention at such a late date. It was only after the order was
issued, and they did not like the result, that they sought to intervene. These facts do not
meet the good cause standard for granting late intervention, much less the higher standard
required after the issuance of & dispositive order. We therefore affirm the denial of late
intervention and the rejection of the rehearing of Commission staff’s July 9 Order.

13.  The only issue that the Hixsons may properly raise here is whether the Secretary’s
notice denying their motion for intervention and dismissing their request for rehearing
was in error. As discussed above, we have found no ermror in the notice. Nevertheless, we
note that the Hixsons's arguments as to the July 9 Order are without merit.

14,  The Hixsons assert that that the liccnsce breached the Wightman contmct by filing
an amendment application that was not completely consistent with the contract,'” and that
“the failure of the Commission to incorporate the terms of the Wightman Agreement,
absent some compelling reason, amounts to a violation of the due process and just
compensation clauses of the Fifth Amendment to the United States’ Constitution.”®
Allegations of 2 breach of contract by the licensee are between the Hixsons and the
licensee and are not within our jurisdiction.'” The Commission itself is under no
obligation with respect to the contract. The licensee’s obligations, as determined by the
Commission, are delineated in the license and in the shoreline plan, The shoreline plan
approved by the Commission included provisions to “grandfather” existing contracts.
That being the case, we indeed are obliged to act consistently with the jurisdictional

' Hixson’s August 7 motion to intervene and request for rehearing at 4.
*1d.

1® The questions of whether the Wightman contrect obligated the licensee to seek
effectuation of its terms and whether the amendment application in fact was consistent
with the contract are matters for a tribunal with jurisdiction over contract claims, and not
for the Commission. In any event, the Hixsons do not in any of their pleadings explain
how, if at all, the application conflicts with the contract.

2Shoreline plan at 47-48
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' aspects of those contracts unless and until, following public notice and the opportunity
for comment, we were to determine that the licensee’s compliance with those contracts
was no longer consistent with the public interest. The situation is different with respect
to the Wightman contact. That contract was executed after issuance of the project license
and our approval of the shoreline plan. Thus, if the contract were presented to us, we
would examine whether it was consistent with the license and the management plan, and
not the other way around. However, the licensee did not seck our approval prior to
executing the contract, so that we never made such a consistency determination.
Therefore, we are under no obligation to require the licensee to implement the contract's
terms, nor does our requiring the licensee to comply with the license and the shoreline
plan in any way violate the Constitution." To the extent that we find such a contract
inconsistent with the obligations we have placed on the licensee, the consequences of
such a decision rest on the licensee,

The Commission orders:

The request for rehearing filed by Ephriam and Barbara Hixson, on October 6,
2008, is denied.

By the Commission.

(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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AFFIDAVIT

STATE OF NEBRASKA )
) ss.
COUNTY OF DAWSON )

RANDY CROMER, being on oath first duly swomn, deposes and says that:

1. I am a sublessee at Jeffrey Lake, in Lincoln County, Nebraska, and have been since
1972, continuously, and I have personal knowledge of the facts herein set forth. This affidavit is
made for purposes of submitting and providing “evidence” in respect to the motion to intervens,
mdmommmduﬂms,ofmﬂieyhkebewlopnmhnmpomd,wnhmpeamthe
application of Central Nebraska Public Power and Irrigation District for revision and update of
their Land and Shoreline Management Plan, filed on or about December 7, 2009.

2. This affidavit concerns the provisions of such proposed Plan on “shoreline integrity,”

3. Beginning many, many years ago, Jeffrey Lake Development, Incorporated, in
conjunction with and with the approval and funding, in part, of the applicant/licensee, began a
process of bank and shoreline stabilization on the west side of Jeffrey Lake consisting of vertical

bagged walls, in a generally serpentine or curved pattern, consistent with the contour of the
shoreline itself. This was done to reduce or minimize erosion from very steep banks on the west

side of the lake which had silted in in such areas over the years.

4. This form of erosion control has been highly successful. Observation of the west side
of Jeffrey Lake where these walls are situated indicates the growth of natural vegetation behind
same, yet further stabilizing the shoreline. Additional areas have developed from time to time
which need such identical shoreline protection and structure. In addition, repair and maintenance
ofﬂ:esungsuwnﬂsmeneededﬁomumetoumebymmofthemmplcweaﬂmnugmd
aging of same.

And further affiant saith not,

“...
Dated this £2._day of January, 2010.
Ra;;%n. affiant

SUBSCRIBED and sworn to before me this !2 I of January, 2010,

GENERAL NGTARY - Sl o ol \!i::/rn' M‘

LORI M. HAAKE
Comm. 30, 2012

1/11/10

Exhibit 2~
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Be
.

IN THE DISTRICT COURT OF LINCOLN COUNTY, NEBRASKA - ._

JEFFREY LAKE DEVELOPMENT, INC. -
A Nebraska Non-profit Corporation, et. al,,

CASE NO. Cl00-405
ORDER

Plaintiffs,
VQ

IRRIGATION DISTRICT, 3 public.corporation
and political subdlvlslon of the State of

)
)
)
D)
THE CENTRAL NEBRASKA PUBLIC POWER &g .
)
Nebraska, ;
PR

v Defendant. _

This matter comes before the Court on October 26, 2006, for trial. The
Plaintiffs are represented by Steve Windrum The Defendant is represented by
Michael C. Kleip and Chanes D Brewster Evidence Is adduced The matter is
taken under advlsement. The partles ere glven tlme to SUbMIt briefs.

This matter comes before the Oourt on January 5, 2007, after the Court,
has reviewed the evldence and the briefs submltted by the partles.

The Court finds that after Lo these many years the Issues presented toit
at this trlal bear a remarkable srmrlarity to the evrdence prewously adduced.
The intervening declslon by the Nebraska Court of Appea!s In regard to the
freeboard line does not alter the evidence that was presented nor change the
terms of the lease agr_ee_rnent entered Into between the parties. Similarly, the
FERC license Issued to the Defendant does not change the lease agreement
entered Into between the parties. -

The Court finds, once agaln, that the Iease may not be amended
unrlaterally by the Defendant in regard to any | construction below the freeboard




20100115-0016 FERC PDF (Unofficial) 01/15/2010,y (v, DiST. JUDGES 323 535 3528 P.@2/02

line or in regard to any construction or perniissiqn to conStruct in regard 'to
“permanent Shoreline structures, such as boat dJcks_, boat storage facilities,
stairways, and related structures”. Further, the evidence adduced shows that
the-actions sought to be enjolned by the Plaintiff fall within the purview of the
lease as do all of the proposed modrficatlons or changes sought to be made by
the individual sublease holders of the Plaintiffs,

The Court reiterates i:hat the apprové! for permission to construct Is on a
case-by-case basls and the Defendant is required to review such request for
approval on a good faith basis. The restrictions placed upon the Defendant by
its FERC license may form the basis for a good faith refusal, However, the
Court cannot address those issues since they are not properly presented to the
Court by the action filed by the Plalntiffs,

Based on the evidence, the Court does grant to the Plaintiffs and against
the Defendants an lnjunétidn enjoining it from enforcing paragraphs 1(a), 1(b),
{ 13(b) and 14 of the permit to construct. This Injunction is binding upon the
Defendant, its officers, agents, servants, employees, and attorneys, or any
other person actively in concert or participation with them who recelve actuaf
notics of this Order by personal service or otherwise. This Injunction shall be
operative upon the Plaintiff's filing an undertaking with the Cle}k of the District
Court of Lincoln County, Nebraska, in the amount of $100. The Injunction shall
be served by the Cierk of the District Court of Lincoln County, Nebraska, upon
the Defendant.

DECREED ACCORDINGLY.,

John P. Murg‘?z/
District Jud

114

TOTAL. P.@2
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PERMIT TO CONSTRUCT STRUCTURE(S) ON THE PROPERTY
OF

THE CENTRAL NEBRASKA PUBLIC POWER
AND IRRIGATION BISTRICT
Tha Cesutral Nebeaska Public Power & Irigation District, a public corpocainn and political subdivision of the State i
of Nebeagln, hersioafler called “Central Distriet,” whose address ks 415 Lincoln §t, P.O. Box 740, Holdregs, NE 68549 :
0740, in considesation of the foss % be paid snd the covenants to be kept and perfimmed by: {
) ) Jeffrey Laks .
County: Lingola County, Nebmka }
P

i

Telophona Nes

beveinnfier called *Licenses,” hereby gracis to the Licenwes the right to construct, eperais; malntnin, repalr, inspect,use, and.
remove the following described structuze(s) on, sbove ox undes tha following describad property owned by ths Ceatal  *
District md the right to enter said propesty for said purposes:

Deseription af Structure(a : -

Jeftiny Lake ~3 .
Jeffroy Lake s S

This Permit is given upea the follewiag torms aad conditlonsy

1 FEXS. .

@) Licenses will pay in sdvance to Cmtral District for this Pesaiis en administcative foe in the aun of one
hmtdﬂmﬂ!ﬂﬁlﬂhlhmﬂthp}dmﬂmhwhw-“wh R
mw;mmﬂ-uhuwmwnmmummmwu A
Puragragh Thirtees (13) hereol. l‘} Bl
f;
]
i

) nnwawmuwmhumwaumcmwu
casa pow pending baforo the Lincoln Counly Diatdet Couxt in District Court Caso No. 112-13, aud that tho Central Distric
docs not by gresting this Permit recognize nox acquissss in the decision of the Distict Comt in wach csse. [t & aqpressly
underziood and agreed that the Central Distict reserves the right fo charge a falr and reasonabie summal fes for the Permis
gronted heven {f allowed by low and that the Licenvee agroes o pay such foe. Howaver, the Centeal District sgress that such
annus! fos will 20t be charged by the Cextial District without prior spproval of tha Lincola County District Court aa long as
the Injunstion bowod in Lincoln County Distdct Court Cave Mo, 112-13 s outstsnding.

. LIMITATION AND SUBORDINATION OF RIGHTS GRANTED. - .

(=) This Permit 5 mibject wnd subordinate to the prior and continoieg right snd ohligation of the Central : -
Distric? o wsa and maintain it sitine peopecty including the right and power of the Centel Distrlot to construcs, malaiab, s g
repuir, Tenow, ise, openite, change, modify or relocsie any of its facilities upos, along o¢ scross any or all paris of il
propesty, all or sny of which may ba freely doas a1 any tlme or thmes by the Centeal Disteict without Hability to ths Liceasss

"

or 1o ay other parly far compensstion or damsges, i < "_f'.
(6) s Permuit o aloo subect to enseaseut, lenses xnd licanecs, If amy, beetofore grected by Casin Distt . Eapi
Mhp“wﬁunﬂm-mi-nhm }'- - ,"r;;
3 CONSTRUCTION, OPERATION AND MAINTENANCE. B ' ,)%
(= structure(s) shall be comtructed, operated, repaired, inspected, used, and removed by the 3
m:mMﬂMWdMMMMﬂwwﬁ Hull? : "
or municipal law or regulstion, inctuding mwwmmmmmummm _ s e

»bmmuwumammxs). i y - e

®) WMMM&GMhdeQMhMMMth 4
ww&uwmmmmmmwmmmumm
() All wark purformed on property of the Central District fn comneetion, with the coneiuction, operation, — *. |0 " -
maintenance, yopeir, inspection, use, and removal of suld structure(s) shall be done to the sstisfhction of the Central District. ]
R LICENSEE TO BEAR ENTIRE EXPENSE.
The Liconsoo ahall bear the entira expensa incurred in connectian with the construction, opention, mainizoence,

rpes, nocton, e, 54 eyl of th snctue(s) inciding iy o ol expeus which rmay b ocured by h Cetal
District in connection therowith. o~ e by ' o .

(399dT(Pags ) of4) " DistrleiTrastNe.—______~  ° , "

Exhibit wpn ;
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.y LS RELOCATION OR REMOVAL OF STRUCTURE(S). '

. ‘This Parmit i subject fo the needs sod requirements of tho Central District fn the operation of bs and in tha A

- Mﬂ-dhm—lmdhlh—ﬂw.chnhw fhe Licenses, !
o change, madify, relocats or remove all ar sy portion of the structore(s) as the Central District may designats, whenever, in ;
| e finthecance of ity wesds and requirements, the Central District shall Find such neticn necessary or desirable. =

6. NO INTERFERENCE WITH CENTRAL DISTRICT'S OFERATION.

Tha structure{s) snd all parts deereof within and outside of the fimils af the property of the Cenixal District abalt b
consirucied sad, st ull mes, opersied, mulusined, repaired, inspecied, msed end remaved in puck sawier 5o b0 cusde 20
Intorfiorence whatsocver with the coastant, continnons wnd wninterruptod use of the property od facilities of the Central
District, snd nothing shall be dooe ov suffiered tn be done by the Licenses ot any time that would In any mepssr mpale the
! T FROTECTION OF UNDERGROUND FACILITIES,

(s}  Undergrownd fecilitios such s Ther opilc cable systermn and gas pipelines may be baried on (he Centeal
District’s proparty, Befors boginning sy sxcavation on the propmty of the Conteal District, Licsascs ahall talophose Diggets
Hotline of Nebraskes st 1-800-331-3666 (u 24-bour mumbes) as required by the Nebeaska One Call Notiflcation Systems Act
(ol Rov. Stat. §§ 76-2301 ote.) o properly locate all undesground facilition thet may be buled in the aren io be excsvatnd.
Licensee shall iadomnity and hold the Central District harmloss frona and against all costs, Habillty and sapense whatyoover .
(including, without limilation, stidmeys’ foes, court costs and expenses) arising out of or caused in any way by Licanse’s H
fallure to comply with the provisions of thils paragraph ar the provisions of the Nebraska One Call Notification System Aot H

(5)  Insddition to other indemnity provisions in this Permit, the Liossses shall indesmify sed hold the Central

Disiiet harmless from and against all costy, Uability and expenss wheisosver (including, without Emitstion, siomeys’ fres,

court costs and expenses) esused by the negligence of the Licensee, its coutractor, sgenty and/or employnos, resalting 1o (1)

. say damage 1o or destruction of any underground facifities em Contxal Distriot's propesty, snd/for (2) puy olim or casts of
Lk action fior ailaged loss of profits or revenus oc losn of service or ather consequential damage 1o an Owner of = medsrground .
) fecility Jocsted on Ceniml District’s property or 2 customer og user of services of such underground fiellity. !

| 8 RESTORATION OF CENTRAL DISTRICT'S PROFERTY. |

In the event tho Central Distriet suthorizes the Licenses to taks down any feace of the Ceniral District or in ny
mamer move or divtuth ay of the other property or fcilities of the Contrat District in commection with the construction,
opertion, wainenance, repair, nspectios, wes, and remaval of the structure(s), then in hmt event the Licenseo shall, =9 soon

' 08 possibls snd at Llcessee's sole expenss, restore suck féace snd other property or lcilities to the sama condition as the
sams wers in before sl frmco was talten down oc such other property or facilities was moved or distorbed, snd the Licemen
shall mnd frold heeralesy the Central District, fix officess, sgents 2nd smployess, against and Som sny snd ail
Hability, Jos, clalpy, demends, costs snd expensen of whatsoever nature, Including coust costs mod attomsys’ fees,
“which may result fromn Infuxy 10 or death of persons whonwosver, or damsage to or losy or desiruction of property whateoevar,
whis sich Injucy, death, demage, Insy or destroction grows ot of or arives flom s taking down of sy feace or the moving
or disiusbamos of iny ol propesty or fcilities of the Cenénai Districe,

-5 DAMAGE TO STRUCTURES.

PRSETC APE)
- P
T ag % M0

melnlensnce or of Central District's property and facilitles, OR TO WHETHER SUCH LOSS OR
DAMAGE BE THE RESULT OF NEGLIGENCE OR MISCONDUCT OF CENTRAL DISTRICT OR ITS OFFICERS,
AGENTS AND HEMPLOYEES,

s oo & &

aqmwwuh&w,mnmmm.wmm
o removal of the stracture(s) or any pext theveof; or (ff) the presemcs, operation, or wse of the structure(s) o contents, if nay,

IR

1L  REMOVAL OF STRUCTURE(S) UPON TERMINATION OF PERMIT.

Prior 10 the tenmination of (his Permit howsovver, the Licenses shall, wt Licensee's sole expense, ramove the
structurc{s) from the Central Distelofs property and shall zestore, to the sstisfhction of the Central District, such o
geod condition as 1t wes in at the times of construction of the stmshme(s), IT the Licensss fails 10 do the furegning, the Central

(9/99dI)(Puge 2 of 4) . District Tract No. =,
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Muydnmhunﬂ:nrm-imulhmndm?ﬂhm In the event of the rameval by
the Central District of the structure(s) of the Licenses and of the cestoration of the property &3 herein peovided, the Central
MMhumhlﬁhhﬁthwwathwu“M-ﬁ
mmammnhummwmq@dms.mwmuh
I' Centrl District may have againet the Licensee,
g 1.  WAIVER OF BREACHL

) ‘The waiver by the Ceatral Districe of (he breach of any condition, coveannt or agrecment hesein contained 1o ba

H mmumwuuﬂmunmmumuruwmumwcq

] remudy for any stsoguent breech theveof, )

i 15, TERMINATION.

‘ (a)  Ifthe Licanseo doos not use the right hersin granted or the stmcture(s) for no (1) year, ar if the Licenseo
coatinues in defanlt in the performanes of sny covensnt or ngreememit herein containest for » pariod of thirly (30) days afher
m-umuwmnmuhm—ummmhmnmw,uhm
focthwith immedistely terminnte this Pexmit by writhan notlce, =

) In addition t the provisions of subparagraphi (a) above, this Pennit shall also terminalc upon uiasty (90)
daya advance written notice by either party to the other party.

()’ Al notices roquired under this Peonit shall bo deemed good If properly deposited with the United States
Postal Secvica addressed to the party being notified at such party's post office address sbove stuted.

4 FERMIT NOT TO BE ASSIGNED.

mu“Mmzmﬁlm&thhMNnrMMnmﬁdhiwhw
Mrwuw«lmmﬁrwnﬂmdlhhm«wdhﬂﬁuhﬁmm
voluntary, by opesatioa of law, or otherwisa shall be absolutely void and, st the option of the Cantml District, shall fermisate
this Peconit.

=2 e . ————e

aema
o s
¥
[

15 SPECIAL PROVISION: FEDERAL ENERGY REGULATORY COMMISSION AUTHORITY.

. In addition to the sbove, this Pepmit is subject to cach and all of the terms, provisiony, conditions, limiations and
covenanis set fluth hevain becauss of frs location within the FERC Project boundary. ;
(s)  The followiog terns us nsed in this Pennit shal! have the meanings aa defined ix this Paragraph. .

(1)  “FERC" shall mean the Fedennd Bnicxgy Regulstory Commission oc y succeasor. 1L
{ - 'Troject”shail mean Project No. 1417 as Heensed by the FERC,
(5] “Tha usa of the property of the Coniral District, including its usa fix nccoss fo the Central District’s lakes or il
reservoics, shall be st the sole risk of the Licenses without usy lability o the pert of Ceatral District. 3o 5
@ %Mummmmumm Lﬁ-um‘uh.nmm:::. L
peecsutions to ensure that construction, operstion, maintsnance, repas, fagpection, vse, and removal of strichire(s) on : -1
ﬂMWMﬂmhamhmmhmmﬂWMﬂ 5 .
the ﬂhmdhmdhﬂnﬂbﬁnﬂup&d&dhﬂmﬂu-ﬁmh&mnm .
or othorwise be incompatible with the overall recreational wse of the Project, Including the Coltorsl Resourcss E .
Management Plas snd the Land und Shoreling Mansgement Plan, a8 requiced by the Central District retaing the right .
Espections,

TR

(&) In grasting this Pormit, the Ceatral District js wader no obligation % maintaln sny dem or nthwr water =
mm.ummmmumwmumnﬁnsqmmmm .
MMM“:WMN&«MMahwhqﬂmMW;:M "
upoa by or on the part of Licsnses as agninst Central Disteict. ' -

(&)  In granting this Permit, the Contral District retabos the right to nss and 1o flow wassra of the Central
nmhkhhwawhﬂmdhumb,ﬂumm:ﬂmumhﬁnwm
Mkmyﬂﬁiﬂiﬂuﬂhqm%ﬂhwﬂwnﬂ”hmﬂhmm .
dhﬂywhdhlﬂybhﬂn.mmhhﬂﬂmuﬂh&ﬁuhh;hhhﬁﬂqh. d ..
wwmw&rhn.mmmnﬁmahwhﬂ.hﬁggwhnwmh : .
uuhmdmuwwm : = :

(1] mmwmummmmmumwmmmmpﬁ-
m-whummuﬂmuummmm
purposes related to the control of water lsvels in the afbrementionad likes or reservoirs,

® wwmmhﬁmmmmmmumq
MﬂmMWamﬂhmmhmwaMﬂ-ﬁMMMhMu .

o any other party for compensation or demages. - w0 D ‘

(5/99d1)(Puge 3 of 4) District Traet No. — -
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- 16. BPECIAL PROVISION: ARMY CORPS OF ENGINEERS 404 FERMIT

This Peemiz fa subject to the Atmy Corps of Engfneets 404 Permit. All neccssary deodge and AlI permirs chall be

. sulmitted by the Licensea a the Licenses's expanse snd approved by all sppeopeiate federel and/or state sgenciss prior & the
exscution of this Pecmit by the Central Districe. )

17. SPECIAL PROVIESION: FINAL INSPECTION o

This Peani is subject to  floal inspection by & Ceatal District represcatative aud spproval by the Ceatml District of
tha completed project in writing. Licoascs mmst notify the Cantral District ot the completion of fhe work for the final

inspection. If Licensto falls (o comply with this provision, tis Feomit may bo mbfect to impension, o
revocstion.
IN WITNESS WHERBOF, the pertios have duly excocutnd lisls Permit the day snd yesr shown bajow.
THR CENTRAL NEBRASKA PUDLIC POWER AND IRRIGATION
AYTEST: DISTRICT, A Political Subdivision of the Stite of Nebraslkea
By

Agsistant Secretary Geosrl Munagsr
Dats of Central District's slgzature;
o s Co-Liceasea — 4 Co-Licensoo.
STATEOF ' ) — NOTARY —
CQUNTY QF j
‘The foregoing (astrument was seknowiedgod befaye mo this___ dayof 1999 by
(Scol) ) Ganeral Notary Public > .
My Commission Expires: . B
- - ol Sad L'T L] - !.- ':' %
STATEOF ) —NOTARY — Pl
COUNTY OF )= : iy
The forcgoing instrument was acknowledged befons me thiz ___ day of , 1999, by . : b E

)
m ! wwm - :'1:
My Commission Expires: | .
Apy'd by Central Dlstricts Gen. Mgr: Date___ __ Asst.Secy. =X L .

e e e

{9/99d1)(Pagoe 4 of 4) Distrlet Tract No. — =
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: AFFIDAVIT
STATE OF NEBRASKA )
) ss.
COUNTYOF DAWSON )

RANDY CROMER, being on oath first duly swom, deposes and says tha:

1. 1 am a sublessee at Jeffrey Lake, in Lincoln County, Nebraska, and have been since
1972, continuously, and I have personal knowledge of the facts herein set forth. This affidavit is
made for purposes of submitting and providing “evidence” in respect to the motion to intervene,
and recommendations, of Jeffrey Lake Development, Incorporated, with respect to the
application of Central Nebraska Public Power and Irrigation' District for revision and update of
their Land and Shoreline Management Plan, filed on or about December 7, 2009.

2. This affidavit concerns the provisions of such proposed Plan on “grandfathering.” 1
have been a member of the Board of Directors of Jeffrey Lake Development, Incorporated, for
several year last past, and on the Lot Committee. In such capacity, I am familiar with numerous
uses, structures, improvements, etc., in and around Jeffrey Lake, both at the water level, and at
higher elevations. In addition, I have reviewed numerous photographs of present structures and
uses, both currently in place, and from prior years, as far back as 1968,

3. In addition, in the course of my duties as a member of the Lot Committee at Jeffrey
Lake, and therefore examining and approving building permits and other permitted uses at
Jeffrey Lake for Jeffrey Lake Development, Incorporated, I have become familiar, at least
generally, with the alleged location of the FERC boundary line as same is so located at Jeffrey
Lake, from information in respect to that boundary line as supplied to me by staff members of
Ceatral Nebraska Public Power & Irrigation District.

4, I have no knowledge as to whether or not any specific current use, structure, or
improvement at Jeffrey Lake, would qualify, or would not qualify, for and in respect to
grandfathering under the proposed terms of the Land and Shoreline Management Plan to which
this affidavit is supplied (and I have read the terms of the proposed plan on that subject).

5. The permitting process under any Land and Shoreline Management Plan submitted in
respect to Central’s licensing requirements was first effective March 4, 2003, in accordance with
the date thereof, being the first Land and Shoreline Management Plan, as approved by FERC. 1
know of my own personal knowledge that the various uses as I have most recently observed
same, as recemtly as the late summer and fall of 2009, together with structures and
improvements, in and around Jeffrey Lake, having a general location inside the FERC boundary
line, as I have become familiar with respect to such boundary line, have been in place or existent
for many years prior to March 4, 2003.

6. The cumrent lease between Jefirey Lake Development, Incorporated, and Central
Nebraska Public Power & Irrigation District, is dated May 1, 1980. As mentioned, I have been
living continuously on the lake and have been generally familiar with the shoreline since
approximately 1972. I know from such observation that more than half of the currently existing
uses, structures, and improvements, inside the FERC boundary line, have been in existence and
substantially unchanged, to and through the current time, since prior to May 1, 1980.

Andﬁ:rﬂmr@mtwﬂnmt

Dated this/2™ day of January, 2010. é E Z ‘
RN

SUBSCRIBEDandsworntobefmemethxs (qz/;anuary 2010

My Cornim. Exp. May 30, 2012 u
111710 Notdry Public
Exhibit 2" __




CENTRAL Phone: (308) 99548601

415 Lincoln St.

RO, Box 740 , Nebraska Pubiic Power Fax: (308) 9954705
Holdrege, NE 68949.0740 and lingation Distct Web: www.cnppidl.com
Frank C. Vetter Toll Free: 888-580-5299 3556
Real Estate Administratar Direct Line: 308-99 3556

/ E-Mail: fvetter@cnppiid.com

June 16, 2011

Ms. Sally Jochum, President
Jeffrey Lake Development, Inc.
44 S. Lakeview Road

Brady, NE 59123

Re: Bagging Project

Dear Sally,

I have a copy of the meeting minutes from the Jeffrey Lake Development general meeting of Ma 14,

Jeffrey’s lease with Central covers only specific areas on the east side of the lake. No part of th
west side is leased to Jeffrey. As aresult itis not possible to do any work on the west side of th
lzke. Trespassing on Centraf’s property is prohibited.

Sincerely,

The Central Nebraska Public Power and Irrigation District

“TRAK. Ve Het

Frank C. Vetter
Real Estate Administrator

C: Don D. Kraus
Michael A. Drain

Kevin Boyd
Kent Aden

L

Ld 849/-/£5-80¢ Ajeey Binqueyion BCELL LL Lz unp




STEVE WINDRUM, P.C.

ATTORNEY AT LAW
P.O.Box 327 415 9" Street
Gothenburg, Nebraska 69138-0327 Office Hours
(308) 537-2321 8:30-12:00, 1:00-5:00
Steve Windrum Fax (308) 537-4487 Mon.-Tues.-Thurs.-Fri.
8:30-12:00 Wed.

Email: steve@windrum.net

June 21, 2011

VIA FACSIMILE & REG MAIL
Mr. Michael Klein

Attorney at Law

P.O. Box 133

Holdrege, NE 68949-0133

RE: Jeffrey Lake Development, Inc.
2011 Bagging Project

Dear Mike:

You were not copied in on Frank’s letter to Sally on the captioned matter, dated June 16™ so I
provide you with such copy. Frankly, I would have thought a little more inquiry would have
been in order before something so direct and imperative as Frank’s letter, but I guess that is

neither here nor there.

Any and all bagging planned for 2011 » as that undertaking in 2010, is solely maintenance, repair
and replacement of those areas on the west side of the lake previously permitted, all as you and |
went through in an exchange of correspondence in 2010, that being such work and bagging as is
required by the permit with the Corps of Engineers which requires the permittee to, in fact,
simply to use a lay expression, “keep up” the property in good condition, repair, etc. Persons
conducting the activity have been specifically admonished that what is to be done and proposed
to be done is solely in the area or description set forth above, that is, maintenance, repair and

replacement.

I'will rely on the fact that we have this understanding regarding the matter unless I hear from you
specifically to the contrary.

Cordially yours,

Steve Windrum

SW/en
cc: Sally Jochum, JL.DI President, VIA EMAIL

Sandy Burke, VIA EMAIL
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Steve Windrum

From: Anderson Klein Swan & Brewster [kleinlaw@a‘tcjet.net]

Sent:  Friday, June 24,2011 4:18 PM

To: Steve Windrum

Cc: Frank C Vetter; Don Kraus; Michael Drain; Kevin Boyd; Kent Aden
Subject: Jeffrey Bagging Project

See attached.

Michael C. Klein

Anderson, Klein, Swan & Brewster
417 East Avenue, P.O. Box 1 33
Holdrege, NE 68949-0133

Phone 308-995-4458

FAX 308-995-8607

email kleinlaw@atcjet.net

No virus found in this message,

Checked by AVG - WWW.avg.com
Version: 10.0.1388 / Virus Database: 1513/3723 - Release Date: 06/24/11

62412011



L.AW OFFICE OF
ANDERSON, KLEIN, SWAN AND BREWSTER
417 EAST AVENUE, P. 0. BOX 133
HOLDREGE, NEBRASKA 68949-0133
TELEPHONE (308)995-4458

FAX (308)995-8607

e-mail: kleinlaw@atcjet.net Kearney Office:
2033 Central Ave., P.O. Box 521

LANSING ANDERSON (1914- 1990) Keamey, Nebraska 68848-0521

MICHAEL C. KLEIN Please reply to: Telephone (308)237-5545
H. TITUS SWAN, of counsel B Holdrege Office Fax (308)237-7679
CHARLES D. BREWSTER [J Keamey Office

JONATHAN R. BRANDT

June 24, 2011 Sent via email

Mr. Steve Windrum
Attorney at Law

415 9™ Street

P. O. Box 327

Gothenburg, NE 69138-0327

Re: Jeffrey “Bagging” Project

Dear Steve:

I have your letter of June 21, 2011, which | recsived by facsimile June 21, and reguiar
mail June 22.

The 404 permit held by Jeffrey Lake Development, Inc. (Jeffrey) allows the cabin
owners' association to continue maintenance on the project only if the land owner
agrees, and the land owner determines that the project should be maintained.

Without Central's permission, no further work on the existing structures may occur.

Within the next day or so, the President of Jeffrey should receive notice that any
permission Central may have previously given has been revoked. No further work on

the existing structures may occur.
Sincerely yours,

ANDERSON, KLEIN, SWAN & BREWSTER

Bym

MCK:ct Michael C. Klein
cc Frank C. Vetter

Don D. Kraus

Michael A. Drain

Kevin Boyd

Kent Aden



415 Lincoln St,
RO. Box 740
Holdrege, NE 68949-0740

CENTRAL Phone: (308) 995-8601

Nebraska Public Poywer Fax: (308) 995-5705
and Iriigation District Web: Www.cnppid.com

Frank C. Vetter Toll Free: 888-580-5299 axt 3556
Real Estate Administrator Direct Line: 308-995-3556
E-Mail: fvetter@cnppid.com

June 24, 2011

Ms. Sally Jochum, President
Jeffrey Lake Development, Inc.
44 S. Lakeview Road

Brady, NE 69123

Re: Bagging Projects

Dear Sally,

The Central Nebraska Public Power and Irrigation District hereby gives Jeffrey Lake Development,
Inc. notice of termination of all prior permits, permissions, etc, for “bagging” projects at Jeffrey

Lake/Reservoir.

The above notice is directly related to my letter dated June 16, 2011 to you and Steve Windrum’s
letter dated June 21, 2011 to Michael Klein.

Sincerely,

Frank C. Vetter
Real Estate Administrator

FCV/enc.

C: Mike Klein
Don D. Kraus
Michael A. Drain
Kevin Boyd
Kent Aden



STEVE WINDRUM, P.C.

ATTORNEY AT LAW
P.O.Box 327 415 9™ Street
Gothenburg, Nebraska 69138-0327 Office Hours
(308) 537-2321 8:30-12:00, 1:00-5:00
Steve Windrum Fax (308) 537-4487 Mon.-Tues.-Thurs.-Fri.
8:30-12:00 Wed.

Email: steve@windrum.net

June 27, 2011

VIA FACSIMILE & REG MAIL
Mr. Michael Klein

Attorney at Law

P.O. Box 133

Holdrege, NE 68949-0133

RE:  Jeffrey “Bagging” Project

Dear Mike:

['have your letter to me of June 24™ earlier this afternoon as I dictate this (Friday evening). This
will not go out until Monday, obviously, but I get it out of the way at this juncture, and I am
fairly confident as to its content insofar as checking with representatives of my client who make

these decisions, the president, and otherwise.

Given your letter content, the bagging project previously planned for this year is aborted.
Nothing in this regard, or in any other content of this letter, is to be construed as any admission,
waiver, etc. Indeed, we dispute the interpretation of the 404 permit as you set forth.

I do not recall the content of the 404 permit that you reference in the second paragraph of your
letter. T would appreciate being advised as to the specific section, paragraph, part or subpart,
etc., however denominated, which provides for this so | can determine the existence and impact

thereof for the benefit of myself and my client.

Will look forward to receipt of that at your earliest convenience.

Cordially yours,

Steve Windrum

SW/en

cc: Sally Jochum, VIA EMAIL
Sandy Burke w/ enc., VIA EMAIL
Joe France w/ enc., VIA EMAIL



DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
NEBRASKA REGULATORY OFFICE — KEARNEY
2214 2" AVENUE

S KEARNEY, NEBRASKA 68847-5315
ATTENTION OF

http://www. nwo.usace.army.mil/html/od-rne/nehome.htmi

December 6, 2011

Mr. Steve Windrum
PO Box 327
Gothenburg, Nebraska 69138-0327

RE: Bank Stabilization on Jeffrey Lake

Dear Mr. Windrum:

This is in response to your August 16, 2011 letter regarding a conflict between the Jeffrey
Lake Development Association and Central NE Public Power & Irrigation District (CNPPID).

This is the history from our files.

The Programmatic General Permit (PGP-99-04) that was developed on behalf of CNPPID
was first issued in July 2001. It is unknown whether or not CNPPID was involved in reviewing
bank stabilization projects on their lakes prior to this. When a project complies with the PGP, an
actual permit letter from the Corps is not sent to the landowner; CNPPID handles the application

review, the permitting and the compliance inspections.

The Lake Association received a Nationwide #13 verification on June 25, 1999, “Quikrete
Riprap” was the stabilization method of choice for this “bagging” procedure located in the SWY4
of Section 4, Township 11 North, Range 27 West, Lincoln County, Nebraska. A copy of the

verification letter is enclosed.

On June 16, 2006, we received information from CNPPID that Jeffrey Lake Development was
issued a PGP to “place approximately 1,200 80# concrete bags along 300-350 feet of shoreline as
submitted with the permit application, drawings etc. The slope of the concrete bag seawall
cannot exceed 1:1.” This project was located in “Add 4, Section 9, Lots 2 & 3 - Jeffrey Lake”,

This location is in Township 11 North, Range 27 West.

On August 11, 2006, we received information from CNPPID that Jeffrey Lake Development

was issued another PGP for the same location and project description as in the above,
Apparently, Jeffrey Lake Development protected more shoreline than was originally allowed and
this was an “after-the-fact” permit to authorize that which was done over and above the first

permit.

You can find a copy of the PGP 99-04 at hitp://www.nwo.usace army.mil/html/od-
rne/nehome.html and click on “General Permits” on the left hand side of the page.

@,



In June of 2010, Jeffrey Lake Development submitted an application directly to the Corps for
“repair and maintenance of existing cement bag seawalls”™. It was determined that this
application was referring to work done under the Nationwide 13 verified on June 25, 1999, A

copy of the letter is enclosed.

Our permits allow a project proponent to carry out an activity that involves the placement of
fill material in waters of the U. S. The permits authorize the project proponent to maintain that
which was permitted. The permits do not, however, convey property rights, nor do they
authorize trespassing. If the cement ba g seawall is, in fact, on CNPPID property and CNPPID
will not allow maintenance of the seawall, the Corps cannot compel CNPPID to allow J effery

Lake Development to maintain the seawall.

If you have any questions concerning this determination or jurisdiction, please feel free to
contact Mrs. Barb Friskopp at the above address or call (308) 234-1403 or e-mail

barbara.j.friskopp@usace.arm y.mil.
Sincerely,

1 L. Moeschen
Nebraska State Program Manager

Enclosure



Steve Windrum

From: randycromer2@gmail.com on behalf of Randy Cromer <rcromer@nebnet.net>
Sent: Thursday, April 04, 2013 9-46 AM

To: Steve Windrum

Cc: Sally Jochum

Subject: Fwd: seawall materials

Attachments: - Erosion Control Structures Material List.pdf

Steve

allowed at all?

I'sent this email to Frank to see if bags were allowed. As you can see Frank's answer to my question is
somewhat different. But the materials sheet plainly says bags are prohibited.

If Central does not allow bags, the only way we could repair the west side would be with riprap. I doubt that
Central would give us a waiver to use bags, and the possibility of a waiver assumes that the prohibition of bags

is solely a Central rule.

randy
---------- Forwarded message ----------
From: Frank Vetter <fvetter@cnppid.com>

Date: Wed, Apr 3, 2013 at 4:03 PM
Subject: RE: seawall materials

To: Randy Cromer <rcromer@nebnet.net>

Randy,

Attached is the current list of prohibited and acceptable materials. Cement bags are not on the list.

Frank

From; randmomer_?,@gmafl.com [mailto:[andygrgmetz@gmail.comi On Behalf Of Randy Cromer

Sent: Wednesday, April 03, 2013 3:20 PM
To: Frank Vetter
Subject: seawall materials

Frank:



Could you send me Yy our cuxrent st of materials allovwed on scavwalls,

It is getting to be that time of year again.,

Is there any truth to the rumor I heard that we can again use the cement bags?

randy



KEEP FOR YOUR RECORDS

ehicle bodies
Farm machinery
Metal junk, including appliances, containers and barrels (including plastic barrels)
Building debris (wood and roofing materials, sheet rock, brick, cinder block, etc.)
Hollow core block (foundation block)
Concrete bags
Small aggregate
Asphalt
Organic debris
Creosote :
Concrete with exposed rebar
Tires
Non-plated nuts, bolts, nails, cables, straps, etc. used in seawall construction
Non-encapsulated, beaded polystyrene
Treated lumber and pilings (creosote, chromate Copper arsenate (CCA) or
alkaline copper quaternary (ACQ)) used less than one foot above the ordinary
high water mark of the lake (commonly referred to as the Normal Shoreline)

on

Clean broken concrete, rock or similar material

Fabriform

Concrete solid blocks

Formed or fabricated concrete

Plastic

PVC

Metal and plated metal

Plated nuts, bolts, nails, cables, straps, etc. used in seawall construction
Fiberglass

Untreated lumber

Treated lumber and wood pilings (creosote, chromate copper arsenate (CCA) or
alkaline copper quaternary (ACQ)) used more than one foot above the ordinary
high water mark of the lake (commonly referred to as the Normal Shoreline)

Central may consider materials not listed above on a case by case basis.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Central Nebraska Public Power Project No. 1417-246
and Irrigation District

ORDER MODIFYING AND APPROVING REVISED LAND AND SHORELINE
MANAGEMENT PLAN

(April 11, 2014)

1. On December 7, 2009, Central Nebraska Public Power and Irrigation District
(Central) filed an application for Commission approval of its revised Land and Shoreline
Management Plan (LSMP) pursuant to article 421 of the license for the Kingsley Dam
Project (Kingsley Project or project) No. 1417.} For the reasons discussed below, the
revised LSMP, as modified herein, is in the public interest because it comprehensively
manages the project shoreline in a manner that protects environmental and public
recreation resources, preserves historic and cultural resources, and protects scenic
quality and aesthetic resources. Accordingly, this order approves Central’s revised
LSMP, as modified below.

BACKGROUND

A. Project Description

2. The Kingsley Project is located on the North Platte and Platte Rivers in Garden,
Keith, Lincoln, Gosper, and Dawson Counties, Nebraska, and has an authorized capacity
of 49.97 megawatts (MW). The Kingsley Project consists of two distinct segments:

(1) Lake McConaughy and Lake Ogallala; and (2) Central Supply Canal (Tri-Count/y
Supply Canal).

3. The first segment contains Lake McConaughy and Lake Ogallala. Lake
McConaughy, upstream of the Kingsley dam, is about 21 miles long and has
approximately 30,500 surface acres. Kingsley dam is at the eastern end of the Lake
McConaughy; an expanse of wetlands defines the western end. Except for those lands
occupied by project facilities and four residential cabin areas, all project lands at Lake

1 Central Nebraska Public Power & Irrigation District, 84 FERC q 61,079 (1998)
(Relicense Order).

S
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McConaughy are leased to Nebraska Game and Parks Commission (Nebraska Game
Commission) to create the Lake McConaughy State Recreation Area (State Rec. Area).
Immediately downstream of the Kingsley dam, Lake Ogallala, has approximately 300
surface acres. Fishing, boating, camping, and bald eagle viewing are popular activities
at Lake Ogallala. The Lake McConaughy State Rec. Area encompasses all of the
shoreline within the project boundary at Lake Ogallala except for those areas with public
works facilities which are not open to the public.

4, The second segment of the project begins at the Central (or Tri-County) diversion
dam, located 50 miles downstream of Kingsley dam at the confluence of the North and
South Platte rivers. The dam diverts water into a 75-mile-long supply canal, which
flows through 27 canyon lakes of varying sizes and three hydroelectric developments
(Jeffrey Hydro, Johnson-1 Hydro, and Johnson-2 Hydro) before water is returned to the
Platte River east of Lexington, Nebraska.

5. The canyon lakes and other water bodies impounded along the supply canal vary
in size from less than 1 surface acre to about 2,500 acres. The revised LSMP describes
each lake that is equal to or greater than 20 acres. Most of the shoreline along the canal
and around these lakes is available for public recreation. There are 10 lakes in Lincoln
County, where the supply canal is diverted from the Platte River, including: Box Elder
Canyon Lake (22 acres), Cottonwood Lake (33 acres), Snell Lake (53 acres), and Jeffrey
Lake (575 acres). Box Elder Canyon Lake and Jeffrey Lake both have small Wildlife
Management Areas (Wildlife Areas) managed by Nebraska Game Commission. Jeffrey
Lake has residential homes along the shoreline on lands owned by Central and leased to
a lake association. Some of these homes are within the project boundary. Appendix D
of the LSMP includes a plan for reviewing the project boundary pursuant to article 421.
The purpose of the plan is to assure that adequate lands are controlled to carry out
project operations, including public access for recreation and to determine if lands can
be removed from the project boundary that are currently used for residential or
agricultural purposes without compromising project operational needs. This review is
currently ongoing.

6. There are a number of lakes in Dawson County, the next county that the supply
canal enters on its way east. The lakes of note along this stretch of the canal are: Hiles
Canyon Lake (19 acres), the Midway Lakes (ranging from 48 to 341 acres), Gallagher
Canyon Lake (182 acres), and Plum Creek Canyon Lake (252 acres). Plum Creek
Canyon Lake has a small Wildlife Area and public boat access. Residential homes are
scattered on private and project lands along its steep banks. Gallagher Canyon Lake has
a State Rec. Area that provides camping, picnicking, and boating access. Two of the
Midway Lakes have residential homes along their shorelines. Like Jeffrey Lake, most
homes are on lands leased from Central. Some of these homes are within the project

boundary.
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7. With its northern portion in Dawson County and its southern portion in Gosper
County, Johnson Lake (2,500 acres) is the largest lake on the canal system. Johnson
Lake is the only lake in the canal system with its entire shoreline developed for
residential, marina, or public recreational use. There are two State Rec. Areas at
Johnson Lake, which offer a variety of public recreational opportunities including
handicapped accessible fishing, camping, picnicking, and swimming. A public golf
course is located just below the dam. Finally, a few small canyon lakes on the supply
canal lie within Gosper County. One of these lakes, East Phillips Lake (142 acres), has a
Wildlife Area with a public boat ramp and fishing access. \

B. Licensee’s Proposed Revised Land and Shoreline Management Plan

8. Central’s current LSMP was approved in 2002, and revised in 2006 to allow for
the expansion of a concession area.” Article 421 of the license requires Central to file an
update to its LSMP every five years for Commission approval. The plan isto: (1)
identify project lands reserved for wildlife, public recreation, residential, agricultural,
and other uses; (2) specify proposed land use changes; (3) designate specific areas for
campgrounds, recreational vehicles, fishing, hunting, and boating; (4) identify measures
to protect threatened and endangered species consistent with other wildlife protection
requirements in the license; (5) include provisions to control aquatic vegetation and
sedimentation in project reservoirs; (6) be developed in consultation with the U.S. Fish
and Wildlife Service (FWS) and the Nebraska Game Commission; and (7) be updated
every three years for threatened and endangered species and every five years for the
remainder of the plan with any changes in land or recreational use.

9. Central has filed this revised LSMP to comply with article 421. Central states
that it sought to improve the organization of the original LSMP and make it more
accessible and easier to use. Central proposes to use this revised LSMP as a baseline to
evaluate developmental proposals and recreational needs at the project. The revised
LSMP provides guidance on how Central would manage project lands and shoreline; it
identifies specific allowable uses and the procedures that the licensee and the public
would follow to undertake these uses. Specifically, the revised LSMP modifies its
existing LSMP in three areas by: (1) reducing the existing six shoreline management
classifications to five classifications and identifying and defining the allowable uses
permitted under each classification, (2) modifying the permitting procedures as they
relate to the new shoreline management classifications, and (3) extending the current
five-year LSMP review cycle to a six-year cycle.

2 See Order Modifying and Approving Land and Shoreline Management Plan,
101 FERC { 62,015 (2002) and Order Revising Land and Shoreline Management Plan,
116 FERC { 62,095 (2006).
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10.  The revised LSMP incorporates, as appendices, documents that the Commission
must also review and approve under articles 421 (LSMP article) and 422 (standard land
use article) of the project license, including: (1) the land and shoreline management
classification maps (Appendix A); (2) descriptions of project lands and waters
designated for public recreational use (Appendix B); (3) a management plan for least
tern and piping plover nesting on the shore of Lake McConaughy (Appendix C);* and (4)
a plan for reviewing the FERC boundary (Appendix D).

- C. Consultation

11. Pursuant to its original LSMP review consultation protocols and article 421,
Central notified state and federal agencies of its intent to undertake revisions to the plan
in late 2007, soliciting participation specifically from FWS, Nebraska Game - :
Commission, Nebraska State Historic Preservation Officer (SHPO), U.S. Army Corps of
Engineers (Corps), and the five counties — Garden, Keith, Lincoln, Gosper, and Dawson,
Nebraska. Central held multiple meetings with the resource agencies and with members
of the public, conference calls, and email exchanges over the course of two years,
culminating in distribution of a revised LSMP draft for final agency comment. Central
recetved comment letters from FWS and Nebraska Game Commission. FWS expressed
an appreciation for the opportunity to review the draft LSMP and did not provide any
objections. Nebraska Game Commission stated it had no objections to the classification
maps or revised LSMP overall and that the revised LSMP does an appropriate job of
ensuring shoreline integrity.

12. In mid-December 2007, Central held three public information meetings at
various locations throughout the project area. Central organized a stakeholder group to
serve in an advisory capacity during the LSMP revision process with members
representing lake tenants, adjacent landowners, recreational users, commercial operators,
agencies, local governments, and environmental interests. Central met with and sought
input from the stakeholder group at various times throughout the process, including
providing informal drafts of the revised LSMP and other materials over the course of the
revision process. Central made the draft revised LSMP publicly available and solicited
written feedback from the public and held another series of meetings in September 2009.

* The licensee’s plan for least tern and piping plover nesting on the shore of Lake
McConaughy was approved by the Commission on February 25, 2011. See Order
Approving Management Plan for Least Terns and Piping Plover on the Shore of Lake
McConaughy Pursuant to Article 421, 134 FERC 62,171 (2011).
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D. Public Notice, Comments, and Interventions

13.  On December 7, 2009, Central filed its revised LSMP and on December 17, 2009,
Commission staff issued a public notice accepting the revised LSMP and established
January 19, 2010 as the deadline to file comments, protests, and motions to intervene. In
response to the notice timely motions to intervene and comments were filed by Jeffrey
Lake Development, Incorporated (Jeffrey Lake Development) and Jomtly by Ephriam
and Barbara Hixson and Graupner, Sands & Barber (Hixson and Barber) The licensee
filed a timely opposition to the motion filed by Hixson and Barber.® On January 11,
2010, the United States Department of the Interior stated that it had reviewed the revised
LSMP and had no additional comments on the plan.

14.  On February 2 and 3, 2010, Central responded to Jeffrey Lake Development and
Hixson and Barber’s comments.

15. OnMay 11, 2011, Commission staff issued an environmental assessment (EA)
for review and comment. The comment period ended on June 13, 2011. Central filed
comments to the EA on June 9, 2011. The FWS filed comments on June 20, 2011,

* Timely, unopposed motions to intervene are granted by operation of Rule 214(c)
of the Commission’s Rules and Regulations. 18 C.F.R. § 395.214(c)(1).

% The Hixsons 1ncorporate by reference all matters raised in their submission of
August 7, 2008 in a prior proceeding involving their property on Plum Creek Canyon
Lake. The Commission has repeatedly declined to accept arguments incorporated by
reference from a prior pleading. See, e.g., Southern California Edison Company, 135
FERC 9 61,164 at n.11 (2011); Duke Energy Guadalupe Pipeline, Inc., 116 FERC
9.61,080 at P 19 (2006) (stating that "the Commission's standard practice is not to attow
parties to incorporate by reference arguments made in prior pleadings). In any event, as
noted in the order denying rehearing, Central, 125 FERC { 61,192 (2008), the
Commission previously found that the arguments raised by the Hixsons in their August 7,
2008 motion were without merit.

S Where an answer in opposition is filed no later than 15 days after the motion to
intervene is filed, the movant only becomes a party to the proceeding when the motion is
expressly granted by the Commission. 18 C.F.R. § 395.214(c)(2). By notice issued
June 29, 2010, the Commission’s secretary granted the motion to intervene filed by
Hixson and Barber.

7 Central generally disagreed with the comments but did provide clarification of
the LSMP on the subject of “Discharges” and agreed to add residential heat pumps
discharges as “Accessory Uses.”
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stating that it found the environmental measures to be adequate environmental
protections. In the EA, Commission staff concluded that the implementation of the
revised LSMP, with staff-recommended measures, would not constitute a major federal
action significantly affecting the quality of the human environment.

16.  As discussed below, I have considered the comments, motions to intervene, and
Commission staff’s EA in deciding whether, and under what conditions, to approve the
proposed LSMP.

DISCUSSION

A. Property Interests

17.  Jeffrey Lake Development asserts that it entered into a lease with the licensee
prior to the creation of the original LSMP and that its lease is not subject to the LSMP.
Central disagrees with Jeffrey Lake Development’s interpretation of the lease.

18. A licensee is required to acquire and retain all interests in non-federal lands
necessary or appropriate to carry out project purposes.® These interests can be obtained

" through easement, fee title, leases, and other types of conveyances. The instruments of
conveyance define the extent of the licensee’s right.” The inclusion of lands within a
project boundary serves the function of indicating that the lands are used in some
manner for project purposes. However, the mere inclusion of lands within a project
boundary will not restrict landowner uses, since such inclusion does not itself create or
alter property rights.'® Thus, this order does not impact property rights. Whatever rights
an entity has in lands within the project boundary, whether conferred by deed, lease,
easemelnlt, or other conveyance, will not be altered by our action regarding this revised
LSMP.

8 See standard Article 5 of the project license.

? Any disputes regarding property rights are not within the Commission’s
jurisdiction; rather, they are matters for state courts to resolve. The project consists of
“all lands, fo the extent of the licensee’s interests in those lands, enclosed by the project
boundary” shown in the Exhibit G (Project Boundary) drawings. The current Exhibit G
drawings for the project were approved in the Order Approving Revised Exhibit G
Drawings, issued August 30, 2005, 112 FERC § 62,182.

10 See, e.g., PacifiCorp, order on rehearing, 80 FERC q 61,334, at 62,113 (1997).

! Order Modifying and Approving Shoreline Management Plan Pursuant to
Article 407, issued March 27, 2013 142 FERC 62,256
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19. Jeffrey Lake Development argues that the proposed LSMP infringes upon its
rights in several ways, including the licensee’s reservation of the right to issue permits,
impose fees, and regulate erosion control. We disagree. As noted above, the licensee
must secure all interests in non-federal lands necessary or appropriate to carry out
project purposes; and whatever rights an entity has in those lands are not altered by the
inclusion of such lands within the project boundary. In turn, as allowed by the licensee’s
interests in such lands, it has the authority under license article 422 to grant permission
for certain types of use and occupancy of project lands and waters without prior
Commission approval, only if the proposed use is consistent with the purposes of
protecting and enhancing the scenic, recreational, and other environmental values of the
project. The licensee also has the continuing responsibility to supervise and control
these uses for which it grants permission. The licensee’s proposal to regulate
grandfathering, methods for protecting shoreline integrity, wetlands, and the transfer of
permits within the project boundary falls within its license responsibilities to balance
various public interests and protect project resources. As noted above, the licensee is
required to acquire and retain the appropriate interests in project lands in order to carry
out project purposes.

B. Revised Management Classifications and Allowable Uses

20.  The original LSMP set forth six management categories — (1) Concessionaire;
(2) Open Space; (3) Outside FERC Project Boundary; (4) Overlay Zone, which includes
a Species Protection Zone, Day Use Area, and Non-Motorized Vehicle Area; (5) Project
Works; and (6) Residential — that apply to land within and outside the project. The
revised LSMP has five management classifications — (1) “A” classification; (2) “B”
classification; (3) “C” classification; (4) Resource Protection; and (5) Project Works —
that apply to land comprehensively within the project boundary. The revised
classifications are intended to capture existing and anticipated future land and shoreline

development patterns.
21.  The proposed management classifications are defined as follows:

(1) “A” classification areas are those areas within existing high density
development in and outside the project boundary that present no unique
environmental qualities or resource values that would preclude continuation of

existing uses;

(2) “B” classification areas are those areas that may have development adjacent
to, but not within, the project boundary, and require a riparian buffer;

(3) “C” classification areas are those areas that will not, or should not, support
as high a level of private and commercial development as classifications “A”
and “B” because of shoreline topography, aesthetic values, and known or
potential environmental or cultural resources, and require a riparian buffer;
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(4) resource protection classification is for specific resource management,
species protection, and environmental purposes while permitting limited use;

and

(5) project works classification includes areas occupied by dams, powerhouses,
canals, or other structures or facilities essential to Central’s operations.

22, The revised classification system uses a project-wide, as opposed to a by-
reservoir, approach to balancing private and public use and resource protection efforts
by locating the greatest future development opportunities in areas of existing
development, while protecting shoreline integrity and natural aesthetics in places where
there is currently little development. Although this results in some reservoirs with large
percentages of some classificationsand little or no- amount of other classifications, the -
system as a whole provides a reasonable balance of uses. Figure 1, below, provides the
length and percentage of project shoreline for each shoreline management classification.

Shoreline Management Shoreline Length Shoreline Percentage
Classification (miles)
Resource Protection 112 34%
A 19 6%
B 30 9%
C 28 9%
Project Works 137 42%

Figuare 1: Length and percentage of project shoreline for each shoreline management classification im revised

LSMP. Source: Central’s September 7, 2009 Revised Land and Shoreline Management Plan (filed

December 2009).
23.  Further, the revised LSMP lists the structures, activities, and uses that are
generally allowed within each management classification. The LSMP notes that even if
a use may be allowed under a certain management category, it may still require a permit
from the licensee. Some allowable uses may also require review and approval by local,
county, state, and/or Federal authorities. Other uses not described in the LSMP would
be considered by Central on a case-by-case basis, and may require additional
information and permitting teview beyond that required for identified allowable uses.
The LSMP establishes the broad-based management criteria that the licensee would use
in evaluating proposed new uses for both commercial and residential activities, as well
as, facility construction standards for each activity.

24.  We agree that the LSMP’s revised shoreline management classifications properly
reflect the nature of the lands within the project boundary and will enable Central to
better implement the LSMP. The land use classifications apply to all project lands, and
represent a comprehensive effort to protect project lands and waters and to make them
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available to the public to the maximum extent practicable. The goal of the revised five
classifications and the activities that would be allowed within each classification is to
minimize land use effects on project resources.

C. Permit Program

1. Permitting Procedures

25.  The licensee would continue to issue permits for any development or construction
(e.g., land disturbance, dredging, and private recreation structures) along the resérvoir
shoreline and within the project boundary before work begins, in accordance with
license article 422. The revised LSMP outlines the licensee’s existing step-by-step
permitting process, and includes general guidelines (Appendix E) for shoreline
permitting applicable to all development and constructiorn activities within the project
boundaries. The permitting procedures also include protections for migratory birds, bald
eagle, least tern, piping plovers, burying beetles, shoreline integrity, cultural and
recreational resources, native grasslands, and wetlands. The revised LSMP states that
the licensee may make changes to these guidelines from year to yeat and to conform to
the revised LSMP. The revised LSMP also describes the licensee’s efforts in
monitoring, enforcing, transferring, and revoking of shoreline permits, and its policy to
allow variances for non-conforming structures, unless such structures contradict
requirements in the license.

26.  Jeffrey Lake Development argues that, under certain circumstances, there is
potential for abuse of the management classification process as well as the permitting
process with respect to the Jeffrey Lake Development sublessees. It recommends
specific language for section 3.2.1 of the revised LSMP to address potential bias toward
applications filed by individuals who are currently in litigation with Central and for
section 4.1 of the revised LSMP to require Central to consider, review, and act upon any
individual application or proposal on a good faith basis because of the past and current
litigation between itself and Central.? Central opposes Jeffrey Lake Development’s
recommendations, asserting that it is always obliged to act in good faith.

27.  Under the Commission's standard land use article, article 422 in Central’s license,
a licensee has the authority to grant permission for certain types of use and occupancy of
project lands. The licensee “may exercise the authority only if the proposed use and

2 Jeffrey Lake Development states that it has been in litigation with Central for
many years with respect to various lease issues at Jeffrey Lake. Most recently, an order
was entered by the District Court of Lincoln County, Nebraska, enjoining Central from
taking any enforcement action with respect to alleged violations of the lease between
Central and Jeffrey Lake Development.



20140411-3026 FERC PDF (Unofficial) 04/11/2014
Project No. 1417-246 -10-

occupancy is consistent with the purposes of protecting and enhancing the scenie,
recreational, and other environmental values of the project.”*® The licensee's authority
to grant any non-project.uses of project land under the standard land use article is within
its discretion. Thus, Central can decide whether to grant partlcular applications. The
Commission has explained that it wishes to avoid the burden arising from the need for it
to act on minor malters such as the approval of routine applications for non-pro;ect uses
of project lands."* However, we may consider allegahons that the manner in which a
licensee exercises the authority we have given it is discriminatory or inconsistent with its
license, its LSMP, or any guidelines that it has established.

2. Permit Transfer

28.  Central proposes to continue to review permits at the time the permitted use
changes ownership and decide whether to allow the current permit to transfer to the new
owner or to require the new owner to apply for a new permit. Jeffrey Lake Development
opposes Central’s proposal to have complete discretion to transfer rights under an
existing permit to a new owner. It states that the District Court of Lincoln County,
Nebraska, enjoined Central from prohibiting assignment and transfer of property interest
under a permit when ownership of the accompanying lease and leasehold interest,
together with the improvements on such leasehold interest, changes hands.

29.  Under article 422, the licensee may establish a permitting program for issuing
permits for specified types of use and occupancy of project lands and waters and, as
noted above, the licensee has the continuing responsibility to supervise and control these
uses for which it grants permission. Thus, Central can decide whether to transfer
permits. The Commission, however, does not recommend that a licensee allow the
permittee to transfer the permit automatically if the property is sold. Instead, we
recommend that the licensee review each permit individually to determine if it’s
appropriate to transfer upon the sale of a property.

3. Permitting Fees

30.  Jeffrey Lake Development states that the following sentence should be added to
section 4.10 of the revised LSMP: “Central is not authorized by its FERC license to
assess any fees for purposes of income generation, and in no event shall any fees
assessed be of such amount or of such application as shall be intended or determined to
be income producing or revenue enhancing.”

B Relicense Order, 84 FERC 1 61,079, at 61,349 (Article 422).

' See Brazos River Authority, 11 FERC 1 61,162, at 61,347 (1980) (announcing
general application of the standard land use article).
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31. . Central opposes Jeffrey Lake Development’s recommendation, asserting that the
proposed language would not serve as a check on excessive fees, but would rather
prohibit fees altogether. Central cites the case The Coalition for the Fair and Equitable
Regulation of Docks on the Lake of the Ozarks v. FERC," to argue that licensees may
charge fees to offset the costs of administering a permitting program, but cannot make a

profit off the permitting fees.

32.  The Commission has long recognized that the use of project property for
recreational purposes will likely cause a licensee to incur expenses that, in fairness, it
should be able to recover. As areflection of this policy, the Commission, since 1965,
has maintained recreational development regulations at section 2.7 of the Commission’s
Regulations, which encourage the development of recreational facilities at licensed
projects but provide that: “the Commission will not object to licensees and operators of
recreational facilities within the boundaries of a project charging reasonable fees to users
of such facilities in order to help defray the cost of constructing, operating, and
maintaining such facilities.”"® Further, article 422 permits the licensee to . . . establish
a program for 1ssuing permits for the specified types of use and occupancy of project
lands and waters, which may be subject to payment of reasonable fee to cover the
Licensee’s costs for administering the permit program.” User fees, however, must be
reasonable and related to the purpose of the permitting program."” Jeffrey Lake
Development has not demonstrated that the user fees imposed by Central are not related
to the permitting program. If the permitting fees are or become unreasonable, under
article 422 the Commission may require modification of the licensee’s permit standards,
guidelines, and procedures.

D. Grandfathering

33. Inits revised LSMP, Central proposes to “grandfather” or allow, certain prior-
existing uses that have not received the appropriate prior permission or do not meet

. current yse requirements to continue. The revised LSMP outlines the factors Central
may consider when determining whether to grandfather a use and the restrictions it may
impose on grandfathered uses.

15 The Coalition Jor the Fair and Equitable Regulation of Docks on the Lake of the
Ozarks v. FERC, 297 F.3d 771 (8th Cir. 2002), cert. denied, 123 S. Ct. 1749 (2003),
(affirming Union Electric Co., 90 FERC ¥ 61,249 (2000)).

1618 C.F.R. § 2.7 (2013).
Y Union Electric Co., 90 FERC 1 61,249, at 61,837 (2000).
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34.  Jeffrey Lake Development contends that the revised LSMP eliminates the concept
of grandfathermg that was contained in the original LSMP, and recommends that
specific provisions of the original LSMP that refer to grandfathering be included in the
revnsed LSMP. Jeffrey Lake Development asserts that the Commission, in a previous
order," acknowledged the grandfathering of existing contracts at the project and stated
that the Commission is obligated to act consistently with the jurisdictional aspects of
those contracts unless and until, following public notice and opportunity for comment,
the Commission determines that the licensee’s compliance with those contracts is no
longer consistent with the public interest. Jeffrey Lake Development agrees with
Central’s need to address and possibly remove any uses or structures that pose
identifiable and observable hazards. However, Jeffrey Lake Development maintains that
these noncompliant uses and structures can be addressed in the rev1sed plan without any
resort to exceptions, qualifications, and restrictions.

35.  Central argues that Jeffrey Lake Development confuses “grandfathering” for a
“concept, right, etc.” that exists beyond the LSMP. Central asserts that Jeffrey Lake
Development’s 1980 “master lease” with Central requires Jeffrey Lake Development to
comply with existing federal, state, and local statutes and regulations and states that the
lease is subject to restrictions set by the Commission. Further, Central states that Jeffrey
Lake Development mistakenly believes that FERC must “grandfather” its master lease in
the LSMP, when the Commission would only approve a licensee’s proposal to
grandfather ex1st1ng uses in a LSMP. It argues that requiring Jeffrey Lake
Development’s revisions to section 4.5 of the LSMP would remove its ability to control
its shoreline as required by its FERC license article 5. Last, Central requests the
Commission to clarify its position on compliance with contracts that may conflict with
license requirements.

36.  Asnoted above, a licensee is required to acquire and retain all interests in non-
federal lands necessary or appropriate to carry out project purposes.’® These interests
can be obtained through easement, fee title, leases, and other types of conveyances. The
instruments of conveyance define the extent of the licensee’s right.?® The inclusion of

18 Central Nebraska Public Power & Irrigation District, 125 FERC 161,192
(2008).

12 See standard Article 5 of the project license.

¥ Any disputes regarding property rights are not within the Commission’s
jurisdiction; rather, they are matters for state courts to resolve. The project consists of
“all lands, fo the extent of the licensee's interests in those lands, enclosed by the project
boundary” shown in the Exhibit G (Project Boundary) drawings. The current Exhibit G
drawings for the project were approved in the license order. Order Approving Revised
Exhibit G Drawings, issued August 30, 2005, 112 FERC § 62,182.
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lands within a project boundary serves the function of indicating that the lands are used
in some manner for project purposes. However, the mere inclusion of lands within a
project boundary will not restrict landowner uses, since such inclusion does not itself
create or alter property rights.2' Thus, this order does not impact property rights.
Whatever rights an entity has in lands within the project boundary, whether conferred by
deed, lease, easement, or other conveyance, will not be altered by our action regarding
this revised LSMP.

37. Intumn, as allowed by the licensee’s interests in such lands, it has the authority
under license article 413 to grant permission for certain types of use and occupancy of
project lands and waters without prior Commission approval, only if the proposed use is
consistent with the purposes of protecting and enhancing the scenic, recreational, and
other eénvironmental values of the project. The licensee also has the continuing
responsibility to supervise and control these uses for which it grants permission. The
licensee’s proposal to regulate recreational uses, buildings, shoreline access facilities,
docks and boat launches, shoreline stabilization, excavation, vegetation modification,
wildlife habitat, discharges, fueling, water intakes, agricultural uses, utilities, and
signage within the project boundary falls within its license responsibilities to balance
various public interests and protect project resources. As noted above, the licensee is
required to acquire and retain the appropriate interests in project lands in order to carry
out project purposes.

38. We approve Central’s proposal to grandfather certain prior-existing uses that have
not received the appropriate prior permission and/or that do not meet current use
requirements. We reject Jeffrey Lake Development’s revisions to grandfathering as we
have no authority to require a licensee to authorize existing Erivate uses of project lands
and waters that do not relate to a project’s public purposes.”

‘E. Endangered Species

39. There is one federally threatened and are two federally endangered species with
the potential to occur in the managed shoreline area. These species include the
endangered interior least tern (Sterna antillarum), endangered American burying beetle
(Nicrophorus americanus), and the threatened piping plover (Charadrius melodus).

21 See, e.g., PacifiCorp, order on rehearing, 80 FERC 9 61,334, at 62,113 (1997).

2 See, e.g., Public Utility District No. 2 of Grant County, Washington,
88 FERC { 61,012, at 61,033 (1999); Central Maine Power Company, 75 FERC { 61,052

(1996).
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40.  Recreation activities at Lake McConaughy have the potential to affect interior
least terns and piping plovers if activities occur during the nesting season and disturb
nesting birds. To reduce the potential for adverse effects and to comply with article 421
of the project license, Central filed its Management Plan for Least Tern and Piping
Plover Nesting on the Shore of Lake McConaughy on March 9, 2010, which the
Commission approved on February 25, 2011. The final plan incorporates comments
from FWS and Nebraska Game Commission. As detailed in the management plan,
Central would conduct annual surveys to identify nesting areas and implement measures
to restrict activities in identified areas. Central would also conduct annual surveys to
record nesting success and participate in annual consultations with FWS to determine
the need for additional measures to reduce predation on tern and plover eggs. The
revised LSMP also protects tern and plover nesting habitat around Lake McConaughy
under the Tern and Plover Resource Protection Classification with specific restrictions
such as, limits on beach access points and prohibition of beach construction or
maintenance activities, fireworks, and unleashed dogs during the nesting season. ‘

41.  The revised LSMP could also permit activities that disturb the soil within
American burying beetle habitat and potentially affect this species. To reduce potential
effects on American burying beetle, the revised LSMP includes restrictions on lighting
and soil disturbing activities adjacent to all project developments between Boxelder
Canyon and Gallagher Canyon. In this area, the licensee would prohibit mercury vapor
and ultraviolet lighting, including “bug zappers” within project lands around these
developments. Additionally, the licensee would not permit any project, including
disturbance of more than 100 square feet of previously undisturbed soil between May 31
and October 31, unless the specific area has been treated to reduce potential for
American burying beetle presence. Such treatments include mowing of vegetation and
daily removal of carrion over a 28-day period prior to soil disturbance.

42.  While the licensee’s proposed mowing and carcass removal over a 28-day pertod
would reduce the potential for American burying beetle brood chambers in the soil
disturbance area, American burying beetle pupa still may occur on site since the
pupation period is longer than 28 days. Activities resulting in the mortality of American
burying beetle pupa life stage would constitute “take” under the Endangered Species Act
and should be avoided.

43.  Inthe EA, Commission staff concluded that the revised LSMP could permit
activities that include soil disturbance within American burying beetle habitat, and
recommended that the licensee increase its mowing and carcass removal period from 28
to 48 days to increase the chance that any pre-existing American burying beetle pupa
would have emerged prior to disturbance. In its June 9, 2011 letter, the licensee agreed
with the Commission’s recommendation to increase the treatment period to 48 days.

44.  On May 17,2011, Commission staff sent a letter to FWS requesting concurrence
with our determination that the revised LSMP with our recommended changes would
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not likely adversely affect interior least tern, piping plover, and the American burying
beetle. On June 15, 2011, the FWS filed a letter concurring with our determination.

45. To reduce potential for disturbance to American burying beetle pupa, the licensee
should increase the treatment period to 48 days to increase the chance that any pre-
existing pupa will have emerged prior to disturbance.

F. Other SMP Measures

1. Shoreline Integrity

46.  Jeffrey Lake Development recommends that Central add language in section 2.2.5
of the revised LSMP to accept cement bag seawalls for shoreline stabilization at Jeffrey
Lake. Central opposes revising the LSMP to specifically approve cement bag seawalls
for shoreline stabilization because it asserts that approving specific details for one lake is
inappropriate for a project-wide policy and there is nothing in the current policy to
prevent Central from approving the use of cement bag seawalls.

47.  Central prefers natural or biotechnical methods to promote shoreline integrity;
however, Central will consider allowing broader erosion control measure applications,
such as riprap, in certain locations. Central protects shoreline integrity through: (1)
constructing bulkheads and retaining walls in accordance to license article 422; (2)
establishing of resource protection classifications for shoreline integrity at Lake
Ogallala, Gallagher Canyon Lake, and several of the smaller Supply Canal lakes; (3)
using Permitting Procedures and standards developed in consultation with the FWS and
the Nebraska Game Commission; and (4) requiring vegetated buffer zones in “B,” “C,”
and Resource Protection Management Classifications.

48.  As stated in the EA, the LSMP allows for a variety of different erosion control
measures and materials including vegetative controls, with riprap and other broader
measures (which would include vertical sea walls) identified as a last resort. These
measures are intended to protect habitat along the shoreline, as well as the scenic
integrity of the lake. While erosion itself can have a negative effect on project
aesthetics, shoreline protection measures such as retaining walls can also detract from
scenic values. The use of native vegetation and other bioengineering methods would
benefit both habitat and scenery at the project. As such, we do not require the
modifications requested by Jeffrey Lake Development.

2. Plan for Reviewing FERC Boundary

49.  Appendix I of the current LSMP requires the licensee to conduct a phased review
of project boundaries and related issues and to submit annual progress reports pursuant
to Central’s Plan for Reviewing FERC Boundary, incorporated as Appendix D in the
revised LSMP. The project boundary review is to: (1) assure that adequate lands are
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controlled to carry-out project purposes, including public access to project lands and
waters for recreational purposes; and (2) determine the extent that the project boundary
could be changed to exclude lands used for residential or agricultural purposes without
compromising project operational needs. Concurrently with its boundary review efforts,
Central 1dentifies and makes efforts to address a number of items related to management
of project lands and shoreline, including: encroachments on project lands and waters,
development of erosion agreements, research and review of historical survey
information, and enforcement of terms in existing leases and agreements.”

50.  Central filed the revised Johnson Lake Boundary Review on June 19, 2013. Whale
Central completed and filed the Lake McConaughy and Lake Ogallala Boundary Review
in 2004, it discovered that some important shoreline, beach, and recreation areas were
outside the current project boundary and is currently revising its review. Central has not -
completed the boundary reviews for Jeffrey Reservoir or Midway Lake. Jeffrey Lake
Development wants dates adjusted. Central is currently filing annual reports on the status
of its boundary review. Once this review is completed it will be filed for Commission
approval. These dates and extensions are being addressed outside of the LSMP.

3. Recreational Lands

51.  Hixson and Barber argue that the recreational lands within and adjacent to the
project lands are unnecessary to the project, and thus, Central should be required to
divest the recreational lands to the owners of the “improvements” on those lands.

52. Wedisagree. Central must retain sufficient control over its recreational lands in
its project boundary. Section 10(a)(1) of the Federal Power Act (FPA) provides that
licensed projects shall be best adapted to a comprehensive plan for improving or
developing the waterway for beneficial public purposes, including recreation.” To this
end, standard license article 5 requires licensees to acquire and retain all interests in non-
federal lands necessary or appropriate to carry out project purposes and section 2.7 of
the Commission’s regulations directs licenses to “acquire in fee and include within the
project boundary enough land to assure optimum development of recreational resources
afforded by the project.”®

53.  We consider it contrary to the public interest to allow a licensee that holds in fee
lands needed for project purposes to transfer those lands to a third party, thus taking the

2 Appendix D.
2 16 U.S.C. § 803(a)(1) (2012).
25 18 C.F.R. § 2.7 (2013).
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lands away from an entity over which we have jurisdiction and giving them to one over
which we do not. The end result of such a transaction would be to make it much more
difficult for us to ensure that project purposes are resolved.?® However, following a
project boundary review and license ameéndment, Central may divest the recreational
lands that are no longer within the project boundary.

4. Amendments to the LSMP

54.  Jeffrey Lake Development recommends that section 6.0, Modifications and
Amendments to the LSMP, be modified to include a distinct subsection that provides for
additional notification and consultation within the amendment process. Central opposes
the proposed revision because it already provides for adequate, extensive, and consistent
stakeholder involvement for proposed amendments to the LSMP and other Commission-

approved plans.

55. Inits revised LSMP, Central outlines its agency and stakeholder consultation
process before filing an amendment with the Commission. We find these measures to be
reasonable. Moreover, we note that agencies and stakeholders have multiple
opportunities to participate throughout an amendment application process. Commission
staff will notice an amendment application requesting motions and notices to intervene
and protests, and will issue an environmental document requesting public review and
comment. Some amendment applications also require an applicant to satisfy the
Commission’s consultation requirements under section 4.38 of the Commission’s

regulations.?’

5. Revised Review Schedule

56.  Article 421 requires Central to review and update the LSMP every five years and
associated species protection plans every three years and to submit a Form 80 recreation
report every six years. Central proposes two modifications to its review schedule: (1) to
adjust the current review cycle for the LSMP to every six years to coincide with the
Form 80 recreation reporting cycle; and (2) to realign the review cycle for the associated
species protection plans so that every other three-year cycle coincides with its proposed
six-year cycle of the LSMP and the six-year cycle of the Form 80. -+

57. Commission staff agrees that the revised review schedule is reasonable. The next
cycle of the Form 80 is due on April 1, 2015. Therefore, ordering paragraph (B)

26 See Wisconsin Power Company, 127 FERC 9 62,078, at P 10 (2009);
AmerenUE, 117 FERC { 61,301, at P 10 (2006).

2718 C.F.R. § 4.38(6) (2013).
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requires the schedule for the updated species protection plans to be filed concurrently
with the 2015 Form 80s. The first revision to the LSMP is not due to be filed until the

following Form 80 cycle in April 2021 (ordering paragraph (C)).
CONCLUSION

58.  The revised LSMP fulfills the requirements of article 421, and will serve as a
comprehensive guide for managing project shoreline lands in a manner consistent with
license requirements and project purposes. The revised LSMP will help ensure that
shoreline development is consistent with the protection and enhancement of
environmental, scenic, cultural, and recreational values, without impeding the continued
safe and reliable production of hydroelectric power at the project. Further, the revised
LSMP would be updated every six years, concurrently with the Form 80 reporting cycle,
to allow for adaptive management of shoreline resources. The revised LSMP, as
modified below, should be approved.

59.  Ordering paragraph (D) requires the licensee to file GIS data regarding the
reservoir area and shoreline management classifications. This will allow detailed
tracking of shoreline resources and uses, and facilitate future reviews.

The Director orders:

" (A) Central Nebraska Public Power and Irrigation District’s revised land and
shoreline management plan, filed December 7, 2009, pursuant to iicense article 421, as
modified by ordering paragraphs (B) and (C) below, is approved.

(B) The updated species protection plans shall be filed concurrently with the
April 1, 2015 Form 80 recreation report and every three years thereafter.

(C) A revised land and shoreline management plan shall be filed with the
Commission for approval, every six years with the Form 80 recreation report, beginning
in April 1, 2021.

(D) Within 90 days of the date of this order, the licensee shall file two separate
sets, of GIS data in a georeferenced electronic file format (such as ArcView shape files,
GeoMedia files, Maplnfo files, or a similar GIS format) with the Secretary of the
Commission, ATTN: OEP/DHAC. The data shall include: (a) polygon files of the

. project reservoir(s) surface area including a separate polygon for the tailrace area; and (b)
polyline files representing the shoreline management classifications (including the
Sensitive Resources designation). The filing must be in CD or diskette format and shall
include polygon data that represents the surface area of each reservoir/tailrace, as shown
on the project boundary exhibits, and polyline data that represents the linear extent of
each shoreline classification segment as shown on maps in the shoreline management

plan.
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A polygon GIS data file is required for the reservoir(s)/tailrace; with each
reservoir separately identified. The attribute table for each reservoir/tailrace must include
at least the reservoir name, water elevation, and elevation reference datum. A polyline
GIS data file is required for the shoreline classifications associated with each reservoir.
The attribute table for each reservoir must include at least the reservoir name and
management classification description for each polyline, consistent with the shoreline

management plan.

All GIS data must be positionally accurate to +40 feet in order to comply with
National Map Accuracy Standards for maps at a 1:24,000 scale. The file name(s) shall
include: FERC Project Number, data description, date of this order, and file extension in
the following format [P-1417, reservoir name polygon/or reservoir name shoreline
polyline data, MM-DD-YYYY.SHP]. The filing must be accompanied by a separate text
file describing the spatial reference for the georeferenced data: map projection used (i.e.,
UTM, State Plane, Decimal Degrees), the map datum (i.e., North American 27, North
American 83), and the units of measurement (i.e., feet, meters, miles). The text file name
shall include: FERC Project Number, data description, date of this order, and file
extension in the following format [P-1417, project reservoir/or shoreline classification
metadata, MM-DD-YYYY.TXT].

(E) This order constitutes final agency action. Any party may file a request for
rehearing of this order within 30 days from the date of its issuance, as provided in
section 313(a) of the FPA, 16 U.S.C. § 8257 (2012), and section 385.713 of the
Commission’s regulations, 18 C.F.R. § 385.713 (2013). The filing of a request for
rehearing does not operate as a stay of the effective date of this order, or of any other date
specified in this order. The licensee’s failure to file a request for rehearing shall
constitute acceptance of this order.

Steve Hocking

Chief, Environmental Resources Branch

Division of Hydropower Administration
and Compliance
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July 30, 2016

Mr. Don Kraus
General Manager

Central Nebraska Public Power & Irrigation District
PO Box 70

415 Lincoln St.

Holdrege< NE 68949-0740

Re; Sustained High Water Levels- Jeffrey Lake

Dear Mr. Kraus:

I am writing to express my concerns regarding the new Normal Lake Elevation Level at
Jeffrey Reservoir.

I will provide some personal background for you to consider while you read this letter.

I started coming to Jeffrey Lake with my father in the 1950’s to enjoy the scenic and
recreational features of the lake, mostly fishing. My wife and I leased a lot from Jeffrey Lake
Development in 1972, built a home and raised our 2 sons at Jeffrey. | am still a resident of the
lake. I have fished all parts of the Lake from the South tip all the way to the check in the Supply
canal. | think it is fair to say that | know the [ake intimately. '

The new Normal Lake Elevation Level that CNPPID has implemented this spring has had
a devastating environmental impact on the health and sustainability of Jeffrey Lake as we the

stakeholders of the area know it.

Even though the lake is currently being regulated around 2759’msl, and having
witnessed the environmental damage being done at that level, | cannot imagine how much
damage would be done if CNPPID decide to raise it to the FERC Lake limit of 2760’ ms|.

The East side of the lake is generally protected by various means of erosion control. The
west side of the lake has no such protection, since what protection were there, those measures
once supported by Central are now under water. Many of the high steep banks are falling into
the lake on a daily basis, and more and more trees and vegetation are falling as well.

I have witnessed Barn Swallows build their nests in the high banks one day, and having
them disappear the next. We used to have ducks and geese build nests on the shoreline on the
West Side, there are fewer places for that to happen now. | used to watch the deer and their
young walk the shoreline across from my home, as well as the turkeys coming to water. That is

a thing of the past along much of the West shoreline now.



When you boat along the West side, all you see now are plumes of silt filled water.
When there is high wind, these plumes are large. My boat is equipped with a depth finder; the
indications are that the lake is getting shallower near all of the high banks.

As if this this isn’t bad enough, | will move on to conditions in the CNPPID Supply Canal.
In the 44 years | have lived here | have never witnessed the amount of erosion and the number
of trees that have fallen into the canal or will soon fall in. All of the high banks are caving off
daily and with them the trees holding them as well. Areas where there were cat tails and
vegetation holding the canal edge are gone. The higher water level is taking a toll more so here

due to the current.

I recall several years ago Central, to their credit, hauling rip rap on a barge up the canal
to stabilize many of these banks. That effort is now lost. Many of the deeper parts of this
section of the canal are getting shallower.

I read in Central’s press release the recreation and power plant efficiency were part of
the reason for the dredging project. It was also stated that there would be less sediment going
through the turbines and wearing them out faster. One only has to look down from the fore bay
toward the hydro outlet to see that more silt is going thru the hydro due to the increased
upstream erosion. The water is brown with silt.

I have checked the depths of the water in this part of the lake. Here too, most of
the area is getting shallower. | suspect that you will find that you are getting very little for the
time and money that this project cost. It is my belief that the silt is coming in faster than you

are pumping it out.

Since you are pumping water behind the dam with the dredge, | have to wonder how
stable the dam is anyway with the increased lake level and the saturated soil behind the dam.

But | guess | am not an engineer.

While checking the depth of the North end of the lake and taking pictures of the
environmental damage, I noted that erosion is also taking place at the East end of the dam. |
hope we don’t get a sustained wind out of the Southwest, as this eroded area will no doubt

grow larger.

I would urge you to take the time to come to Jeffrey to see for yourself the
environmental damage being done. If you are unable to do this you may, if you are interested,
want to look at some of the photographs | have taken, I have posted them on the web at;

https://goo.gl/photos/NMv2QRgn6Pxce5308

Thank you
Randy Cromer



Steve Windrum

From: randycromer2@gmail.com on behalf of Randy Cromer <rcromer@nebnet.net>
Sent: Wednesday, August 10, 2016 12:34 PM

To: Steve Windrum; Terry Barber

Subject: Fwd: Jeffrey Lake erosion

---------- Forwarded message ----------

From: Don Kraus <dkraus@cnppid.com>
Date: Wed, Aug 10, 2016 at 11:47 AM

Subject: Jeffrey Lake erosion

To: Randy Cromer <rcromer@nebnet.net>

Thank you for your letter on July 30 regarding potential environmental damage resulting from erosion at leffrey

Lake. Central staff conducted an inspection of leffrey Lake shoreline last week and we do not concur with all of your
conclusions. Asyou are aware, Central has begun a significant dredging project in the northern end of leffrey Lake and
will continue the project in 2017. We appreciate your communication of concerns regarding leffrey Lake.

Don Kraus

From: Randy Cromer <rcromer@nebnet.net>
Date: July 30, 2016 at 11:33:05 AM CDT
To: Don Kraus <dkraus@cnppid.com>
Subject: Jeffrey Lake erosion

Letter is attached
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