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Introduction

The project presented herein represents a purchase of water shares by the Lower Arkansas Valley
Water Conservancy District that will result in multiple beneficial uses. The project is split into two
phases, and the total project cost is $4,077,000. Loan funding requested totals $2,535,000, and is
complemented by a WSRA grant totaling $300,000; $25,000 in Arkansas Basin Roundtable funds, and
$275,000 in Statewide funds. The grant request was approved by the Arkansas Basin Roundtable at
their January 2015 meeting. It was approved by the CWCB board in March 2015, conditional upon
approval of this loan application. The project applicant will cover the remaining cost, a total of
$1,242,000 for both project phases.

In accordance with CWCB policy, the costs of water rights acquisition are eligible for CWCB loan
funding if the purchase satisfies an existing water need or shortage. This report documents the
District’s mission, current water rights held by the district, their uses, the existing need for water
rights, and the adequacy of the proposed rights to meet that need. In addition, the report provides
information regarding the appraisal of the water rights being purchased.

Study Objective

This study explores the feasibility of the acquisition of water rights to support the needs of the
members of the Lower Arkansas Valley Water Conservancy District (LAVWCD or the District).

The shares being purchased are paired shares, all Colorado Canal; paired with either Lake Henry or
Lake Meredith. The shares are decreed for any beneficial use. When not in use, water will be
stored in Lake Henry and Lake Meredith, increasing lake levels and benefitting recreational and
environmental uses. Anticipated uses are detailed below, and include compact compliance
obligations such as augmentation replacement for Rule 10 and Rule 14 Plans, and for
lease/fallowing replacement water.

Project Sponsor

The project sponsor is the Lower Arkansas Valley Water Conservancy District. Established in 2002, the
District covers five counties: Pueblo, Otero, Crowley, Bent, and Prowers. The District relies on
property taxes to fund operations. 34 irrigation ditches are located within district boundaries.

LAVWCD’s mission is to acquire, retain and conserve water resources within the Lower Arkansas
River Valley; to encourage the use of such water for the socio-economic benefit of the District
citizens; and to participate in water-related projects that will embody thoughtful conservation,
responsible growth, and beneficial water usage within the Lower Arkansas Valley, including the
acceptance of conservation easements, with or without water. This includes promoting and
protecting agriculture in the Lower Arkansas Basin.

Services to members include conservation easements that allow farmers to lease their water to
municipalities three out of ten years, Rule 10 Plan management, Rule 14 Plan facilitation, and the
creation of the Catlin Pilot Project, a Lease/Fallowing project approved at CWCB’s January 2015
meeting.



Loan Request

LAVWCD is requesting a 20-year loan for $2,535,000, which represents 63% of the total purchase price
of the shares to be acquired.

Because LAVWCD regularly purchases spot water in addition to the water owned by the District to

meet the needs of its members, these shares will replace some of that water, increasing the stability
and reliability of the programs offered by the District.

Water Rights Currently Held by the District

Table 1
Summary of Water Rights
Firm Yield
(Dry Year)
Company l Shares |~ (acre-feet, ™ Comments =
Bessemer Irrigation Ditch Co. 73.6 73.6 Division 2. Farm with water right
Catlin Canal Company 0.1 0.07 Division 2

1978 Depletions from the July 1985 WW Wheeler

Report, revised Aug. and Oct. 1985, title Final

Report, Colo. Canal/Lake Meredith, Lake Henry
1.18 Change of Water Rights

Colorado Canal Co/Lake Meredith

Consolidated Extension Canal Co. 1 NA
Case No. 06CW049 HCU per share multiplied by
Rocky Ford Ditch Co. the 2002 diversions divided by the average
1 1.38 annual diversions.
Twin Lakes 91.34 70.33
Other Assets Quantity Uses
Conservation Easements 50 easements approximate number held
Larkspur Ditch Transmountain Diversion 200-500 af/yr Rules 10 and 14, evaporation
If/When Storage-Pueblo Reservoir 2500 af Ag storage
If/When Storage-Pueblo Reservoir 500 af Municipal storage
Use of Water Rights

Water rights held by LAVWCD are available to members for various uses, mostly associated with
Compact Compliance.

o Rule 10 and 14 needs continue to grow each year. LAVWCD is committed to assisting its
members to comply with the Arkansas River Compact, an increasingly challenging task.

e In 2015, some Twin Lakes shares will be used for replacement of evaporative loss in Lake
I[sabel. Located in the San Isabel National Forest, Lake Isabel is one of only a few area lakes
that have the capacity to be used for dipping for firefighting. Maintaining this lake level
benefits recreation as well as contributing to watershed health and safety.

o The Catlin Pilot Project, a Fallowing/Leasing project, was approved by the CWCB at their
January meeting. Some of the water to be purchased will be used to meet historic return
flow obligations associated with this project.



e Improved utilization of water through added flexibility and stability will result, increasing
the possibility of trades and exchanges while diminishing transit and evaporative losses.

e As municipal needs grow, return flows are diminishing. These return flows have
historically been used for agricultural uses, and resulted in a double-counting of this water
in SWSI 2010. Calculations show that the availability of return flows to cover evaporative
loss will continue to lessen, and that a shortage of water for Ag is already being experienced.

e Ifavailable, water may be leased to municipalities or by farmers.

Previous Studies and Field Investigations
e C(Catlin Pilot Project docs: http://cwcb.state.co.us/water-management/water-projects-
programs/Pages/Fallowing-LeasingPilotProjects.aspx
e FIRI Analysis and Tailwater Return Flow Study on Fort Lyon Canal:
http://cwcbweblink.state.co.us/WebLink/0/doc/192295 /Electronic.aspx?searchid=4a29c
2f7-9df7-49f7-b154-99f1a6all67c

No previous studies specific to this share purchase were made. The LAVWCD is committed to the
efficient utilization of water, as well as to the preservation of water and agriculture in the Arkansas
Valley, as demonstrated by the above-listed links to current studies and projects.

Alternatives

Alternative 1

No-action alternative. This alternative was considered unacceptable. It would mean that LAVWCD
would be required to purchase increasing amounts of spot water annually, and could result in the
inability to complete projects already underway. No spot water was available for lease in 2013, for
instance.

Alternative 2

When the opportunity to make this water right purchase became available, LAVWCD acted quickly.
By making this purchase, LAVWCD follows its mission to protect agriculture in the Lower Arkansas
Valley. As such, the proposed water rights purchase is the logical and preferred alternative for the
District.

Selected Alternative #2

Phase One - Purchase of 408.6 paired shares to be financed by LAVWCD with CWCB loan funding
e 1.1 - Purchase of 282 paired shares: Colorado Canal & Lake Meredith
e 1.2 - Purchase of 126.6 paired shares: Colorado Canal & Lake Henry
e 1.3 - Associated legal and closing costs

Phase Two - Purchase of 149.4 shares to be financed by LAVWCD with WSRA grant funding
e 2.1 - Purchase of 149.4 paired Colorado Canal and Lake Henry shares

Description of Water Rights to be Purchased

The total shares number 558. See Appendix C for a List of Shares. These water shares have no land
or improvements associated with them and are decreed for any beneficial use. That use was
decreed in a change case dated October 31, 1985 (Appendix D). They are Colorado Canal shares
and are paired with either Lake Henry or Lake Meredith storage rights. The Colorado Canal is


http://cwcb.state.co.us/water-management/water-projects-programs/Pages/Fallowing-LeasingPilotProjects.aspx
http://cwcb.state.co.us/water-management/water-projects-programs/Pages/Fallowing-LeasingPilotProjects.aspx
http://cwcbweblink.state.co.us/WebLink/0/doc/192295/Electronic.aspx?searchid=4a29c2f7-9df7-49f7-b154-99f1a6a1167c
http://cwcbweblink.state.co.us/WebLink/0/doc/192295/Electronic.aspx?searchid=4a29c2f7-9df7-49f7-b154-99f1a6a1167c

located in Crowley and Pueblo Counties. The firm yield for the total of 558 shares is 102.2 acre feet.
The table below shows Historical Consumptive Use.

Table 2
Historical Consumptive Use
Total Diverted (1983-2011) HCU (1983-2011
Yield - Water Purchase (acre-feet) (acre-feet)
Task Shares Min Avg Max Min Avg Max

1.1 Colorado Canal/Lake Meredith 282 52.6 271.4 690 28.8 160.7 402.5
1.2 Colorado Canal/Lake Henry 126.6 52.8 202.6 326.7 33.7 129.1 208.2
2.1 Colorado Canal/Lake Henry 149.4 62.3 239 385.5 39.7 152.4 245.7

Total Shares: 558 167.7 713 1402.2 102.2 442.2 856.4

History of the Water Rights

Created in 1889, the Colorado Canal Company was originally named the Bob Creek Canal. The canal
runs a distance of approximately 60 miles from three miles west of Boone, CO to Horse Creek, near
Sugar City. Both Lake Henry and Lake Meredith were created as storage reservoirs to supply water
to Crowley County farmers. This water was used for sugar beet production, which was the primary
agricultural crop in the area for much of the twentieth century. However, much of the canal’s water
rights were sold to Aurora and other municipalities in the 1970’s, drying up most Crowley County
farms.

The Colorado Canal decree was modified by a change case dated October 21, 1985, which decreed
the use of these water shares for any beneficial use.

More specifically to this proposed purchase, the water rights in question were all owned or under
purchase agreements by Ordway Cattle Feeders.

Proposed Uses and Adequacy of Water Rights to meet those uses
Proposed uses are the same as those listed above in uses of currently owned rights, plus additional
uses; all summarized below:

Compact Compliance

Rule 10

Rule 14

Evaporative Loss - Lake Isabel

Catlin Pilot Project historic return flow obligations

Conservation easement 3/10 plans

Increased opportunity to utilize trades and exchanges for more efficient utilization of water
resources.



e Replacement of spot water purchased from Pueblo Board of Water Works and other
municipal return flows which are not available during drought, and which will diminish as
municipal needs increase.

e Municipal use

e Agricultural irrigation

The table below lists water leased annually in 2014 and 2015, showing a clear need for this water
and more, if available. In 2013, no water was available for lease from Pueblo Board of Water
Works. The water purchased will replace 102 - 856 acre-feet of water that is currently being
leased each year, when available.

Table 3
LAVWCD Water Leases
Lessee aff Amount Total Type
per Share

2015
Pueblo Board of Water Works 500.00 $ 155.00 $77,500.00 Raw
Pueblo Board of Water Works 1,000.00 115.00 115,000.00 Raw
Pueblo Board of Water Works 500.00 222.28 111,140.00 Raw
Totals 2,000.00 492.28 303,640.00

2014
Cherokee Metropolitan District 120.00 $325.00 $39,000.00 Raw
City of Aurora 247.77 75.00  18,582.56 Return Flows
Pueblo Board of Water Works 500.00 175.00 87,500.00 Raw
Pueblo Board of Water Works 500.00 125.00 62,500.00 Raw
Pueblo Board of Water Works 500.00 215.28 107,640.00 Raw
Totals 1,867.77 915.28 315,222.56

Water Rights Evaluation (Appraisal)

An Appraisal Report was completed on March 10th, 2015 by Frank Heuett, Certified General
Appraiser.

The water rights described above were analyzed to estimate their Market Value and confirm the
basis for the purchase price. The valuation method used was a Sales Comparison approach.
Comparisons were made of similar water rights purchases of Colorado Canal and Lake Henry or
Lake Meredith paired shares within the last several years.

Comparisons showed that Colorado Canal/Lake Meredith shares are valued at $4,500 per paired
share. Colorado Canal/Lake Henry shares are valued at $10,000 per paired share. The value varies
due to different storage decree dates, and due to the fact that the elevation of Lake Meredith
precludes gravity flow irrigation. Lake Meredith water must be exchanged either through the
Holbrook Canal or the Fort Lyon Canal back to the original diversion east of Boone, CO. Lake Henry
storage water is of sufficient elevation for gravity flow irrigation.



282 Colorado Canal/Lake Meredith shares are valued at $4,500 per paired share, totaling
$1,269,000.

276 Colorado Canal/Lake Henry shares are valued at $10,000 per paired share, totaling $2,760,000.
Total Fee Simple Fair Market Value totals $4,029,000.

See Appendix A for full appraisal.

Financial Feasibility Analysis

The budget for the proposed water share purchase is shown below in Table 4. Also, please see
Appendix E - 2015 Budget, Appendix F - 2013 Audited Financial Statements, and Appendix G -

2012 Audited Financial Statements.

Table 4
Budget - Water Share Purchase

Basin | Statewide
Task WSRA Loan| LAVWCD Grant Grant Total
# |Description Funds Funds Funds Funds Expense
1 |PHASE 1

1.1 [Purchase of 282 paired shares: CO Canal & Lake Meredith | $1,269,000 $1,269,000
1.2 |Purchase of 126.6 paired shares: CO Canal & Lake Henry | $1,266,000 $1,266,000
1.3 |Associated legal and closing costs $ 48,000 S 48,000
2 |PHASE 2 - Grant Request
2.1 [Purchase of 149.4 paired shares: CO Canal & Lake Henry $1,194,000 | $25,000 | $ 275,000 | $1,494,000

Totals: $2,535,000 $1,242,000 $25,000 $ 275,000 $4,077,000

Meets CWCB Match Requirements:

25% of total grant funding must come from basin, loan or other funds ($75,000)

A minimum of 5% of the total grant amount must come from basin funds ($15,000)
Loan funds may be used for no more than 90% of the project ($3,669,300)

The Water Activity Enterprise of the Lower Arkansas Valley Water Conservancy District will be the
contracting entity. The budget for the Enterprise begins on Page 29 of Appendix E.

The requested loan amount of $2,535,000 plus 1% origination fee of $25,350 equals $2,560,350.
The annual payment amount for this loan will be $148,395.46. Please note that the District had no
outstanding debt prior to this project. The amounts listed in the “LAVWCD Funds” column in the
above table are $48,000, to be paid from the “Water Acquisition” budget item totaling $611,000;
and $1,194,000, to be paid over 20 years as a Note Payable to one of the water rights sellers (annual
cost of less than $100,000). The annual loan payment due to CWCB will also be paid from the
“Water Acquisition” budget line item. Also note that the budget’s Contingency fund is $100,000.
Ample funds are available to pay annual debt payments for the proposed purchase.

Collateral
LAVWCD owns 91.34 Twin Lakes shares. Currently valued at $36,000 - $39,000 per share, these

shares are worth $3,288,240 - $3,562,260, and are provided as collateral for this loan (see
Appendix H).



Conclusion

This water purchase may not produce all of the water needs that LAVWCD will encounter in the
future, it is a local water supply that greatly enhances the stability of compact compliance programs
and keeps water available for intrabasin needs. Funding assistance through a combination of WSRA
Grants and CWCB Loan ensures the financial viability of this project, and also improves the long-
term sustainability of agriculture in the Arkansas Valley.
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Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.
Certificate No.

APPENDIX C
(WATER RIGHTYS)

465 evidencing one share of Lake Henry Reservoir Company Capital Stock,
1123 evidencing one share of Colorado Canal Company Capital Stock,

455 evidencing two shares of Lake Henry Reservoir Company Capital Stock,
1114 evidencing two shares of Colorado Canal Company Capital Stock,

436 evidencing twenty shares of Lake Henry Reservoir Company Capital Stock,
1046 evidencing twenty shares of Colorado Canal Company Capital Stock,
423 evidencing five shares of Lake Henry Reservoir Company Capital Stock,
1027 evidencing one share of Colorado Canal Company Capital Stock,

438 evidencing three shares of Lake Henry Reservoir Company Capital Stock,
1050 evidencing three shares of Colorado Canal Company Capital Stock,

440 evidencing eight shares of Lake Henry Reservoir Company Capital Stock,
1056 evidencing eight shares of Colorado Canal Company Capital Stock,

437 evidencing eight shares of Lake Henry Reservoir Company Capital Stock,
1049 evidencing eight shares of Colorado Canal Company Capital Stock,

449 evidencing eight shares of Lake Henry Reservoir Company Capital Stock,
1085 evidencing eight shares of Colorado Canal Company Capital Stock,

441 evidencing four shares of Lake Henry Reservoir Company Capital Stock,
1067 evidencing four shares of Colorado Canal Company Capital Stock,

448 evidencing one share of Lake Henry Reservoir Company Capital Stock,
1081 evidencing one share of Colorado Canal Company Capital Stock,

443 evidencing eight shares of Lake Henry Reservoir Company Capital Stock,
1071 evidencing eight shares of Colorado Canal Company Capital Stock,

446 evidencing two shares of Lake Henry Reservoir Company Capital Stock,
1079 evidencing two shares of Colorado Canal Company Capital Stock,

4975 evidencing nine shares of Lake Meredith Reservoir Company Capital Stock,
1126 evidencing nine shares of Colorado Canal Company Capital Stock,

as well as all rights and interest of Debtor’s now held or hereinafter acquired in

Certificate No
Certificate No
Certificate No
Certificate No
Certificate No

. 460 evidencing twenty shares of Lake Henry Reservoir Company Capital Stock,
. 1118 evidencing twenty shares of Colorado Canal Company Capital Stock,
. 461 evidencing twenty shares of Lake Henry Reservoir Company Capital Stock,
. 1119 evidencing twenty shares of Colorado Canal Company Capital Stock,
. 451 evidencing one hundred forty nine and 400/1000 shares of Lake Henry

Reservoir Company Capital Stock,

Certificate No

. 1089 evidencing one hundred forty nine and 400/1000 shares of Colorado Canal

Company Capital Stock,

Certificate No
Capital Stock,
Certificate No
Capital Stock,
Certificate No

. 450 evidencing sixteen and 600/1000 shares of Lake Henry Reservoir Company
. 1088 evidencing sixteen and 600/1000 shares of Colorado Canal Company

. 4951 evidencing one hundred seventy three shares of Lake Meredith Reservoir

Company Capital Stock,

Certificate No
Capital Stock,
Certificate No
Capital Stock,
Certificate No

. 1087 evidencing one hundred seventy three shares of Colorado Canal Company
. 4916 evidencing one hundred shares of Lake Meredith Reservoir Company

. 1031 evidencing one hundred shares of Colorado Canal Company Capital Stock,
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:\ 5‘\0} \, filed 1n the office of the
S - W1 486 ' " Clerk District Court Water
’ Division No 2 State of
Cole-cco

DISTRICT COURT, WATER DIVISION NO. 2, STATE OF COLORADC 6CT 211883

consolidated Casc Nos. 84Cw62, 84CW63 and B84CW64 ﬂ
—————————————————————————————————————————————————————— — - -— Y
CINDINGS OF FACT, CONCLUSIONS OF LAW, JUDGMENT AND DEC§;55L°“ﬁD¢4;3?‘”“
———————————————————————————————————————————————————————————— Llork -
CONCERNING THE APPLICATION FOR WATER RIGHTS OF THE COLORADO CANAL

COM PANY and TOXLEY & CO., Majority Stockholder, and
THE CITY OF COLORADO SPRINGS

IN CROWLEY, PUFBLO, LAKE, CHAFFEE, FREMONT,
L. PRS0 AND OTERO COUNTIES Case No. 84CW62

CONCERNING THE APPLICATION FOR WATER RIGHTS OF THL LAKE MEREDITH
RESERVOIR COMPANY and FOXLEY & CO., Majority Stockholder, and
THE CITY CF COLQORADO SPRINGS

IN CROWLEY, PUFBLO, LAKE, CHAFFEE, FREMONT,

CL PASQO AND OTERC COUNTIES Case No. BACWGE3
CONCERNING THE APPLICATION FOR WATER RIGHETS OF THE LAKE HENRY
RESERVOIR COMPANY and FOXLEY & CO., Majority Stockholder, and

ThEL CIi1y OF COLORADO SPRINGS

IN CROWLEY, PUEBLO, LAKE, CHAFFEE, FREMONT,
EL PASO, AND OTERO COUNTIES Case No. B4CW64

TrIS MATTER 1¢ before the Court for hearing upon the appli-
cati1ons of the above-named Applicants for change of water rights,
_~ciau_ng aajudication of e~isting and proposed ec<changes and
substiiutions, as to the use of certain rights and priorities to
the use o waeter from the Arkansas River, Water Division MNo. 2

Thre Applicant canal and reservoir companles, acting on
behal® of themselves and all their respective stockholders,
together with their majority stockholder, Foxley & Co., appearecd
by Jobn iittemyer and Timothy J Beaton of Moses, Wittemyer,
Harriscon and Woodruff, P C Those minority stockholders who
€312d 2 ztetement of opposition (the "Froxy Group") appeared by
Pobert F T Krassa for the purpose of ensuring that adeguate
terms and conditions are imposed to protect their interests and,
#1tn that exceptior, ratified the mutual companies' filing of
tnese applications on the.r behalf {The various 1individual
steoc helcders of the companies, i1ncluding Forley & Co., will
hercinefier be collectively referred to as "Applicant Stock-
Polder LT The term “Applicants" will refer only to the companies
anc ‘“ncic Stoekholders)

EXHIBIT G

.



Consolidated Case Nos. 84CW62,
B4CW6E23 and 84CW6E4
Page 2

By Purchase and Sale Agreement dated March 20, 1985, the
City of Colorade Springs ("Colorado Springs") has contracted to
purchase substantially all of the Foxley & Co. ownership in the
Applicant canal ard reservoir companies, subject to certain
preconditions and other terms specified 1n the agreement.
Colorado Springs subsequently moved for realignment along with
applicants, which motion was granted. Colorado Spraings appearea
bv Gregory L. Johnson of Horn, Anderson & Johnson and by John U.
carlson of Carlson, Elliott & Land.

At various times 1n these proceedings, the following objec-
tors and counsel have appeared: the Holbrook Mutual Irrigating
Co. by Palph N. Wadleigh, the Southeastern Colorado Water
Corservancy District by Howard Holme and Kevin B. Pratt of
Fairfield and Woods, the State Engineer, Jeris A. Danieclson, and
the Division Engineer, Robert W. Jesse, by the Attorney General
of Colorado, William A. Paddock, First Assistant Attorney General,
and William H. Bassett, Assistant Attorney General; Publac
Service Company of Colerado by Timothy J. Flanagan of Kelly,
Stansfield & O'Donnell; the City of Aspen and the Board of County
Commissioners of Pitkin County by John D. Musick, Jr. and
Robert F Wigington of Musick and Cope; St. Charles Mesa VWater
Association and the Arkancas Vallev Ditch Association by
Rexford L. Mitchell of Mitchell & Mitchell, P.C.; the Fort Lyon
Canal Company by Wayne B Schroeder and Cavid C. Hallford of
Calliins, Kramer, Grimshaw & Harring, and by John J. Lefferdink of
LefZerdink and Davis; the Board cf Water Works of Pueblo by
william F. Mattoon of Peterson & Fornda, P.C., and by John U.
Carlson of Carlson, Elliott & Land; and Resource Investment
Group, Ltd. by Frederick A. Fendel of Broadhurst & Petrock ana
William A. Hillhouse II of Davig, Graham & Stubbs.

The Court, having considered the evidence and testimony
preserted, havirg examined all exhibits, statements of counsel,
the apniilcations as amendcd, and ali other pleadings hersin, «nd
berng fully advised 1n tne premrises, doth upon such ev_cencc and
after due consideration of pertinent law make the followirg
rindings of Fact-

INDINGS OF FACT

1 The applicaticns were all filed with the Water Clerk on
va o 31, 1984.  The applications 1r Case NOS B4CW63 (Lale Mered:tih
Pe-crvolr) and L4CWe4 (Lale henry Reservolr) were amended, as a

matcer of right, to correct a typographical error in the descrip-
Ltion of the Colorado Cansl headgate.

= - - [ o
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2 The applications, as anended, were duly published
according to statute, ana all persons have notice of the applica-
tions pursuant to statute. The applications were re-referred by
the Water Referce to the Water Judge, and the Water Judge has
jurasdicticn over the applications, as amended. The District
Court for Water Division No. 2 has jurisdiction over the Zppli-
cants, the objectors and cther persons and water users interested
sn or affected by these proceedings whether or not they have
appeared 1n these proceedings.

3. The Court entered a written order on September zC, 1984
consolidating the three cases for further proceedings; providing,
however, that, to the extent necessary, separate decrees will he
entered ir each respective case. The Court intends by this
Findings of Fact, Conclusions of Law, Judgment ard Decree to find
the facts and make conclusions applicable to all three cases.

4. The Colorado Canal 1s decreed the raight to divert
756.28 cubic feet of water per second of tame from the Arkansas
River for cirect flow irrigation use with a priority date ot
June 9, 189G its headgate and point of diversion 1S located
approximetely 15 miles downstream from Pueblo near Boone, Coloradc
and was originally decreed at a point on the North bank of the
Arkansas River .n the NE% of the NEY%, Section 10, T21S, R62W, at
a point bearing S §°Sg'ly 426 feet from the S.¥. corner of
Section 2, T2:5, RE2U of the 6th P.M., 1n Pueblo Courty, Colceorado.
The Arkansas River rFas shifted and relicted to the northeast to
the evtent that tre center of the diversion gates 1s located
slightly more thar 300 feet nortbeasterly at a point 1n the NWk
of the NWk of Section 11, Townshap 21 South, Range 62 West oI the
6th P.M , &t a point bearing South 63°14' East a dastance of
117.3 feet from the S.W. corner of said Section 2. The Arkansas
River 1s 1n excess of 500 feet wide at the Colorado Canal diver-
cion dam and either point, one on the bank and one further cut in
rhe river, accurately cescribe the headgate of the Colerado Canal
as originally decreed and constructed {(the "Colorado Canal
Headgate") .

5 The water riaght decreed to the Colorado Caral was.
divided into 83 weparate water rights, each of which was
intended to seive 80 acres (the "Direct Flow Rights"). 700, or
portions therool, 'OIE conveved by deea to farmers under the
Colcraco Candl 1he remaining 133 were conveyed to the prede-
ceesor of the Colorado Caral Company. That residual 1nterest,
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together with all interests which have been purchased into the
treasury since that time, are now held by the Colorado Canal
Company for the benefat of 1ts stockholders. Shares of capital
stock 1n the Colorado Canal Company were 1ssued only to the
owners of the Direct Flow Rights 1n the ratio of one share for
each eightieth cf an eighty-acre water right. There are
49,638.975 acres to which interests i1n the Direct Flow Rights are
appurtenant vith 49,133.009 shares actually 1ssued and outstand-
ing.

6. The Colorado Canal Applicants 1in f4CW62 seek a change
of water richts for the Direct Flow Rights to permit, as addi-
tional alternatives to direct flow 1rrigation use:

6.1 The storage 1n either Lake Henry Reservolr oOr Lake Meredath
rReservolr of waters diverted thereunder with subsequent
relecses frcm stcorage, as necessary, to maintain historac
return flcw patterns.

6 2 The use and total consumption of the remainder of such
stored weters, either directly or by exchange or substi-
{ution, for irrigation, gomestic, municipal, commercial,
ipdustrial and alli other beneficial uses at any location
here tne water can be put to beneficial use.

7 Lake Meredith Reservolr Company, a mutual reservolr
company with 40,621 385 cutstanding shares of capital stock, owns
Lake Meredith Reservoir and the record title to the water storage
rights cecreec thereto (the "Lake Meredith Storage Rights")
whaoch

71 Authcrize the storage of 26,028.14 acre-feet with diver-
sions from the Arkansas River through the Colorado Canal
at a rate of 756.28 c.f.s. under a prioraty of March 9,
i8358B.

7.2 Authorize the releacse of waters stored 1in Laxe Meredith
Peservoly and the exchange of such released waters for
waters civerted at the colorado Canal Headgate for i1rridd~
tilon purgcses w2th an exchange priority of March 9, 1898.

Lahe 'lereditn Reservoll has an actlve storage capacity of 41,413
acre-Tfeet rach stockholder 1s entitled to a pro-rata portion cf
the walers real:red from the operation of T.ake Meredith PReservolr
ana the use of a vro-rata portion of Lake l'eredith Reservolr
space
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8 The Lake Meredith Applicants 1n 84CW63 seek a change of
water right to permit, as additional alternatives to storage 1n
Lake Meredith Reservoir for irrigation use by exchange, the
following alternate use:

8.1 The release from storage, as necessary, of sufficient
water to maintaln historic return flcw patterns and a
change for the balance of the water to use for total
consumpt:on elther directly or by exchange or substitution
for 1rrigation, decmestic, municipal, commercial, industrial
and all beneficial uses at any location where the water
can be put to beneficial use.

§.2 3 charge in the decreed right to exchange under priority
date of March 9, 1898 so as to add, as an alternate to
eschanges to the headgate of the Colorado Canal, the right
tc exchange or substitute waters released through the Lake
Meredith Reservoir Outlet Canal for waters that would
otherwise be released from storage in or passed through
Pueblo Feservoir, which waters shall be retained in
storage in Pueblo Reservoir for ultimate 1rraigaticn,
domestic, municipal, commercial, industrial and all other
benefic.z]l uses at any location where the water can be put
to bereficial use.

S Lake herrv Peservolr Company, a mutual reservo:lr
company with 8,%67.58 outstanding shares of capital stock, owns
La%e Lenry Reservolir and record title to the water storage rights
decreed thereto by the District Court, Pueblo County (the "Lake
Henry Storage Rights"), which are:

g.1 The r:ioht to store 6,355 acre-feet for irrigation use with
d.versions from the Arkansas River through the Colorado
Caral at a rate of 756 c.f.s. under a priority of 1891.

9.z The richt to store 2,000 acre-ifeet for uses other than
irrigation with diversions from the Arkansas River throuch
e Ccloracdo Canal at a rate of 756 c.f.s. under a priority
or Septermer 10, 1900. ,

s 3 The right to store 3,561 acre-feet for i1rrigation use waith
diveres . on  from the Arkansas Riaver through the Coloraco
Cimmal at a rate of 756 ¢.f.s under a priority of May 15,
1909.
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Lake Henry Reservoir has an active capacity for 1rrigatidn use of
10,915 acre-feet with approximately 1500 acre-feet of additional
capacity available by pipeline for feedlot and sugar factory use.
Fach stockholder is ertitled to a pro-rata portion of the waters
realized ‘rom the operation of Lake Henry Reservoir and the use
of a pro-rata portion of Lake Henry Reservolir space.

10. The Lake Herry Applicants 1in 84CW64 seek a change of
water rights tc permit, as additional alternatives to storage 1n
Lake Henry Reservoir for presently decreed uses, the following:

10 1 The release from storage, as necessary, of sufficient
water to maintain historic return flow patterns and a
change for the balance of the water to permit use and
total consumption, either directly or by excharge or
substitution for 1irrigation, domestic, municipal, commer-
cial, 1industrial and all beneficial uses at any location
where the vater can be put to beneficial use.

10

R

A change 1n the place of storage to add, as an alternate
place of storage, Lake Meredith Reservoir.

11. The Applicants in 8S4CW62, 84CW63 and 84CW64 seek
recognition, confirmation and adjudication of an existing anrd
oroposed ec:change and substitution of waters 1n storage 1in elither
Lake benrv Reservolr or Lake Meredith Reservolr to storage at
Pueblo Peservoir hy releasing such waters to and through the La%e
Meredith Reservo-r Outlet Canal to the Holbrook Canal, the Fort
Lyon Storage Canal or the Arkansas River ancd substitutaing or
exchangirg such waters for waters that would otherwise be released
from storage 1in or passed through Pueblo Reservoir. Applicants
seek a priority date for such exchange or substitution of April 14,
1681 ard propose that 1t be annually limited as follcws:

it.1l To Lrat quantity which can be exchanged or substituted
ut:l1z1ng tne presert active storage capacaty of Lake
Henry Reservoir which is 10,915 acre-feet.

11.2 To that quentity which can be exchanged or substituted
uti1lizina the present active storage capacity of Lake
Meoredith Rcservolr which is 41,413 acre-feet.

il 3 To a rate of erchange or subst.tution not to exceed 756.28
cubic feet per second of time
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12. The Applicants 1n BACWEZ, BACWE3 and BACWE4 also seek
recognition, confirmation and adjudication of a proposed exchange
and substituticn of waters 1n storage 1in elther Lake Henry
Reservoir, Lake Meredith Reservoir OrF Pueblo Reservoir by releas-
1ng such waters 10O the Arkansas River, the Holbrook Canal or the
Fort Lyon Storage Canal, as the case may be, 1n exchange or
substitution for waters placed 1n upstream storage 1in either
Turquoise Reservolr, Twin Lakes Reservoir or Clear Creek PReser-
voir. Applicants seek a priority date for such exchange oOr
substitution of april 14, 1981.

13. Applicants have, s1nce 1975, particapated 1n the winter
water program wh.ch 1s an existing exchange and substitution
program whereby waters are stored 1in Pueblo Reservolr and made
ava:lable to meet the appropriative requirements of Applicants
and other participating senior appropriators. Applicants have
agreed to participate 1N the formalization of a winter water
program so long as 1+ 15 substantially the same as the progrars
for 1582-1983 or 1983-1984 and have joined as applicants 1in Case
No 8«CW179 ncw perding before this Court which seeks to formally
decree that program. applicants propose that until the winter
water program is formalized, and at any time that such decreed
program s not ir effect, the Water Rights, &s changed herein,
ard the rights of exchange and substitution sought herein shell
be exercised durirg the period from November 15th through
varch 15th of th= following year, without asserting any earlier
priority date by virtue of particaipation 1n the voluntary winter
vater program.

14. The reservoirs anc facilities not previcusly described
hereip which Applicants propose to utilize pursuant to these
corsolidated applications are more particularly descrabed as
follows.

141 I ake Mg£§d1th Reservorr ( 'Lake Meredith™) .

Lake Mered:th Reservolr 1S located 1in all or portions cf
Sections 15, 16, 19, 20, 21, 22, 27, 28, 29, 30, 31, 32
and 33 1n Tounship 21 south, Range 56 West, Sections. 1, ©
and 12 1n Township 22 south, Pange 57 West, and 1n
Sections 24, 25 and 36 1n Township 21 Scuth, Range 57
test, all [ror the 6th P.M , 1n Crowley County, Cclorado
Lake Merndion Rescrvoll dam ar1s and the certerline of the
outlet c.nol .ntersect at a pcint located in the n¢', of
the SWu 0. Sectaron 12, Township -2 South, Range 57 West ot
the 6th 1t , -t a point from which the Vest Quarter
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Corner of said Section 12 bears North 27°14' west a
G.stance of 564 30 feet.

Lake Meredith Reservolr Outlet Canal (the "Outlet Canal™}.

i’aters released from Lake Meredith Reservoir are carried
through the Cutlet Canal to a point in the South Half of
Section 21, Township 22 South, Range 57 West of the 6th
P.M., where they can be released to the Hoibrook Canal
and/or discharged into the Fort Lyon Storage Canal whence -
they are carried scutheasterly approxirmately one-balf mile
in the Fort Lyon Storage Canal to a point at which they
ei1ther continue 1in saxd Fort Lyon Storage Canal or are
discharged through a headgate on its Southerly bank 1in the
Southwest Cuarter of Section 22, Township 22 South,

Range 57 Vest of the 6th P.M., in Crowley County, Coloradce
whence thev travel South-Southeast approximately one mile
to discharge into the Arkansas River in the NW: of the SE%
of Section 22, Tounship 22 South, Range 57 West orf the €th
P.M., 1r Otero County, Colorado.

Lake Fenr:' Reservoir ("Lake Fenrvy").

Lake Henry Reserveair 1s located 1in all or portions of
Sectiors 31 and 32, Township 20 South, Range 56 West, and
Sectiors 5 and 6, Township 21 South, Range 56 West, all
from the 6<h P.M., 1n Crowley Courty, Cslorado; the
primary outlet works for Lake Henry Reservolr are located
11 the South Half of said Section 6 and the Lake Henry
Reservoir dam axis and the centerline of the outlet canal
intersect at a point on the West line of the Southeast
Quarter of said Section € a distance of 512 feet South of
the cent=r of Section 6, Township 21 South, Range 56 West
of the 6tn P.M., 1in Crowley County, Colorado.

Fueblo Reservoir.

Pueblo Reservoir is located ain all or portions of

Sections 7, 18, 19, 20, 21, 22, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, 35 and 36 1n Township 20 South, Range 66
t.est, Sections 1, 2, 3, 4, 5, 9, 10 and 11 1in Township 21
South, Range 66 hest, and Sect:-ons 5, 8, 3, 13, 14, 15,
16, 22, 7?3 end 25 1n Township 20 South, Range 67 Uest, all
from tne fth P.M , 1n Fueblo County, Coloradc. The Pueblo
Reservolr cam a 1S and the centerline of the i~rkansas
P.ver intcessect at a point in Section 36, Township 20



Consolidated Case Nos. B4CW62,
84CW63 and B84CW64
Page 9

South, Range 66 West of the 6th P.M,, from which the
Northeast corner of said Section 36 bears North 61°21'20"
East a aistance of 2,511.05 feet, all as more particularly
described 1n the decree 1n Case No. B-42135 {(Distract
Court, Pueblo County).

14.5 Twin Lakes Reservolir.

Twin Lakes Reservoir 1s located in all or portions of
Sections 14, 15, 16, 17, 18, 19, 20, 21, 22, 23 and 30 1in
Township 11 South, Pange 81 West of the 6th P.M., 1n Lake
County, Cclorado. The Twin Lakes dam axis and the center-
lire of Lale Creek intersect at a point whence the South-
east corner of Section 23, Township 11 South, Rarce 1 West
of the Ath P_M., bears South 54°13'08" East a distance of
3,803.10 “eet, all as more particularly described in the
decree 1in Civil hction No. 5141 {(Distract Court, Chaifee
Countv).

14.6 Turguolse Reservolr.

Turqucilse Reseriolr 1s located 1in all or portions of
Sections 7, &, 17, 18, 19, and 20, Township 9 South,

Range &0 ‘est, and Sections 10, 11, 12, 13, 14 and 15,
Tovmnship ¢ South, Range 81 West, all from the 6th P.M., 1in
Lake Countv, Colorado. The Turquoise Reservoir dam axis
and the cerierline of Lake Fork Creek intersect at a poirt
whence the Northwest corner of Secticon 16, Township 9
South, Range 80 Vest of the 6th P.M., hears North 44°46'13"
East a distence of 10,344,35 feet, all as more particularly
describea .n the decree in Civil Action No. 5141 (District
Court, Chaffee County)

14.7 Clear greek Reservolr.

Clear Creek Peservolr s located 1in all or part of
Secti;ons 7 and B, Township 12 South, Range 79 West of the
6th P.¥ , 1n Lake County, Coloradoc. The Clear Creek
Reservoir cam av1s and the centerlire of Clear Crcek,
intersect al a polnt whence the South CQuarter corner of
Section 8, Township 12 South, Rarnge 79 Uest of the 6th
P.M., bears South 27° West a distance of 2,255 feet.

5. The Icohruars, 1985 report prepared by W W Uheeler &
Associates, Irc , os revised 1n August and October, entiilea
"Final Report, Colorado Canal, Lake Meredith, Lake llenry, Changa
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of Water Rights" (hereinafter the "Wheeler Report"), constitutes
a deta:led analysis of the historic use of the Direct Flow
Rights, :the Lake Henry Storage Rights and the Lake Meredith
Storage Rights (hereinafter and heretofore collectively referred
to as the "water Rights"). The Wheeler Report 1s incorporated
into the findings by this reference and shall be physically
attached to this Decree and shall be made a part of this Decree;
however, the provisions of this Decree and the various stipula-
tions between the parties control over the provisions of the
Wheeler Report in case of conflict between such provisions.
Relevant facts, aznalyzed and explained 1in greater detail in the
Wheeler Report, which the Court finds are-

15.1 All of the Water Rights have historically been diverted
throcugh the Colorado Canal ard used to irrigate at least
47,373 acres in Pueblo and Crowley Counties located below
the Caral. The Direct Flow Rights have historically been
used for direct 1irrication. The Lake Henry Storage
Rights have been carried through the Colorado Canal to
Lake Heniy Reservoir where they have been stored for
subsequent i1rrigation and sugar factory use. The Lake
“eredith Storage Rights have been carried through the
Coloracdo Canal to Lake Meredith Reservecir where they have
been storad for subseguent irrigation use by excharge.
1s Laxe meredith 1s located at a lower elevation than the
lands <rich 1t 1s useé to 1rrigate, stored waters are
released to downstream use and, hy exchange, an eguiva-
lert quantity (historically sometimes increased by 4% to
reflect an asserted transit loss credit) has been diverted
at the Colorado Canal Headgate and used to actually
irrigate the lands entitled to Lake Meredith Storage
Rights

15.2 Histori¢ diversion records maintained by the Colorado
State Dic:neer have not consistentiy distinguishea, by
source, the various waters carried through the Colorado
Canal The Wheeler Report includes a comprehensive and
precise recencilliat:ion and summary of historic diver-
sions, bv source, through the Colorado Canal for the
30-ycar period 1954 through 1983 (the "Study Period"}.
This 1€ a representative perioc, which avoids the distor-
tion of the extremely wet year of 1984 and does not
nvereirchoc.ze the repeated dry ycars of the early 1950°'s.
The theeler Report 1s fourd by the Court to most accu-
rately oumnmariz¢ historic diversions through the Colorado
Caral diring the Study Period
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Using Colorado agricultural statistics for 1951, 1954,
1956, and 1964 through 1983, the average cropping pattern
under the Colorado Canal system was determined and 1s set
forth 1n the wheeler Report. The principal crops were
alfalfa, field corn, sorghum, spring grains, pasture
grass, sugar beets and winter wheat.

The pctential corsuamptive use of irrigation water iIcr
crops 1rrigated by the Water Rights was calculated in the
wWheeler Peport by the modif:ied Blaney-Criddle metbod.
Temperature data for the Rocky Ford weather station and
precipitation data for the Ordway weather station was
used i1n the calculations. The welghted potential unit
consumptive use of 1rrigation water for all crops on a
monthly basis for each year of the Study Period was
determined ard 1s set forth in Table 10. Except for
limited vet periods, the water supply was 1nsufficient to
supply the water which the irrigated acreage was capable
of ccrsuming.

As 1s the case with all water-short systems, the net
reduction 1in raver flow 1s the amount of water removed
from the river pursuant to the use ¢f the water rights
less the erount of water returned tec the river as a
result of the use of the water. River depletion histor-
icallt vss a function of divers:ons from the river,
consumrptive use, surface runoff, and groundwater flow
whicn returned to the raver. Much of the land that 1s
1rrigated by the water diverted through the Colorado
Caral 1s unique in the fact that surface water anad
groundwater drain into Lake Meredith which originally was
a natural lake. 15,461 acres rece:ving Lake Meredith
Storage Rights were tributary to the Arkansas Raver,
23,191 acres receiving Lake Meredith Storage Rights
returnad to Lake Meredith, 5,029 acres receiving Lake
rerrs Gtorege Rights returned to Lake Mevreaith, ard 3,682
acres receiving Lake Henry Storage Rights were trabutary
to Horse Creek, a tributary of the Arkansas River. All
lands recexrved Direct Flow Fights. .
To deterrmine hastoric depletion, four separate operational
stugles i ore required The criteria used in the Wheeler
Report ror the operational studies was conservative.

Ma,1mum 1rilgation ef{ficiency varied by month rarging
from a low of 357 to a high of 75%.
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15 5 2 Potential consumptive use became an upper limit durirg
wet periods.

15.5.3 Maszimum soil moisture storage capability of 0.87 acre-feet
per acre was assumed.

15.5.4 Canal loss actually consumed was assumed to be only 5% of
the total cenal loss.

15.5.5 Returr ilows to the river were determined as 1f wells dzd
not exist.

15.5.6 Underground return flows were calculated using the Glover
Formula.

15.5.7 Suriface return flows were estimated based on field
investigations, analvsis of water use practices, and
engineering judgment.

On an average annual basis, the river depletion, as @ result of
the historic exerc-.se of the Water Rights, was 33,548 acre—-feet.
Thic means that of the 44,429 acre-feet of historic average
annual d.versions, 33,548 acre-feet were completely consumed by
consumptive use Or evaporation.

16 The Applicants have, Over the years, followed an
exl1st_ng practice of using Lake meredith Reservolr by exchange
whenever the water could be exchanged ©Or substituted and put to
benefic:ial use.

16.1 t'aters 1n storage 1in Lake Meredith have been exchanged to
the Colorado Canal Headgate for direct irrigation use
pursuart to the originally decreed exchange priority of
March 9, 1898.

16.

0]

Since December 1, 1975, Lake Henry ancd Lake Meredith have
been used to store winter storage progream waters. Waters
stored under the program have peen used by exchange to
«he Cclorado Canal Headgate and, since 1981, toO Pueblo
Reservolr

Since Apr.l 14, 1981, waters 1n storage in Lake Meredith,
(ror vhatever source, nave been exchanged to Pueblo
Peger'oil IOr lrrigation and feedlot purposeés. Storage
space 1n Pueblo Reservelr has heen used and reused ard

(@8]

16
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ax1stina exchanges and substitutions of up to 6,779.21
acre-feet annually have occurred historaically.

Thece existing exchanges and substitutions have been limited
by the carrylng capacity of the Lake Meredith Reservolr Qutlet
canal. So long as the priority to conduct an exchange or subst.-
tution 1n the future 1s limited to the guantaty historically
cxchanged cor substituted and historic return flows from the
historical use of the water are maintained, other water users
wi1ll not be irnjured by a change 1n the type of use to whach the
water 1is applied.

17. Saince 1970, the Board of Directors of The Lake Mereditn
Reservolr Compary has always been composed of the same individuals
that constitute the Board of Directors of The Colorado Canal
Company (the "Roard"). In 1975, and from time to time thereafter,
the Board discussed 1in detail a proposed plan to exchange and
substitute waters stored 1n Lake Henry, Lake Meredith and/or
Pueblo Recervolir to pueblo Reservoir, Clear Creek Reservoir, Twin
I akes Reservoir and Turquolise Reservoir to be used for any
beneficial purpose. On Apral 14, 1981, a formal resolution was
adopted on behalf of The Lake Meredith Reservolr Company to lease
8,000 acre-feet cf reserveolr space 1n Pueblo Reservoir. This was
the first formal cvert action by the Board in implementation and
appropriation of this overall plan of exchange and substitution
in 1983, an additional 10,000 scre-feet of reservoir space was
leased 1n Pueblo Reservolr by the Colorado Canal Company, and in
1984, these actions to adjudicate this proposed plan of exchange
and substitution vere authorized and i1nitiated. The prcposed
plan of exchange and substitution, to the extent 1t 1S prospec-
tive and conditional 1in nature, a5 only entitled to relate back
to the date of formal 1initiation of the plan with respect to
other rights filed for adjudication 1n 1984 ané shall be admirils-
rered the same as any other vater right filed for adjudication in
1984

18 Bpplicants propose o divert the Water Rights through
the Colorado Canal and to astore in Lake Henry and/or Lake Mereditn
21l waters attributable to snares used for non-a¢ricultural
purposes., A portion ol the stored waters w1ll be released at the
times end 1r the cmounts necessary to maintaln the historzxc

return flow patoeln The remainder represents waters historzcallv
consumec ana can bhe used to extinction either directly or oYy
evchenge for aa’ ‘eneflclal purpose Applicants propose to

pnti1lise the water Pights only uncer the following cord:itions
vhiich the Court fincs cdequate to prevent 1njury to any owncr of
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or other person lawfully entitled to use water under a vested
water right or decreed conditional water right:

18.1 The return flow historically resulting from the exercise
of the water Rights which 1s to be replaced by reservolr
releases to the river or by other sources 1s a function
of the guantitv of water diverted into the Colorado Canal
in the exercise of the Water Rights during the four
previous l2-month periods. The factors developed from
the operational studies by the Wheeler Report will be
multiplied times the quantaities diverted during the
applicable 12-morth period and the results added to
arrive at the quantity to be released during the month
for returr flow replacement. The factors are as follows:

Period Factor

Farst previous 12-month period .0036
Secord previous l12-month period .0022
Third previous l2-month period .0C15
Fourth previous 12-month period L0011

18

(R

The water remaining after actual ditch and reservoir
seepage and return flow replacements have been deducted
represents the net water totally lost to the arkansac
River system as a result of the historic use of the Water
Rights {such "Net Loss Water" being defired as the
difference between the amount of water available and
pistorzcally diverted for irrigation and the histor:c
return flcus). Such Net Loss Water 1s and sball be
available for use and total consumpticr for any benefi-
ci1al purpose, including storage, either directly or by
esnchange cr substitution to upstream reservoirs, free of
deed or corporate restriction limit:ng the place or
ndture o use.

18.3 puring the period November 15th through March 12th, untal
the winter water program now pending 1n Case No. 34CW179
1s decreed, or at any time that & winter water program,
whether <¢ecreed or voluntary, 1s not in effect, the VWater
Rignts snal: be diverted through the Colorado Canal,
vaters attiibutable to shares used for non-irrigat:on
ourposes <.all be stored in Lake Henry and/or Lare
Meredith, releases to compensate for historic return
flows shall be made pursuant to paragraph 18 1 hereof and
the rema.n1ng walcrs may be used pursuant to paragraph 18.2
hercof.
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Any waters which the Applicants may receive 1n the
operation of a winter water program cecreed 1n Case No.
84CW179 ("winter Waters”) would have been used for
irrigation under the Colorado Canal system. The propor-
tion of return flow reaching the Arkansas River from such
irrigation use would be the same as the historic return
flows resulting from the historic irrigation use of the
Water Rights. A portion of any Winter ¥aters credited to
the Applicants 1n Lake Henry and/or Lake Meredith attrib-
utable to shares used for non-irrigation purposes shall
be released to the Arkansas River pursuant to the provi-
si1ons of paragraph 18.1 hereof and the remainder may be
used pursuant to paragraph 18.2 hereof.

Winter Waters credited to the Applicants in Pueblo
Reservolr and used for irrigation under the Coleorado
Canal system would historically be released from Pueblo
Reservclyr, carried 1n the Arkansas River to the Colorado
Canal! heacgate and run through the Colorado Canal, for
direct irrigation use resulting in return flows to the
Arkansas River. Winter Water 1in storage at Pueblo
Reservolr and attributable to shares used for ror-irriga-
tion curposes may be used directly from Pueblo Reservoir
or excharged or substituted upriver, provided:

18 51 Releases pursuant to paragraph 18 1 shall be
computed as 1f the waters were run to storage

in Lake Henry and/or Lake Meredith on March 15th.

18.5.2 Twelve percent (12%) of such winter water shall
be released to the Arkansas River 1in equal
daily amounts for the duration of the water
year commencing on May 1.

G2

18 5. The guantity remainiag 1n Pueblo Reservoir may

be used pursuant to paragraph 18 2.

Crce the use of water with respect to any share of stock
in any of the Colorauo Canal Companies 15 changed to
ron-1rrigation use, the obligation to nake return flov
releases to the Arkansas River pursuant to Section 18 1
with respect to such share shall conmence and continue
thereafter, regardless of whether such waters are ever
again used for irrigalion purposes. Lands as to which
shares arc changed to non-i1rrigat.on use shall ke 1den-
t.f1ed by the sharehoclder making the change to non-
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irrigation use and thereafter shown on a map kept at the
offices of the Colerado Canal Companies, a copy of which
shall be furnished to the Parties. Such lands shall be
dried up and shareholders shall thereafter use no wells
to irricate such lands (for which shares have been
changed to non-irrigation use) unless prior Water Court
approval for a bona fide plan for augmentation 1s obtained
or water 1s leased or purchased from sources other than
the Colorado Canal Company shareholders, except for
shareholders whose shares have been converted to non-
irrigation use; however, water rights in the Colorado
Canal Corpanies used for irrigation purposes may be
relocated on an acre-for-acre basis to such lands,
provided return flows to the Arkansas River will not be
reduced by the change of irrigated acreage and the lands
from vvhich such waters are relocated shall thereafter ke
considereé the dried-up lands.

Applicants shall install and maintain devices and keep
and provide records delivered 1in timely fashion to the
Division Engineer, which devices shall include the
following. an accurate weather station in the vicinity
of Lake Meredith Reservoir collecting and recording data
on tempercture, precipitation, barometric pressure, wind,
humidityv, ané pan evaporation rates; the existing flume
and recocrder near the Colorado Canal headgate; a flume
and reccrder at the Lake Meredith Qutlet Canal; lake-level
recorders on Lakes Meredith and Henry; 1n the event an
accurate measuring and recording device 1s ever not 1in
place on the Fort Lyon Storage Canal down canal from the
wastewav which carries Lake Meredith Outlet Canal releases
to the arkansas River, a flume ard recorder which shall
be operated at such time as Lake Meredith outlet water 1is
beina carried in the Fort Lyon Storage Canal; measuring
devices ahove Lake Mered:tn Reservoir on Bob Creek ana
the Lake Meredith Reservoir Inlet; and such other measur-
ing devices and records as may be deemed necessary by the
Division Cngineer to effectively administer this change
ard cxcharge. Should Applicant or successors of its
sharcholders ever pump or divert water directly from Loke
Meredith or Lake Henry, such pumping or diversion shall
he approsrizately mreasured.

Any stoc.holder of the Applicant canal and reservoir
companics usirg water for purposes other than agracul-
tural 1rrigation that fails to pay thear or 1ts Company
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assessments within thirty (30) days after the date on
which such assessment shall have been called by the
Company as due and payable shall not be entitled to take
water from er through Company facilaities or pursuant to
the terms of any change decreed hereirn until that non-
payment 1s cured.

Any stoc\holder using water for purposes other than
agricultural irrigation shall, so long as water 1s being
used under the lateral where the shares were historically
distributed, leave five percent (5¢) of their water from
each such lateral to make up incremental lateral loss.
The aggregate amount of such water shall be distributed
among the various laterals at the direction of the Proxy
Group 1n such a way as to cenform as near as may be to
the variataicn of losses among laterals. However, the
agaregate amount of water so ieft shall never exceed five
percent (5%) of water used for purposes other than
1rrigatior, and this upper limit cshall be reduced by
nultiplvirg by a fraction, the numerator of which 1s the
rumber of shares used for 1rrxgation purposes at that
time, and the denominator of which 1s the number of
shares owned by the Proxy Group as of the date hrereof.

To the e.:tent diverted under a storage right, this water
shall be considered stcred 1n reservolr space owned by
shareholders using water for non-irrigation purposes, ard
shall bezr i1ts pro rata evaporatiocr anéd seepage losses.
cucn water shall be released with runs fcr agricultural
purposas during that water year.

Any stockholder of the Lake Meredith Reservoir Company
using Lake Meredith Storage Rights water for purposes
other than agricultural irrigation shall, an addition to
the requirement for incremental lateral loss, leave
+yelve percent (12%) of thexr L.ake Meredith Storage
kights water to make Jap incremental canal loss. This
;ater shall be consicered stored 1in Lake Veredith Reser-
voir space owned by shareholders using water for non-
irrigacion purposes, and shall bear its pro rata evapo-
ration and seepage losses. Such water shall be released
for exchange with exchanges for agricultural purposes
{hin that water year. ANy portion not so released
opall be celivered to the river at the conclusion of the
oater vcar or as otherwise directed by the State Englneer
AL such time as there 1s no irrigat:ion use under the
Ccolorado Canal, such water shall be raleased to the
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Arkansas River 1in egual daily amounts for the duration of
the water year commencing May 1.

All waters released through the Outlet Canal and delivered
into either the Holbrook Canal or the Fort Lyon Storage
Canal for use by substitution shall be of a gquality,
gquantity and continulty to meet the requirements of use
for which the water of the respective canal has normally
been ‘put, and such substitution and exchange shall be
administered by and be subject to determinations as to
quality, gquantity and continuity made by the Division
Engineer for Water Division No. 2.

The following limitations shall apply to the rights of
exchange and substitution:

18.12.1 Waters stored in the exercise of the Lake
Meredith Storage Rights may be exchanged or
substituted at flow rates not to erceed 400
cfs. and in guantities not to exceed
26,028.4 acre-feet 1n any calendar year. The
exchange priority shall be March 3, 1398
between the discharge point of the Outlet Canal
ard the Colorado Canal Headgate and May 31,
1984 petween the Colorado Canal Headgate and
any point further upstream on the Arkansas
Raiver.

18 12.2 Waters stored in Lake Henry Reservoir and/or
Lake Meredith Reservoir, regardless of source,
may be exchanged or substituted to Pueblo
Reservoir 1in the exercise of the existing
exchange at {low rates not to exceea 400 cfs.
and 1n guantities not to exceed 6,7738.21 acre-
feet 1n any calendar year. The exchange
priority shall ke Apral 14, 1981 between the
discharge point of the Qutlet Canal and Pueblo
Reservolr.

18.12 3 Waters stored in Lake Henry Reservoair and/or
Lake t'eredith Peservolr, regardless of source,
may be exchanged or substituted to Pueblo
reservoir and/or, together with vaters alreedy
1n storage in Pueblo Reservoir, on upstream to
Turgqucise Reservoll, Twin Lakes Peservoir or
Clear Creek Reservoir at flow rates not to
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exceed 756.28 cfs. or the carrying capacity of
the Outlet Canal, whichever 1s less, and 1in
guantities not to exceed that quantity which
can be exchanged utilizing an active storage
capacity for Lake Henry Reservoir of

10,915 acre-feet and an active storage capacity
for Lake Meredith Reservoir of 41,403 acre-feet,
The exchange priority shall be Apral 14, 1981,
but shall be junior and subordinate to any
water right or exchange right filed for adjudi-
cation 1n calendar years praior to 1984. This
right of exchange and substitution shall be a
conditional right.

With respect to exchanges or substitutions made-;zgér”
—~n-thefuture-, the Division Engineer for Water .
Division No. 2 shall determine the tran51t/éahmfaviﬁlmﬂﬂ
credit, 1f any, associated with the exchange or
substitutions being made at the time under his
administration and supervision, and permit the
rpplicants to divert at the upstream point of
substitution or exchange such applicable

transit credit, 1f any, as an addition to the

guantity being exchanged or substituted

Zpplicants have stipulated that their rights of
evchange and substitution shall be further
l.mited as to rate of flow when i1n conflict
with similar rights of other parties to the
stipulation filed herein. Thcse other parties
are the City of Colorado Spraings ("Colorado
Springs"), the Board of Water Works of Pueblo,
ctolorade {"Pueblo"), Resource Investment Group,
Ltd., et al {"RIG"), and the City of Aurocra
{"Aurora®) The provisions of that stipulation
#1o hereby approved, inmcorporated herexn by
this reference and the following provision from
that stipulation shall constitute a further
lini1tation on the rights of exchange and
substitut.on decreed herein: )

At times when the flow through or releases from
Pueblo Reserveoarr are insufficient, on an
1nstanlarcous basis, to acconmcdate the

« changes or substitutiors which Pueblo,
Colorado Spraings and/or the Applicants seck to
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make i1nto Pueblo Reservoir for waters delivered
to points on the Arkansas River below Pueblo
Reservoir, or the change which RIG and Aurora
seek to make to storage 1in Pueblo Reservoair,
the following allocation of the exchange
opportunity shall apply as between the parties
which at that time have the legal and physical
abi1lity to change or exchange into Pueblo

Reservoir:

18.12.5.1

18.12.5.2

18.12.5.3

18.12.5.4

18 12 5 5

Pueblo shall have the first priority
to exchange up to 27 c.f.s. without
restricticn as to use.

Lake Meredith Compary shall have
the second priority to exchange,
from waters stored under the 1838
storage priority for Lake Meredith
Reservoir, up to 100 c.f.s. for
irrigation use under the Colorado
Canal. This right shall be reduced
pro rata in the proportion that the
number of shares not being used for
irrigation purposes bears to the
number of outstanding shares of the
Lake Meredith Company.

Pueblo and the Applicants shall
share egually the third priority to
exchange. Each shall be entitled
to exchange up to an additioral 50
c.f.s., without restricticn as to
use.

The Applicantes shall have the
fourth pricrity to exchange ap to
an additional 50 c.f.s., without
restriction as to use.

Colorado Spraings shall have the
fifth priority to exchange up to 77
c.f.s. less that rate of flow, 1f
any, being exchanged by Pueblo
pursuant to §§18 12 5.1 and

18 12 5.2, without restraiction as
to use.
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84CW62,

RIG-Aurora shall have the sixth
priority to exercise their change
of point of diversion to Pueblo
Reservolr, which right shall be
limited as to gquantity, applicable
maximum diversion rates and other
matters as specified by the final
decree 1n 83Cwl8. This sixth
priority shall not include RIG
waters reduced to storage at oOr
below the Holbrook Canal headgate
for the purpose of awairting the
occurrence of an upstream exchange
opportunity by RIG.

Colorado Springs shall have the
seventh prioraity to exchange up to
100 c.f.s. less any amount beilng
exchange by Colorado Sprirgs
pursuant to §18.12.5.5, without
restriction as to use

Colorado Springs, the Applicants,
and RIG shall share any remaining
exchange opportunity on the follow-
ing basis.

The Applicants shall be entitled to
one-half of the remaining exchange
opportunity within the exercise of
thear rights as may be decreed.
Colorado Springs and RIG shall
share the other half or more of the
exchange opportunity within the
exercise of their rights as may be
decreed, according to the followving
allocation:

RIG- Up to 40 c.f.s., but not to
evceed 500 a.f. annually; there-
after, 25% of said remainlng
evchange opportunity up to an
additional 500 a £ annually

Colorado Springs The balarce
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It 1s the purpose of this alloca-
tion to allow RIG to make an
upstream exchange in the event RIG
15 precluded at any time from
storing i1n Pueblo Reservoir 1its
full vield under the decree to be
entered 1n 83CW18 because of the
operation of the foregoing prior-
1ties. In such event, Colorado
Springs, Pueblo, and the Applicants
agree that RIG may store the
decreed yield whach 1s not simulta-
neously transferable to Pueblo
Reservolr ain any facilaty on RIG's
land or, 1f 1t has obtained the
consent of the owner thereof, 1in
any other facility under or down-
stream from the headgate of the
Holbrook Canal, and when river
confitions permit, may work an
exchange to Pueblo Reservoir under
this eighth priority subject to
lawful administrative constraints.

These relative priorities set forth
in §518 12.5.1 through 18.12.5.8
are summarized 1n the following
table showing flow rates 2n c.f.s.:
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COLORADO RIG-
PRIQRITY PUERLO SPRINGS COMPANIES AURORA TOTAL
1 27 27
2 100 127
3 50 50 227
4 50 277
5 77-Pueblo 2717
exchange under
$1 and 3
6 Applicable
maximum rate
of flow allowed
{ by Decree in
g83CwW18
7 160-Colorado
Springs exchange
under #5
8 1/2 minus RIG 1/2 Up to 40 c.f.s.
under #8 of 1/2, but not

to exceed 500 a.f.
annually; there-
after 25% of 1/2
up to an aadi-
tional 500 a.f.
annually.

This table 1s ccntrolled by the
terms ané conditicns above ctated
in §§18.12.5.1 through 18.12 5.8.

18 12.5.1C Lake Meredith Reservoir Company
ard 1ts shareholders' raight to
exchange pursuant to €§18.12.%.2,
18.12.5.3 and 18.12.5.4 under an
erchange priority date of March
9, 1898 shall be limited to
waters stored in the exercise of
the March 9, 1898 storage praioraty
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not to exceed 26,028.4 acre-feet
annually.

18.12.5.11 Each participating party must be
physically and legally able to
change and exchange. If any cne
party 1s physically or legally
not able to change or exchange,
the allocation of the change or
exchange opportunity shown above
shall apply as between the
remalning parties.

Applicants have a right to exchange Lake
Meredith water from the Lake Meredith Outlet
Canal to the Colorado Canal headgate under
priority date of March 9, 189E.

Applicants have the rights to exchange,
subject to the conditions of this decree, from
the Lake Meredith Outlet Canal to and above
Pueblo Reservoir with a 1984 filing for decree
date and a 1981 appropriation of excharge
date. Applicants' exchange shall be junior to
valid senior exchanges; reserving, however, to
Applicants all rights, 1f any, to challenge
any competing exchange.

Applicants' rate of exchange when exchanging
by utilizing releases from the Lake Meredith
Outlet Canal shall not exceed the release rate
from the Lake Meredith Outlet Canal, tocgether
with the applicable transit crecit, 1f any,
recognized by the Division Engineer. Appli-
cants’' excranges under this decree shall occu:
only from the Lake Mereditn Outlet Canal and
not from the headgate of the Colorade Canal.

The exchange as against the natural river flow
from the Lake Meredith Outlet Canal to ard
ahove Puebloc Reservoilr shall occur only when
there 1s a flowlng river at all points betweer
the point ¢of discharge ard the point of
storage, anc only when the Division Engineer
determines that implementation of such decreed
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exchange wi1ll not 1injuriously affect the
owners of or persons entitled to use water
under a vested water right or a decreed
cenditional water raght.

18.12.10 Applicants or shareholders of the Colorado

Canal Companies shall obtain the legal raght
to use Pueblo Reservoir prior to the operation
of exchanges 1nto Pueblo Reservoir.

18.12.11 Applicants have no right to compel the District

or the Bureau of Reclamation to take any
action which creates exchange opporturit:es
for Applicants.

No more than 26,028 acre-feet of water may be added to
active storage in any water year under the 1898 Lake
Meredith Storage Rights. No more than 6,355 acre-feet
of water may be acded to active storage in any water
year under the 1891 Lake Henry Storage Right; no more
than 2,000 acre-feet of water may be added to active
storage 1n any water year under the September 16, 1900
Lake Henry Storage Right, and no more than 3,561
acre-feet of water may be added to active storage 1n
any water year under the May 15, 1909 Lake Henry
Storace Rignt. To the extent that water i1n storage at
the beginning of a water year has been changed 1in use
pursuant to this decree, and 1s so accounted for, such
water shall not limit that water year's diversion under
the Lake Henry and Lake Meredith Storage Rights.

The waters which are the subject of the above applica-
tions which are determined to be the historacally
consumed quantities of Applicants' water rights may be
tctally consumed 1n the future for any heneficial use
at ary location o long as the person applying the
water maintains domiricn and control over the water
after 1ts 1initial use. The Parties reserve the right
to challenge the 1dentification and guantification for
reuse of consumptive use water. This provlsion 1s
acceptec¢ by the Parties only 1n the peculiar circum-
starces of this case and 1s 1n no way a waiver by the
Parties of their position with respect to reuse of
native vater, further, this provision shall not create
a precedent with respect to any other case.
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Historic return flows during the study pericd of 1954
through 1983 under the historical operation returning
to the Arkansas Raver shall not be diminished by any

future operation, modification or enlargement of the

Colorado Canal, Lake Henry Reservoir or Lake Mereaith
Reservolr without keeping the raiver whole on a daily

basas.

Accounting, operations and administration uncer this
decree shall ke on a daily basis. Computations made on
a weekly or monthly basis shall be divided, as appropri-
ate, to determine the average daily amount.

This decree 15 subject to the stipulation, dated
December 28, 1984, between Colorado Springs, Applicants,
and others in Case No. B84CW179.

Unt1l any deficits in return flows owed to the river
are cured, Aprlicants shall divert no water from any
source i1nto the Colorado Canal headgate on behalf of
any sharenolder of shares converted to non-irrigation
use ard as to which shares the return flow releases
pursuant to Section 1B.1 are not current, except waters
to cure such deficat.

If, as a result of less water being run through the
Colorado Caral for irrigation purposes, there 1s such a
decrease 1n the head of water in the Canal as to
diminish the flow of water through the lateral headgates
below historic conditions, then up to two (2) additional
check structures shall be constructed in the Colorado
Canal, at the sole expense of shareholders using water
for municipal purposes. Absent mutual agreement, the
necess.ty for, location and deszgn of such check
structures shall be determined by binding arbitration

by a committee consisring of ar engineer selectea oy

the Pro.y Group, an englneer selected by the share-
holders using water for municipal purposes, and an
impartial third engineer selected by those two. The
i1ssues of necessity, location and desagn shall be
cons:idered separately, and the costs of arbitraticn of
each 1ssue shall be borne by the losing party upon that
rpssuce

Purcuant to § 37-92-304{6), C.R.S. 1973, the Covrt has
considered the historic use to which the Water Rights
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were put, the length of tame of such historic use and
the testimony, documents and records herein. Based
upon such consideration, the Court finds that the
experience to be derived during the period ending
twenty (20) years after the date shares are changed to
non-irrigatior use 15 necessary or desirable to preclude
or remedy any injury to the vested rights of others.
Accordingly, with respect to each share of the Ceclorado
Canal Companies, the decree shall be subject to reopen-
ing for twenty (20) years from the conversion of that
share to non-irrigaticn use. After such twenty-year
period, the terms of the change decree entered shall
not be modified so as to reduce the vield for non-
irrigation use from shares which have been converted to
non-irrigation use for more than twenty (20) years
under the terms of the change decree. The Colorado
Canal Ccmpanies, on or before February lst of each
year, shall give writter notice to all parties, the
Divisicr Engineer and the Water Court specifying, by
shareholder, all shares converted to non-irrigation
use, the date on which converted and the date on which
sucn -0-year period shall expire. Reconsideration
shall be made only upon the petition of one of the
parties hereto, including Applicants. Notice of such
petitior shall be made upon the parties hereto by
mai1ling notice to each of theirr counsel of record at
their addresses as set forth at tne conclusicen hereof,
or at such different addresses as shall hereafter be
filed with the Court or so served by mailing upon all
other counsel of record.

19. The Court has reviewed and does hereby approve the
various stipulations filed herein between Applicants and one or
more, as the case mayv ke, of the Objectors in this consolidated
preceeding (the ®"Stipulations®) These Stipulations are further
1dentifiec as the stipulation executed ac ¢f Marca 19, 1985
between Applicarts, Colorado Springs and Pueblo; the stipulation
executed as of April 9, 1985 between Applicarts, Aspen and Pitkin
County, the stipulation executed as of June 5, 1985 between,
Applicants, Colcrado Springs, Pueblo and RIG; the stapulation
executed as of September 20, 1935 between Applicants, Colorado
Sprirgs, the Scuthrastern District, Public Service, Holbrook and
the AVDA, the stipulation executed as of October 10, 1985 between
Ipplic.rts and lort Lyon; the staipulaticr ececuted as of
October 16, 1965 Letween Applicants, Cclorado Sprairgs, Foxley,
and the Proxy Group, and the stipulation executed as of
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October 16, 1985 between Applicants and the State Engineer. The
Stipulations shall remain ain full force and effect, enforceable

by or against any of the parties thereto, and shall not be deemed
merged into this decree except to the extent specifically incorpo-
rated hereain

20. The rights of substitution and exchange from Lake Henry
Reservoir and/or Lake Meredith Reservoir to Pueblo and other
upstream reservoirs and the changes in type and place of use
decreed herein shall not affect the limitations on transmountain
diversions by the Twin Lakes Reservoir and Canal Company in the
decree 1n Case No. 1901, Water Division No. 5, dated May 12,
1976.

21. This cnarge of water rights and adjudication of raights
of exchange and substitution will not cause injury to other water
users or materially deplete the waters of the Arkansas River 1in
usable quantity or availability for use by others. The terms and
conditions imposed herein, including administration and account-
ing on a daily basis, limit the gquantaity which may be used 1n the
future exercise of these Water Rights to that quantity historic-
ally consumed and insure the continuation of historic return
flows both 1n time and amount.

22. Thas adjudication of rights cf exchange and substitu-
tion and change of water rights, 1f granted on the terms and
condit:ons herein set forth, including administration and account-
ing on a daily basis, will nct injuriously affect the owners of
or persons ertitled to use water under a vested water right or
decreed conditional water raght.

CONCLUSIONS OF LAW

1. The Court incorporates the foregoing Findings of Fact
to the extent that these mav include conclustions of law.

2 The Court concludes that adjudication of these changes
of water rights, existing and proposed exchanges and substitu-
tions are authorized by law. §§37-80-120, 37-83-104, 37-92-101,
et sec., C R.5 , including £37-92-302.

3 Applicants have complied with all reguirements to
change thelr water rights arc adjudicate their existing and
proposed excharges and substitutions, and are therefore entitled
to a decree permltfting these changes, exchanges and substitutione,
provided that the changes, e<changes and substitutions are
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limited and conditioned as specified in the foreqgoing Findings of
Fact in order to prevent injury to the owners of, or persons
entitled to use water under, vested water raights or decreed
conditional water rights.

4. Granted on the terms and conditions set forth above in
the Findings of Fact, the changes of water rights, exchanges and
substitutions described in such Findings will not injuriously
affect the owners of, or perscns entitled to use water under,
vested water rights or decreed conditional water rights. There-
fore the standards set forth in the Water Right Determination and
Administration Act of 1969 (§§37-92-101, et seq., C.R.S.}),
includirg specifically §37-92-305, C.R.S., and other applicable
provisions of Colorado law, have been met.

5. The law prcvides that "i1f an application filed under
§37-92-202, C R.S5. for approval of an existing exchange of water
1s approved, the original praiority date or praicrity dates of the
exchange shall be recognized and preserved unless such recogni-
tion or preservation would be contrary to the manner in which
such change has been administered™. §37-92-305(10), C.R.S. The
Applicants are therefore entitled to have the original praoraity
dates cf the:rr evxisting exchanges recognized, subject to terms
and cona-tions set out in the Find:ngs of Fact.

JUDGMENT AND DECREE

IT 15, THEREFORE, ORDERED, ADJUDGLCD AND DECREED THAT:

1 The Findings of Fact and Conclusiocns of Law set forth
above are hereby incorporated intc the terms of this decree as af
the same were fully set forth hereain.

2 Applicants' changes of water r:ghts, exchanges, and
substituriors are herebv approved and adjudicated, subject to the
terms ané cona-t:ions specified in the foregoing Findings of Fact.
No owrers of, or person ent:itled to use water under, a vested
water riocht or decreed conditional water right will be injured or
injuriocusly affected by the granting of the changes of water
richts, exchanrges and substitutions reguested by the Applicants,
proviccc that the conditions and laimitations set forth in the
firdings of Fact are implemented. The Court hereby directs the
entry of final judgment as to all of the claims made in these
consolxdated cases.
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3. It 1s further ordered that the proposed rights of
exchange and substitution herein awarded conditionally shall
remain in full force and effect until October 31, 1989. 1If
appl:cants desirc to maintain such conditional water rights, an
application for 2 quadrennial finding of reasonable diligence
shall be filed on or before October 31, 1989, or a showing made
that the cenditional rights of exchange and substitution have
becomre absolute rights by reason of the completion of the
appropriation,

DONE this 2/ day of c&/)?é , 1985,

BY THE COURT:

I/
Hor. John R. Tracey C;/

Xc Moses, Wittemyer, Harrison & Woodruff (Wittemyer)
Horn, Anderson & Johnson {(Johnson and DuBois)
John U. Carlson

Filled in the eriice of the

Ralph N. Wadleigh Clark, District Court Water
Fairfield and Woods (Pratt) Division rlo 2. State of
Musick and Cope (Musick) Colersdn
Kelly, Stansfield & O'Donnell (Flanagan}

Davis, Graham & Stubbs (Hillhouse) OCT 21 19835

Calkins, Kramer, Graimshaw & Harrins (Schroeder)

Lefferdink and Davis (Lefferdink)
Mitchell & Mitchell (E£L¢u4z3¢£ﬁ4LUMJ

William H. Bassett Clerk
Holland and Hart (Castle)

Petersen & Fonda (Mattoon)

Robert ' T Krassa

Jzohmn Dingess

Division and State Engineers
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‘ Privileged and Confidential Attorney Work Product

To:  John Singletary, Chairman of the Board of Directors
Melissa Esquibel, Chair, Legal Committee of the Board of Directors
Lower Arkansas Valley Water Conservancy District

From: Trout, Raley, Montafio, Witwer & Freeman, P.C‘.v_,\/

Date: September 19, 2006; Revised October 16, 2006; Revised March 3, 2007

Re: TABOR

Under TABOR, districts are generally subject to a ban on any “tax rate increase,
or mill levy increase above that for the prior year” unless approved by the district’s
electorate. Colo. Const. Art. X, § 20(4)(2). In addition, revenue increases and fiscal
year spending above the prior year are generally capped by inflation and local growth.
Colo. Const. Art. X, § 20 (7)(b) and (c).

This memorandum responds to the Lower Arkansas Valley Water Conservancy
District’s (“LAVWCD?” or “District”) request for us to review the District’s fiscal
activities with regard to TABOR. The applicability of TABOR is analyzed separately for

property taxes, fiscal year spending, and enterprise activities because the limitations
differ, as explained below.

EXECUTIVE SUMMARY

The collection and expenditure of revenue generated by the imposition ofa 1.5
mill levy on the taxable real property within the District is not subject to TABOR limits

for 30 years from the election approving the creation of the LAVWCD and imposition of
such taxes.
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Receipts from specific ownership taxes are subject to TABOR fiscal year
spending limits. The LAVWCD must refund any receipts in excess of allowable
increases, which could be done through a reduction in the mill levy. Through 2006, the
District’s receipts did not exceed fiscal year spending limits and no refunds were
required.

The LAVWCD should restructure its Enterprise and recategorize LAVWCD
revenues (except real property and specific ownership taxes) to go to the Enterprise Fund
in compliance with TABOR. Specifically, the LAVWCD should assign its assets to the
Enterprise for management. The Enterprise Fund can receive revenues from leasing and
for managing the LAVWCD’s assets, which can defray many, if not all, of the
Enterprise’s expenses. In addition, the LAVWCD can use its TABOR-exempt real
property tax revenues to reimburse the Enterprise for expenses incurred in managing the
District’s assets. At the end of the assignments, the LAVWCD can renew them.

The above recommendations were implemented prior to the end of 2006.

L VOTER-APPROVED AUTHORITY FOR PROPERTY TAXES

Question presented. Did voter approval of the collection of a 1.5 mill levy on all
taxable real property allow the District to retain and expend all such property tax revenue
and associated interest for 30 years?

Short answer. Voter approval of the collection of a 1.5 mill levy on all taxable
real property authorized the District to retain and expend all such property tax revenues
and associated interest for 30 years.

A. District Ballot Language

The ballot measure approving the creation of the District read as follows:

Shall a water conservancy district be formed coincident with the boundaries of
Bent, Crowley, Otero, Prowers, and Pueblo Counties, to be called the Lower
Arkansas Valley Water Conservancy District, which District may levy a 1.5 mill
tax on all taxable real property within its boundaries each year for a period of 30
years in order to protect and enhance the water resources of the Lower Arkansas
Valley to sustain agriculture and benefit the future of the area’s economy and
keep water in the area’s streams for fish and wildlife habitat; and shall taxes be
increased for the purposes of forming the Lower Arkansas Valley Water
Conservancy District by $1,914,765 in 2003 and by whatever additional amounts
are raised annually thereafter?

Case No. 02CV293, at § 4 (Pueblo County Dist. Sept. 9, 2002). The court decree
establishing the District accordingly provided as follows:
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That the District is authorized to collect a 1.5 mill levy on all taxable real property
within the District as of January 1, 2002 for a thirty-year period.

Id.

B. Analysis: Voter-approved Revenues are exempt from TABOR.

Case law interpreting TABOR has illuminated two categories of revenue that are
excluded from the fiscal year spending limitations, including voter-approved revenue
changes. Section (7)(d) of TABOR provides that “voter-approved revenue changes are
dollar amounts that are exceptions to, and not part of, any . . . base.” The meaning of this
provision was at issue in Nicholl v. E-470 Public Highway Authority, 896 P.2d 859
(Colo. 1995), where the Colorado Supreme Court addressed the applicability of the fiscal
year spending and revenue limitations to the E-470 Highway Authority’s collection and
expenditure of revenues. The Supreme Court held that under section (7)(d) “voter-
approved revenue changes” are excluded from fiscal year spending:

The full text of this exception reads: “Debt service changes, reductions
[excess revenue] refunds, and voter-approved revenue changes are dollar
amounts that are exceptions to, and not part of, any district base.” Colo.
Const. Art. X, § 20(7)(d). The term “base” in this context refers to the
prior year’s fiscal year spending, since the prior year’s spending acts as
the “base” for determining allowable spending the following year. These
dollar amounts must be excluded in “fiscal year spending” when
calculating spending during the current year as well as when calculating
spending during the prior year in order to determine the percentage change
in fiscal year spending for purposes of imposing spending limitations
under § 7(b).

896 P.2d at 872, n. 16. On the basis of this interpretation, the Court held that any change
in the amount of revenue generated by a vehicle registration fee approved by the voters in
November 1988 was a “voter approved revenue change” and need not be approved by the
voters again for the E-470 Highway Authority to keep and spend for the purposes
approved by the voters. In addition, since these revenues are excluded from fiscal year
spending, and the refund provisions of Section 7(d) do not apply to revenues from
sources excluded from fiscal year spending, these revenues are not subject to the
limitations of Section 7(d). In other words, voter-approved revenue changes are excluded
from the revenue and fiscal year spending limits of TABOR under the holding of E-470.
The District’s real property tax revenues are therefore excluded from the revenue and
spending limits of TABOR because the voters approved the collection and expenditure of
real property tax revenues at the time they approved formation of the District.
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A related question was presented to the Colorado Supreme Court in Bolt v.
Arapahoe County School District Six, 898 P.2d 525 (Colo. 1995). One of the issues in
the Bolt case was whether the school district could increase its mill levy by .771 mills in
1992 to raise revenue to pay off outstanding bonds without voter approval after the
adoption of TABOR. The bond issue for which the mill levy increase was made was
approved by the voters in 1984. Although the 1984 ballot issue did not specifically
address increased taxes to pay off the bonds, it was clearly contemplated at the 1984
election that property tax revenues would be the source of revenue to repay the bonds.
The Supreme Court reached two important conclusions. First, it held TABOR only
applies to those taxes that are either new or represent increases from the previous year,
but not when the school district’s mill levy was the same as the previous year. Id. at 534.
Second, the Supreme Court held that the voters in 1984 intended to approve both the debt
and the debt repayment mechanism and, therefore, the mill levy increase in 1992 had
received the required prior voter approval:

The taxpayers argue that the voter approval could not have extended to
mill levy increases because the ballot issue did not expressly and
specifically provide for those increases. However, since we have
concluded that the voters approved increased mill levies in 1984, before
Amendment 1, we find that it would be unduly burdensome to also require
the school district to prove that it complied with the technical
requirements of Amendment 1 with respect to the specific language
required when mill levy increases are put to a vote. In our view, it is
enough that the voters were aware that they were approving the creation of
debt and the repayment of that debt, which we have concluded they did.

1d. at 535 (footnote omitted). In short, TABOR does not apply when the voters have
approved raising property tax revenue for the purposes contemplated at the time of the
election under Bolt. Thus, TABOR does not apply to District’s property tax revenue,
which was approved by the voters in 2002. Nor does it apply so long as the District does
not increase its mill levy above the voter approved 1.5 mills.

Voters may also more broadly approve the retention and expenditure of excess
revenues by a governmental entity for a defined period of time. Havens v. Board of
County Commissioners, 924 P.2d 517, 521 (Colo. 1996). In Havens, county voters
approved a measure which authorized the retention and expenditure of all excess
revenues collected by the county during a four year period without further voter approval.
Thus, based on the voters’ approval, the county was not required to refund excess
revenues for four years. In sum, the language of TABOR reserves to the voters the
decision on whether to increase debt or increase taxes. /d. at 536. Once the voters have
spoken, the issue is settled.

The District’s voters approved the collection of real property taxes for 30 years.
Since the voters have spoken, the District may collect and spend those taxes for 30 years
in compliance with TABOR.
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The LAVWCD also receives interest from the investment of its property tax
revenues. Since the voters approved the collection of all revenues from the tax, voter-
approval inherently included any interest earned on those taxes since such revenues are
part of the monies the LAVWCD derives from those taxes, and also consistent with
voter-approval of the tax, mission, and formation of the District. In addition, interest on
the property taxes collected by the LAVWCD flows directly from the voter-approved
taxes collected by the LAVWCD, and logically has the same characteristics for TABOR
purposes as the underlying taxes, i.e., they are exempt. The alternate interpretation, that
interest would be subject to TABOR, would lead to a resuit contrary to voter-approval of
the mission and formation of the District since the LAVWCD could not invest voter-
approved taxes, thus forgoing potential revenues that cost the taxpayers nothing,

C. Conclusion: The District’s Property Tax Revenues and Associated Interest are
exempt from TABOR.

The voters approved the imposition of a 1.5 mill levy on all taxable real property
within the District’s five counties for a 30-year period. Thus, the collection and
expenditure of the revenue generated by the imposition of a 1.5 mill levy on the taxable
real property within the District is not subject to TABOR limits for 30 years. Interest
earned by the LAVWCD on such voter-approved taxes is also exempt from TABOR
limits for the same period. However, because the voters only approved the imposition of
a tax on real property, TABOR is applicable to other District taxes, if any, and other
District revenues.

II. FISCAL YEAR SPENDING

Question presented. What are the LAVWCD’s “fiscal year spending” limits?

Short answer. The LAVWCD?’s base for the computation of its “fiscal year
spending” is calculated on the basis of the District’s receipts from the apportionment of
the specific ownership tax. The LAVWCD has not exceeded its fiscal year spending
limits since its formation. However, if all of the budgeted non-excluded revenue is
received in 2006, the District would exceed the applicable TABOR fiscal year spending
limits by $9,297.90. Such revenues would have to be refunded to taxpayers in 2007
under TABOR. A refund, if necessary, could be accomplished by reducing the property
taxes levied in 2007 by a corresponding amount.

A. TABOR Provisions

Confusingly, TABOR’s “fiscal year spending” limit is in reality a limitation on
revenue. TABOR thus limits the amount of revenue that can be collected and spent.
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The maximum annual percentage increase in the LAVWCD’s “fiscal year
spending” equals inflation in the prior calendar year plus annual local growth. § (7)(b).
The calculation involves three definitions.

First, TABOR defines inflation as the percentage change in the United States
Bureau of Labor Statistics Consumer Price Index for Denver/Boulder. § (2)(f). Many
local governments estimate inflation for budgeting purposes, and then adjust the relevant
revenue and spending limits during the fiscal year when actual inflation data is available.

Second, TABOR defines local growth as a fraction. The numerator is the actual
value of all real property in the district from construction of taxable real property
improvements, minus the destruction of similar improvements, and additions to, minus
deletions from, taxable real property. § (2)(g). The denominator is the actual value of all
real property in the District. § (2)(g). Local growth does not include growth in actual
valuation from inflation or the addition of personal property.

Third, TABOR defines “fiscal year spending” as expenditures and reserve
increases, with some exceptions. § (2)(e). The exceptions include gifts, federal funds,
collections for another government, pension contributions by employees and pension
fund earnings, damage awards, property sales, and reserve transfers or expenditures. If
the district does increase its reserve in a given year, the total of expenditures plus reserve
increases are limited to the fiscal year spending limit for the year. § (2)(¢e).

“Fiscal year spending” does not include reserve fund transfers. § (2)(e). This
would allow the district to place some of its revenue in a year to a reserve for future
year’s expenses, which is a way to handle revenue increases for multiple year projects.
For example, the district could implement a revenue increase within TABOR limits for a
project one year and allocate a portion of that revenue to a reserve fund to be spent in
future years. In succeeding years, the reserve fund expenditures for the project do not
constitute spending, i.e., are not counted as “fiscal year spending,” since they have
already been accounted for in the year in which they were reserved for the project.

TABOR requires governmental entities to establish and maintain an Emergency
Reserve equal to three percent of fiscal year spending. § 5. This reserve can only be spent
on a declared emergency which excludes economic conditions, revenue shortfalls, or
salary or fringe benefit increases. Any use of the reserves must be repaid in the following
year. The Emergency Reserve is included within the District’s Fiscal Year Spending
Limit.

If revenues from sources not excluded from TABOR limits exceed allowable
“fiscal year spending,” the excess shall be refunded in the following year unless voters
approve a revenue change. § (7)(d).

Revenue collected, kept, or spent contrary to TABOR for four years prior to suit
is subject to refund with 10 percent annual interest. § (1).
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As discussed below, fiscal year spending excludes voter-approved revenue
changes.

B. Analysis of Fiscal Year Spending

The LAVWCD’s revenues include real property taxes, specific ownership taxes,
contributions, and reimbursements, discussed below. Revenues from interest, grants,
conservation easement fees, and water leases are discussed in relation to the District’s
Enterprise Fund in Part III below.

1. The LAVWCD?’s Fiscal Year Spending Base

The LAVWCD formally came into existence November 21, 2002. In the Matter
of the Lower Arkansas Valley Water Conservancy District, Case No. 02CV793 (Pueblo
County Dist. 2003). The District first received revenue in 2003, which is the base year
for the calculation of its fiscal year spending limits.

Real property taxes. As discussed in Part I above, section (7)(d) of TABOR
provides that “voter-approved revenue changes are dollar amounts that are exceptions to,
and not part of, any . . . base.” Nicholl v. E-470 Public Highway Authority, 896 P.2d 859
(Colo. 1995). The LAVWCD’s real property taxes are a “‘voter approved revenue
change,” as discussed above. As such, they are “exceptions to, and not part of, any
district base” under the holding of E-470.

Specific ownership taxes. Under the state Constitution, specific ownership taxes
are imposed by the State of Colorado on motor vehicles and also wheeled trailers, semi-
trailers, trailer coaches and self-propelled construction equipment, pursuant to statutes
“prescribing methods of determining the taxable value of such property, and requiring
payment of a graduated annual . . . tax . . .in lieu of all ad valorem taxes on such
property.” Colo. Const., art. X, sec. 6 (2006).! Also pursuant to the state Constitution,
specific ownership taxes “shall be apportioned, distributed, and paid over to the political
subdivisions of the state” as may be prescribed by statute. /d. The taxes are statutorily
apportioned between the county and each political and governmental subdivision within
the county in proportion to the ad valorem (property) taxes levied the preceding calendar

! The general assembly shall enact laws classifying motor vehicles and also wheeled trailers, semi-trailers,
trailer coaches, and mobile and self-propelled construction equipment, prescribing methods of determining
the taxable value of such property, and requiring payment of a graduated annual specific ownership tax
thereon, which tax shall be in lieu of all ad valorem taxes upon such property; except that such laws shall
not exempt from ad valorem taxation any such property in process of manufacture or held in storage, or
which constitutes the inventory of manufacturers or distributors thereof or dealers therein; and further
except that the general assembly shall provide by law for the taxation of mobile homes.

Such graduated annual specific ownership tax shall be in addition to any state registration or license fees
imposed on such property, shall be payable to a designated county officer at the same time as any such
registration or license fees are payable, and shall be apportioned, distributed, and paid over to the political
subdivisions of the state in such manner as may be prescribed by law.
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year by the county and each political and governmental subdivision within the county.
C.R.S. § 42-3-107(24). The county treasurer collects the taxes and makes the
apportionment on the tenth of each month. Id.

Specific ownership taxes are not imposed or collected by the LAVWCD. The
LAVWCD simply receives them by virtue if its status as a political subdivision of the
state. There is no provision or procedure for voters within the LAVWCD to approve or
not approve the imposition or apportionment of these tax revenues. Therefore, the fact
that specific ownership tax revenues were not addressed in ballot language creating the
LAVWCD does not affect the following analysis.

Both the imposition and apportionment of specific ownership taxes and TABOR
are state constitutional provisions. The “preferred interpretation [of TABOR] shall
reasonably restrain most the growth of government.” Art. X, Sec. 1. In addition, TABOR
provides that “[a]ll provisions are self-executing and severable and supersede conflicting
state constitutional . . . provisions.” Id. Thus, if the imposition and/or apportionment of
specific ownership taxes conflicts with TABOR, the provisions of TABOR would
prevail. Pursuant to Article X Section 6 of the Constitution, specific ownership tax rates
are set by statute, Colo. Rev. Stat. § 42-3-107 and the amount of tax collected depends on
the statutory rates. TABOR would apply to a change in the tax rates that would increase
revenues in order to restrain the growth of government. However, the question here is
the apportionment of the taxes once collected; there is no issue about restraining the
growth of government since the total amount collected is not in question, having already
been established by statute. Thus, the constitutional provisions relating to specific
ownership taxes are not inherently in conflict with TABOR, and the question of TABOR
superseding Article X Section 6 does not arise. That is not the end of the inquiry,
however.

The Colorado Supreme Court has held that “[i]t is an established axiom of
constitutional law that where there are both general and specific constitutional provisions
relating to the same subject, the specific provision will control.” De'Sha v. Reed, 572
P.2d 821, 823 (Colo. 1977) (citations omitted) (because Article VI, Section 21 is of a
completely general nature Article I, Section 23 must be regarded as determinative since
it specifically grants power to the legislature). Article X, Section 6 specifically imposes
and mandates the apportionment among political and governmental subdivisions of
specific ownership taxes in lieu of ad valorem (property) taxes on motor vehicles. In
contrast, TABOR generally establishes limits on the revenue and spending of state and
local governmental entities. Colo. Const. art. XX, sec. 20. Thus, the specific
constitutional provisions relating to the imposition and apportionment of specific
ownership taxes would control over the general limitations of TABOR under De’Sha.
Therefore, political and governmental subdivisions are entitled to their proportionate
shares of specific ownership taxes regardless of TABOR. In addition, the Colorado
Supreme Court has held “[t]he Constitution must be construed as a whole, including the
amendments, giving to each word its proper effect, and so far as possible harmonizing
each provision with every other.” De’Sha. Here, we are confronted with two
constitutional amendments, the specific ownership tax and TABOR. Each word of both
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provisions can be given its proper effect and so far as possible harmonized with the other
by applying TABOR limits to the revenues received by political and governmental
subdivisions from the specific ownership tax. In other words, Article X, Section 6
operates to impose and apportion specific ownership taxes among political and
governmental subdivisions, while TABOR limits the expenditure of such revenues by the
recipients. That preserves the effect of both Article X Section 6 and TABOR, plus it
comports with TABOR s preferred interpretation to constrain governmental growth.

The LAVWCD is a political subdivision of the State. CR.S. § 37-45-112(7).
Thus, the LAVWCD receives revenues from specific ownership taxes pursuant to the
state Constitution and implementing legislation. The District has received specific
ownership taxes each year, beginning in 2003. Revenues from specific ownership taxes
count towards the District’s “base” for the computation of its fiscal year spending limit
because they are not excluded under TABOR. § (2)(e).

Contributions. Gifts are excluded from the calculation of fiscal year spending
limits. § (2)(e). Thus, they are not part of the “base,” nor subject to TABOR limits, and
the LAVWCD can spend such revenues as it chooses.

Reimbursements. The LAVWCD receives reimbursements, most recently and
almost entirely from the State for leasing water to repay Colorado’s water debt to Kansas
under Kansas v. Colorado. The Denver District Court has examined the applicability of
TABOR to intergovernmental transfers to repay RTD for construction contracts related to
1-25 improvements. Bishop v. Regional Transportation District, Case No. 95 CV 4701
(Den. Dist. Ct., Nov. 14, 1996). Denver transferred approximately $5.66 million to RTD
for disbursement to contractors or reimbursement to RTD in connection with two
projects. Id. at 2. However, Denver paid no fee whatsoever to RTD for any services
related to the projects. Id. at 4, 5. The court found that the transfers were not revenues
under generally accepted accounting principles, which the court found to provide the best
safeguard and control of local governments. Id. at 10. The court accordingly held that
the transfers were not revenue under TABOR, and thus not subject to TABOR spending
limits. /d. At 12.

The overwhelming majority of the LAVWCD’s reimbursements were for the
District’s direct costs of leasing water and delivering it to Kansas. If handled pursuant to
generally accepted accounting principles, such revenue should be exempt from TABOR
under the logic of RTD. However, a portion of the District’s receipts were
reimbursements for its actual administrative costs in making the leased water available
for delivery to Kansas, an issue the court did not address in RTD. Since it would be
simple to get around TABOR limits by simply construing revenues as reimbursements for
actual costs, that result is inconsistent with the intent of TABOR. Thus, the portion of the
drought reimbursements received by the LAVWCD attributable to the District’s
administrative costs are not exempt from TABOR and would be subject to fiscal year
spending limits. Alternately, the LAVWCD’s revenue from water leasing and
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reimbursement of its administrative costs could be credited to an enterprise fund, as
recommended below in Part II1. 2

2. The LAVWCD?’s Fiscal Year Spending Limits

The LAVWCD’s fiscal year spending (revenue) limits were calculated following
the formula in TABOR. Only the LAVWCD’s receipts from specific ownership taxes are
subject to the limits, assuming the District credits its reimbursed expenses to the
Enterprise Fund, as recommended.

The formulas, data and actual calculations for the spending limits are appended to
this memo, and summarized below:

Allowable 2004 Fiscal Year Spending equals 2003 Fiscal Year Spending ($194,633.05)
plus 3.6 percent ($7,006.79) = $201,639.83. Total 2004 non-excluded revenues (“fiscal
year spending”) were $200,472.41. The District did not exceed TABOR fiscal year
spending limits in 2004.

Allowable 2005 Fiscal Year Spending equals 2004 Fiscal Year Spending ($200,472.41)
plus 2.7 percent ($5,412.76) = $205,885.16. Total 2005 non-excluded revenues (“fiscal
year spending’) were $198,358.37. The District did not exceed TABOR fiscal year
spending limits in 2005.

2006 Fiscal Year Spending equals 2005 Fiscal Year Spending ($198,358.37) plus 5.0
percent ($9,917.92) = $208,276.28. Total 2006 non-excluded revenues (“fiscal year
spending”) are budgeted to be $217,574.18. If all of the budgeted revenue is received in
2006, the District would exceed the applicable TABOR fiscal year spending limits by
$9,297.90. Such revenues would have to be refunded to taxpayers in 2007. §(7)(d). If
not refunded in 2007, TABOR would impose interest at the rate of 10 percent per year for
four years if a taxpayer sued for the refund.

III. WATER ACTIVITY ENTERPRISE FUND

Question presented: How can the Lower Arkansas Valley Water Activity
Enterprise (Enterprise) qualify as an enterprise under TABOR each year?

Short answer. The Enterprise can be restructured and LAVWCD revenues
(except real property and specific ownership taxes) recategorized to go to the Enterprise.
Specifically, the LAVWCD can lease its assets to the Enterprise for a term of years at a

2 Under CRS § 37-45.1-102(2), a “grant” does not include public funds paid or advanced to a water activity
enterprise by a district in exchange for an agreement by an enterprise to provide services including the
provision of water, the capacity of project works, materials, or other water activities. Thus, even if the
District’s administrative costs of the water leases did not qualify as TABOR-exempt reimbursements, they
would not be considered grant revenue subject to TABOR if handled in an enterprise fund.
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nominal rate — say five years at one dollar per year — for the Enterprise to manage. The
Enterprise can receive revenues from leasing and for managing the LAVWCD’s assets,
which can defray many if not all of the Enterprise’s expenses. In addition, the LAVWCD
can use its TABOR-exempt real property tax revenues to reimburse the Enterprise for
expenses incurred in managing the District’s assets, for example, Bill Hancock’s time
spent monitoring conservation easements. At the end of the leases, the LAVWCD can
renew them, or the District could grant the Enterprise an option to purchase the assets
with proceeds from revenue bonds paid for with revenues derived from the lease and/or
sale of appreciated assets.

A. TABOR Provisions

An “enterprise” must satisfy three tests to meet the definition set forth in TABOR.
§ 2(d). First, an enterprise must be a government-owned business. Second, the enterprise
must be authorized to issue its own revenue bonds. Third, the enterprise must receive
less than 10 percent of its annual revenue in grants from all Colorado state and local
governments combined. An enterprise must meet the three tests each year. § (7)(d).
Although many feel that an enterprise can be seeded with an infusion of cash, and then
qualify as an enterprise in subsequent years, authority for that notion is absent in the
language of TABOR and court decisions.

An enterprise is separate from the tax-supported function of the governing district
and is not subject to TABOR, as long as the under-10 percent revenue grant limitation is
honored. If the enterprise status is breached, the actions of the enterprise become those
of the governing body in its governmental capacity, and thus subject to TABOR.
Gregory J. Hobbs, Jr., “Water Activity Enterprises,” 22 Colo. Lawyer 2555, 2556 (Dec.
1993).

Under CRS § 37-45.1-101 et seq., a local government district which has legal
authority to conduct a “water activity” may establish one or more water activity
enterprises. A water conservancy district, such as LAVWCD, qualifies as a local
government for the purposes of the statute. CRS § 37-45.1-102(1). The governing body
of the district acts as the governing body of each enterprise so established. CRS § 37-
45.1-103(3). Honoring the under-10 percent annual revenue grant limitation and
conducting an identified water activity are the operative imperatives for a water activity
enterprise. Hobbs. Following these prescriptions qualifies the enterprise as a
government-owned business under TABOR. d.

The resolution establishing a water activity enterprise should:
1) Define the water activity for which the enterprise is established;
2) Identify the nature of enterprise revenues;

3) Restrict the receipt of grants to under 10 percent of total annual revenues;
4) Establish an enterprise fund to account for revenues and expenditures;
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5) Prohibit the enterprise from levying any tax which is subject to a TABOR
vote and entering into any general obligation of the district without a vote; and

6) Include an authorization to use all legal authority under 37-45.1-101 et seq.
and any other applicable law.

Hobbs, 2557.

A “ water activity” includes, separately or in combination, any and all aspects of
water rights acquisition, water supply project development, diversion, storage, carriage
and delivery, and treatment of water, waste water and storm water. CRS § 37-45.1-
102(3). A water conservancy district, such as LAVWCD, has legal authority to acquire
water rights, develop water supply projects, diversion, storage, carriage and delivery of
water. CRS § 37-45-118.

Once established, a water activity enterprise may exercise the district’s authority
relating to water activities, but may not levy taxes. CRS § 37-45.1-103(4). A water
activity enterprise may also issue revenue bonds secured by revenues from the enterprise.
CRS § 37-45.1-104.

A district may contract with its own water activity enterprise, or with one or more
enterprises owned by another district. CRS § 37-45.1-103(2)(a). A water activity
enterprise may also contract with the Colorado Water Conservation Board, the Colorado
Water and Power Development Authority or any other governmental source of funds for
grants or loans. CRS § 37-45.1-106.

The Lower Arkansas Valley Water Activity Enterprise (“Enterprise”) meets the
first two tests to qualify as an enterprise. First, a government-owned business may be
viewed as a business that has a private business analog. Amy Kennedy and Dee P.
Wiser, “Enterprises Under Article X, § 20 of the Colorado Constitution,” 27 Colo.
Lawyer 55 (Apr. 1988). Water leasing is an example of a government-owned business
with a private analog. Alternately, some view an enterprise as any discreet, definable
function or activity. Under this view, almost anything can be an enterprise that can be
defined, self-supporting, and contributes to the organization’s mission.

Second, it is not necessary for an enterprise to issue revenue bonds in its own
name. Instead, it is legally sufficient if the district that created the enterprise is
authorized to issue bonds payable solely from enterprise revenues. The Lower Valley
Water Activity Enterprise meets this test because the district has the power to issue
revenue bonds payable solely from enterprise revenues. CRS § 37-45.1-104. Resolution,
at 5. The crucial test for the Enterprise is whether it receives less than 10 percent of its
annual revenue in grants from all Colorado state and local governments combined.

For purposes of the under 10 percent annual revenue grant restriction, CRS § 37-
45.1-102(2) defines a grant as a “cash payment of public funds” made directly to a water
activity enterprise by a state or local governmental entity or district which is not required
to be repaid. A “grant” does not include public funds paid or advanced to a water activity
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enterprise by a district in exchange for an agreement by an enterprise to provide services
including the provision of water, the capacity of project works, materials, or other water
activities. Id. In addition, water project loan agreements subject to repayment or
contracts for services including the provision of water, capacity of project works, or other
water activities which involve the payment of funds for such services to a district or its
water activity enterprise by a state or local government or another district or water
activity enterprise are not considered grants. CRS § 37-45.1-105(3).

Careful and distinct fund accounting between the district operating in its
enterprise capacity, as contrasted with its governmental capacity, is required. Because
the governing body of the district can use the district’s legal authority to conduct a water
activity enterprise, it may assign to the enterprise the performance of water activity
obligations previously undertaken by the district in its governmental capacity. For
example, the enterprise could acquire and lease water on its own account. Although
neither TABOR nor CRS § 37-45.1-101 et seq. mandate any specific accounting
standards, judicial review of TABOR compliance would probably take into account
careful general fund and enterprise fund accounting. Hobbs, 2558. A potential concern is
the assignment of revenues from assets purchased by the District rather than the
enterprise. Logic would dictate that the income generated by assets should follow the
asset, i.e., be credited to the fund that owns or purchased the asset.

To track financial obligations, revenues, and expenditures, contracts executed
after the formation of the enterprise should recite whether the contract is with the
enterprise payable from the funds of the enterprise or with the district payable from the
general fund of the district. For example, water acquisitions should reflect whether the
acquiring entity is the District or the Enterprise. Pre-existing contract obligations can be
assigned to the enterprise by a written instrument or resolution of the district’s board of
directors, with notification to parties affected by the assignment.

Taxes should be counted as governmental general fund revenues, and not as
revenues of the enterprise. Fees, charges or payments for the services of a water activity
enterprise should be counted as revenues of the enterprise to which the water activity
relates. Expenditures of an enterprise should be clearly identified as enterprise
expenditures at the time they are made.

The district should carefully examine any proposed cash infusion into the
enterprise before it is made in order to ensure that the under-10 percent annual revenue
grant restriction is met. Although it is widely thought that the transfer of assets into an
enterprise is not a government grant, there is no authority for that premise either in
TABOR itself or court decisions. The District should, accordingly, treat the transfer of
an asset to an enterprise as equivalent to transferring cash that is then used to purchase
that asset.

Careful structuring of an enterprise and fund accounting will ensure that a water
activity enterprise is not subject to TABORs revenue and spending limitations.
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B. Analysis of existing Enterprise Fund

The existing LAVWCD Enterprise qualifies as a government-owned business
because it was “established for the purpose of pursuing, establishing, and continuing
water activities as a business, separate and distinct from the Lower District’s
governmental activities. The business of the Enterprise shall involve purchase, sale, and
management of water. The Enterprises activities may include (without limitation)
planning, engineering, water acquisition, use, reuse, storage, augmentation and mitigation
of depletions from wells within the Lower District boundaries, exchange, supply,
distribution and administration activities.” Resolution Establishing an Enterprise Known
as Lower Arkansas Valley Water Activity Enterprise, at 1 (May 14, 2003). There are
private business analogs that engage in similar water acquisition, reuse, storage,
augmentation and mitigation of depletions from wells, exchange, supply, distribution, and
administration activities, such as LAWMA, PureCycle, and engineering, consulting, and
law firms. Other activities — such as the monitoring of conservation easements — are
discreet, definable functions that could be assigned to and undertaken by the Enterprise.

The LAVWCD has acquired various assets, including water rights, water shares,
water leases, and conservation easements, in pursuit of its mission to protect and enhance
the water resources of the Lower Arkansas Valley. Most of the expenses associated with
these acquisitions occur prior to closing. The LAVWCD can pay these costs out of its
TABOR-exempt real property taxes.

The District has historically placed interest, contributions, and water leases into
the Enterprise. The LAVWCD also receives conservation easement application and
stewardship fees in connection with considering and accepting conservation easements,
some of which have been credited to the Enterprise.3

o Enterprise revenues for 2003 were $8,050 from conservation easement
applications.

o Enterprise revenues for 2004 were $12,388.51 from water leases.

» Enterprise revenues for 2005 were $65,350.93, consisting of contributions (gifts)
of $23,077.37, water lease revenue of $40,759.52, and interest income of
$1,514.04.

With the exception of contributions, which are considered gifts that are exempt from
TABOR, the LAVWCD could not spend any of these revenues directly.

3 The LAVWCD accepts conservation easements consistent with its mission, which includes the protection
and enhancement of water resources in the Lower Arkansas Valley. Although there is no private business
analog, conservation easements with water rights represent an interest in water, the management of which
is properly a function of a water activity enterprise under the statute. In addition, the LAVWCD sometimes
accepts conservation easements on dry land where such land contributes to the local agricultural economy
by providing summer range for raising cattle, creating demand for irrigated hay during non-grazing months.
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C. Recommendation for Restructuring Enterprise Fund

For administrative ease and flexibility, the LAVWCD’s water-related assets
should be leased to the Enterprise for a nominal fee, say for five years at one dollar per
year. The Enterprise should then be assigned the task of managing the LAVWCD’s
assets under a management contract with the District. This would permit revenues from
water leases, conservation easements, interest, and grants to be placed in the Enterprise
free of TABOR limits to be used to fund the Enterprise’s management of the
LAVWCD’s assets. In addition, if the Enterprise’s revenues are insufficient to cover its
management costs, such as leasing water, monitoring conservation easements, and
putting on seminars, conferences, and workshops, the LAVWCD could pay the
Enterprise for such management using its tax revenues. Such LAVWCD payments to the
Enterprise would not be “grants” under TABOR because they would merely reimburse
the Enterprise for its management costs, including the use of both District services, such
as staff time monitoring easements and leasing water, and outside services, such as legal
and engineering fees.

The Enterprise can properly receive reimbursements for such activities as leasing
water to repay the state’s water debt under Kansas v. Colorado, including the Enterprise’s
administrative costs. The LAVWCD can similarly place its agreements with other local
and state agencies to put on seminars, conferences, and workshops in the Enterprise such
that the Enterprise is reimbursed for its costs in performing such activities.

An alternative to an enterprise would be the creation of a non-profit corporation
rather than an enterprise to perform these functions. The principle advantage of a non-
profit corporation is that it would appear more independent of the District than an
enterprise, and thus be less subject to the potential criticism that the LAVWCD is taking
this action to evade TABOR limits. However, there would be significant and on-going
costs with a non-profit corporation, including formation expenses and annual tax returns
that would not arise using an enterprise.

In sum, the LAVWCD should adopt a new resolution that would restructure its
Enterprise as outlined above. In addition, the LAVWCD Board should instruct its
accountant to restate for TABOR purposes its revenues and expenditures since the
District’s inception consistent with the approach outlined in this memo. Further, the
LAVWCD should assign the managerial duties and the income from all of its assets into
the Enterprise.

Cc:  Bart Mendenhall, General Counsel
Jay Winner, General Manager
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APPENDIX
CALCULATION OF LAVWCD FISCAL YEAR SPENDING LIMITS

Calculation of 2003 Fiscal Year Spending Base

The LAVWCD formally came into existence November 21, 2002. In the Matter of the
Lower Arkansas Valley Water Conservancy District, Case No. 02CV793 (Pueblo County
Dist. 2003). The District first collected revenue in 2003, which is the base year for the
calculation of fiscal year spending limits. The LAVWCD’s 2003 receipts from the
specific ownership tax -- $194,633.05 -- are the base for the calculation of the District’s
fiscal year spending limits.

Calculation of allowable 2004 Fiscal Year Spending

Inflation equals percentage change from 2002 to 2003. 2002 = 184.8; 2003 = 186.8;
2.0/184.8 = 1.1% inflation.

Local growth numerator equals

the actual value of construction of taxable real property improvements
($221,893,533) [Pueblo $210,097,662 plus Prowers $3,863,070 plus Otero
$3,131,478 plus Crowley $2,624,733 plus Bent $2,176,590]

minus the destruction of similar improvements ($2,109,726) [Pueblo $1,601,800
plus Prowers $275,120 plus Otero $24,286 plus Crowley $65,140 plus Bent
$143,380)

plus additions to taxable real property ($0) [Pueblo $0 plus Prowers $0 plus Otero
$0 plus Crowley $0 plus Bent $0]

plus previously exempt property ($1,362,243) [Pueblo $1,104,489 plus Prowers
$0 plus Otero $257,754 plus Crowley $0 plus Bent $0]

minus previously taxable property ($12,929,367) [Pueblo $12,510,928 plus
Prowers $123,600 plus Otero $294,839 plus Crowley $0 plus Bent $0]

that is, $208,216,683

Local growth denominator equals

the actual value of all real property in the district ($8,373,135,493) [Pueblo
$6,852,836,542 plus Prowers $460,125,310 plus Otero $629,596,967 plus
Crowley $133,936,734 plus Bent $296,639,940]
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Thus, local growth equals $208,216,683/$8,373,135,493 = 2.5%

Allowable 2004 increase equals inflation (1.1%) plus local growth (2.5%) = 3.6%.

Allowable 2004 Fiscal Year Spending equals 2003 Fiscal Year Spending ($194,633.05)
plus 3.6 percent (37,006.79) = $201,639.83.

Total 2004 non-excluded revenues were $200,472.41. The District did not exceed
TABOR fiscal year spending limits in 2004.

Calculation of allowable 2005 Fiscal Year Spending

Inflation equals percentage change from 2003 to 2004. 2004 = 186.8; 2005 = 187.0;
0.2/186.8 = 0.1% inflation.

Local growth numerator equals

the actual value of construction of taxable real property improvements
($230,444,466) [Pueblo $213,151,317 plus Prowers $11,558,460 plus Otero
$4,865,143 plus Crowley $734,105 plus Bent $135,441]

minus the destruction of similar improvements ($1,716,892) [Pueblo $1,174,649
plus Prowers $305,900 plus Otero $168,014 plus Crowley $29,020 plus Bent
$39,309)

plus additions to taxable real property ($403,535) [Pueblo $0 plus Prowers
$175,400 plus Otero $228,135 plus Crowley $0 plus Bent $0]

plus previously exempt property ($3,054,273) [Pueblo $2,049,689 plus Prowers
$500,950 plus Otero $503,634 plus Crowley $0 plus Bent $0]

minus previously taxable property (34,066,223) [Pueblo $4,013,084 plus Prowers
$1,220 plus Otero $51,919 plus Crowley $0 plus Bent $0]

that is, $228,119,159

Local growth denominator equals

the actual value of all real property in the district ($8,643,610,960) [Pueblo
$7,080,175,956 plus Prowers $464,907,020 plus Otero $670,942,527 plus
Crowley $131,673,253 plus Bent $295,912,204]

Thus, local growth equals $228,119,159/$8,643,610,960 = 2.6%

Allowable 2005 increase equals inflation (0.1%) plus local growth (2.6%) = 2.7%.
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Allowable 2005 Fiscal Year Spending equals 2004 Fiscal Year Spending ($200,472.41)
plus 2.7 percent ($5,412.76) = $205,885.16.

Total 2005 non-excluded revenues were $198,358.37. The District did not exceed
TABOR fiscal year spending limits in 2005.

Calculation of allowable 2006 Fiscal Year Spending

Inflation equals percentage change from 2004 to 2005. 2004 = 187.0; 2005 = 190.9;
3.9/187.0 = 2.1% inflation.

Local growth numerator equals

the actual value of construction of taxable real property improvements
($267,241,054) [Pueblo $230,718,576 plus Prowers $3,542,630 plus Otero
$8,948,692 plus Crowley $22,943,431 plus Bent $1,087,725]

minus the destruction of similar improvements ($1,352,438) [Pueblo $742,940
plus Prowers $351,920 plus Otero $114,126 plus Crowley $107,774 plus Bent
$35,678)

plus additions to taxable real property ($2,370,3920) [Pueblo $2063,836 plus
Prowers $1,640 plus Otero $124,873 plus Crowley $0 plus Bent 180,043]

plus previously exempt property ($3,535,236) [Pueblo $3,099,209 plus Prowers
$3,630 plus Otero $432,397 plus Crowley $0 plus Bent $0]

minus previously taxable property ($6,482,589) [Pueblo $4,920,544 plus Prowers
$93,610 plus Otero $1,468,435 plus Crowley $0 plus Bent $0]

that is, $265,311,655.

Local growth denominator equals

the actual value of all real property in the district ($9,420,663,442) [Pueblo
$7,890,520,635 plus Prowers $472,049,290 plus Otero $702,247,710 plus
Crowley $150,181,984 plus Bent $205,663,823]

Thus, local growth equals $265,311,655/89,420,663,442 = 2.9%

Allowable 2006 increase equals inflation (2.1%) plus local growth (2.9%) = 5.0%.

2006 Fiscal Year Spending equals 2005 Fiscal Year Spending ($198,358.37) plus 5.0
percent ($9,917.92) = $208,276.28.
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Total 2006 non-excluded revenues are budgeted to be $217,574.18. If all of the budgeted
revenue is received in 2006, the District would exceed the applicable TABOR fiscal year
spending limits by $9,297.90.
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LAVWCD S pporting
ENTERPRISE FUND manangement €€
MANAGEMENT FEE ( )
12/31/2012 3095
Acct # Account Description Balance
MANAGEMENT FEE:
Operating Expenses
509 Legal Conservation Eas. 42,354.85
510 Appraisal Fee -
511 Conservation Easement -
550 Personnel Expenses 33,395.55
551 Payroll Taxes - Conservation Mgr. 2,654.95
552 Retirement - Conservation Mgr. 1,175.11
606 Larkspur Maintenance -
606.1 Larkspur rental Equipment -
606.2 Larkspur Legal -
654 Stewardship Expenses -
657 Conservation Easement Asst 44,010.38
658 Arkansas Irrigation Rules 353,955.07
661 Water Purchase Assessment Fee 35,966.21
662 Lease Purchase Agreements -
663 Lease Agreements 2,949.00
664 If & When Storage Fee 3,000.00
665 Super ditch 359,319.73
665.3 Super ditch pilot program 269,350.00
666 Pond Study 15,500.00
667 Water Costs -
669 Water Quality Study 2,406.17
680 Recharge Pond 73,949.67
TOTAL MANAGEMENT FEE 1,239,986.69
DUE TO GENERAL FUND:
Reconciliation
Unadjusted Due from GF - 12/31/2011 222,260.96
AJE (15) - to book Conserv. Mgr. Salary (37,225.61)
Management Fee - computed 1,239,986.69
Management Fee - already booked (1,160,000.00)
Transfer to EF (240,000.00)

Expenses paid in General Fund (5,331.62)
Due to GF - 12/31/2012 19,690.42




LAVWCD
GENERAL FUND
MANAGEMENT FEE
12/31/2013

Acct # Account Description Balance
MANAGEMENT FEE:
Operating Expenses - Enterprise Fund
509 Legal Conservation Eas. 36,945.47
510 Appraisal Fee 6,000.00
511 Conservation Easement -
550 Personnel Expenses 35,145.36
551 Payroll Taxes - Conservation Mgr. 2,794.06
552 Retirement - Conservation Mgr. 1,054.36
Payroll - Engineer 32,481.89
Payroll Taxes - Engineer 2,582.31
Retirement - Engineer 974.46
574 Dues & Membership 1,287.00
606 Larkspur Maintenance -
606.1 Larkspur rental Equipment -
606.2 Larkspur Legal -
607 Meeting Expense 25.00
608 Other 144.00
654 Stewardship Expenses 1,000.00
657 Conservation Easement Asst 9,526.62
658 Arkansas Irrigation Rules 188,396.88
661 Water Purchase Assessment Fee 38,629.32
662 Lease Purchase Agreements -
663 Lease Agreements 17,013.85
664 If & When Storage Fee 3,000.00
665 Super ditch 389,352.73
665.3 Super ditch pilot program -
666 Pond Study 46,837.49
667 Water Costs -
669 Water Quality Study -
680 Recharge Pond 2,823.33
TOTAL MANAGEMENT FEE 816,014.13
DUE FROM (TO} ENTERPRISE FUND:
Reconciliation
Unadjusted Due from {to) EF - 12/31/2012 (16,672.46)
AJE( 5)-to book Conserv. Mgr. salary 38,993.78
AJE (4 ) - to adjust for expenses pd by GF 17,210.48
AJE (8 ) - to book Engineers salary 36,038.66
Management Fee - computed (816,014.13)
Management Fee - already booked 725,000.00
Transfer to GF -
Expenses booked in wrong account (2,026.26)

Expenses paid in Enterprise Fund
Due from (to) EF - 12/31/2013

(17,469.93)




LAVWCD

WATER ACTIVITY ENTERPRISE FUND

MANAGEMENT FEE
12/31/2014

Acct # Account Description Balance
MANAGEMENT FEE:
Operating Expenses - Enterprise Fund
508 Water Storage Fee 80,995.00
509 Legal Conservation Eas. 32,072.62
510 Appraisal Fee -
511 Conservation Easement 3,587.00
550 Personnel Expense (Conserv. Mgr.) 38,376.64
550.1 Salary - Engineer 66,329.26
551 Payroll Taxes - Conservation Mgr. 8,915.80
552 Retirement - Conservation Mgr. 3,364.45
574 Dues & Membership 429.00
590 Office supplies/Postage 9,103.66
594 Rent 4,000.00
595 Utilities 2,773.65
600 Telephones 225.61
606 Larkspur Maintenance -
606.1 Larkspur rental Equipment -
606.2 Larkspur Legal -
607 Meeting Expense 863.06
608 Other -
610 Events 179.55
620 Travel Meals 259.65
652 Baseline Inventory 8,000.00
654 Stewardship Expenses -
657 Conservation Easement Asst 3,861.00
658 Arkansas Irrigation Rules 19,381.44
661 Water Purchase Assessment Fee 62,798.34
662 Lease Purchase Agreements 318,881.18
663 Lease Agreements 10,399.00
664 If & When Storage Fee 5,250.00
664.1 NEPA Study 7,270.71
665 Super ditch 207,391.22
665.3 Super ditch pilot program -
666 Pond Study 55,574.61
667 Water Costs 9,344.07
669 Water Quality Study -
676 Tail Water Study 10,408.55
680 Recharge Pond 9,468.52
TOTAL MANAGEMENT FEE 979,503.59
DUE FROM (TO) GENERAL FUND:
Reconciliation
Unadjusted Due from (to) GF - 12/31/2013 17,469.93
AJE (16 ) - to book Conserv. Mgr. salary (42,578.88)
AJE (16 } - to book Engineers salary (81,849.76)
Management Fee - computed 979,503.59
Expenses paid in General Fund (472.68)
Management Fee - already booked (after RIE's) (873,000.00}
Due from (to) GF - 12/31/2014 (927.80)
AJE( 17 )
Due to General Fund 123,500.85
Management Fee 106,503.60
Due from General Fund 16,997.25
To adjust to current
RIE (107 )
Transfer-In 123,000.00
Management Fee 123,000.00

To reclass the Mngmt Fee portion



BERG HILL GREENLEAF & RUSCITTI LLP

ATTORNEYS & COUNSELORS AT LAW

1712 Pearl Street « Boulder, Colorado 80302
Tel: 303.402.1600 ¢ Fax: 303.402.1601
bhgrlaw.com

Peter D. Nichols Email: pdn@bhgrlaw.com

28 April 2015

Anna Mauss, Project Manager/Marketing
Colorado Water Conservation Board

131 Sherman Street, Room 718

Denver, Colorado 80203

Re:  Lower Arkansas Valley Water Conservancy District Water Activity
Enterprise Fund
Dear Anna:

The CWCB has requested an explanation of the transfer of revenues from the
Lower Arkansas Valley Water Conservancy District to the Lower Arkansas Valley Water
Conservancy District Water Activity Enterprise Fund.

The District pays the Enterprise for the services it provides to the District, e.g.,
managing the District’s assets, like water and conservation easements, which the District

assigned to the Enterprise for management purposes.

I trust this explanation will meet your needs.

Sincerely,

Peter D. Nichols

tmg

cc: Jay Winner, LAVWCD
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ASSUMPTION AND MODIFICATION AGREEMENT

THIS AGREEMENT, executed this day of , 2015, by and between
the Lower Arkansas Valley Water Conservancy District, acting through its Water Enterprise (hereafter
referred to as “Assumer”) and Eleanor Schiro of Crowley County, Colorado (hereafter referred to as
“Schiro™),

RECITALS

1. On December 16, 2011, Ordway Feedyard Ltd. Liability Co., a Colorado Limited Liability Company
(hereafter referred to as “Ordway”), entered into an agreement for the purchase of 149.4 paired shares
of the Colorado Canal and Lake Henry Reservoir Company. The purchase price for each share of the
Colorado Canal/Lake Henry Reservoir Company (hereafter referred to as “paired shares”) was
computed as $10,000.00 per paired share. Payable in U.S. Dollars by Ordway to Schiro was One
Million Four Hundred Ninety-Four Thousand Dollars ($1,494,000.00) to be paid to Schiro as follows:

a. Earnest Money in the amount of $5,000.00 was to be paid upon execution of the
contract by Ordway to Schiro, receipt of which is hereby acknowledged by Schiro,
and which sum bound said contract.

b. At closing, the sum of One Hundred Forty-Four Thousand Four Hundred Dollars
($144,400.00) to be paid to Schiro.

c. The remaining sum of One Million Three Hundred Forty-four Thousand Six Hundred
Dollars ($1,344,600.00) was to be paid to Schiro as follows to-wit:

i. Ordway was to pay semiannual payments in the sum of Eighty Six Thousand
Two Hundred Fifty-Two and 23/100 Dollars ($86,252.23) which sum,
include both principal and interest at the rate of 5% per annum with the first
payment being due six months after the date of closing and continuing every
six months thereafter with the same payment of Eighty Six Thousand Two
Hundred Fifty-Two and 23/100 Dollars ($86,252.23) until the twentieth
payment due on the tenth anniversary date of closing, which tenth year
occurs in 2021, at which time the final payment was to be paid and the entire
debt shall have been paid in full.

ii. Ordway was to have the right to prepay part or all of an annual payment
without penalty.

iii. At the time of closing the parties executed a Stock Pledge Agreement which
provide for Shiro to hold the pledged stock as security for the payment of the
Note. The shares of stock were to be issued with Ordway as Equity Owner
and Shiro as First Mortgagee.



iv. The Promissory Note to be executed at the time of closing was to be secured
by a first Deed of Trust on the shares of stock and a security agreement and
UCC-1 filing.

v. Payments were made in 2012, 2013 and the first payment in 2014. The
second payment in 2014 was not made and the balance due as of the date of
this agreement is $1,108,151.35 including principal and interest.

2. Said contract contains a provision to the effect that, in the event said water rights were conveyed to
any third party, Schiro, at her sole option, can accelerate the principal indebtedness for which said
contract was given as security and declare same to be immediately due and payable.

3. Assumer now desires to purchase the subject irrigation company stock, and to assume the contract to
buy and sell shares of irrigation company stock from Ordway Feedyard Ltd. Liability Company and
all obligations thereunder, including Notes.

4. Inreturn for Assumer not exercising its right to prepay, the parties agree to modify said contract
under the terms and conditions set forth in this agreement.

5. Assumer has applied for and expects to receive a $300,000.00 grant from the Colorado Water
Conservation Board. In the event that Assumer receives that grant, Assumer will pay to Schiro the
sum of $300,000.00 together with $40,229.92 interest to bring the Note balance to $767 921.43. That
payment is contingent upon the grant.

AGREEMENT

In consideration of the Assumer waiving its right of prepayment, it is agreed:

A. By execution of this Agreement, Assumer hereby assumes and agrees to pay to Schiro the remaining
principal indebtedness unpaid and owing under the above-described contract and Note, which has a
present outstanding principal indebtedness of $1,108,151.35 and Assumer further agrees to be bound
and subject to all other warranties, conditions, covenants, and agreements in said contract dated
December 16, 2011.

B. In the event that Assumer receives a $300,000.00 grant from Colorado Water Conservation Board, the
Assumer will make a payment of $300,000.00 to Schiro together with interest in the amount of
$40,229.92 to bring the Note balance to $767,921.43. In this case the semiannual payments would be
$43,397.09 . The final payment of principal and interest is to be made on December 16, 2035. The
balance of the principal at that time shall continue to bear interest at the rate of 1.75% per annum until
the final payment of principal and interest is made on December 16, 2035.



C. Due to the interest change each payment under said contract, after the payment of $300,000.00,
together with interest, shall be for the sum of $43,397.09 including principal and interest.

D. Balance of principal and interest payable shall be due on December 16, 2035.

E. Except as modified above, all terms, conditions, covenants, and warranties contained in said contract
are hereby reaffirmed by Assumer and Schiro.

Executed by the parties hereto as the day and year first above written.

The Lower Arkansas Valley Water Conservancy
District acting through its Water Enterprise

By:

Eleanor Schiro

STATE OF COLORADO )

) ss.
COUNTY OF OTERO )
The foregoing instrument was acknowledged before me this day of April, 2015, by

of the Lower Arkansas Valley Water Conservancy District

and Eleanor Schiro.

Witness my hand and official seal.

Notary Public
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ORDWAY FEEDYARD/ELEANOR SCHIRO

Compound Period ........ : Semiannual

Nominal Annual Rate ....: 1750 %
Effective Annual Rate ... : 1758 %
Periodic Rate. .................. : 0.8750 %
Daily Rate ........ccoeuu.....e. : 0.00479 %

CASH FLOW DATA

Event Start Date Amount Number Period End Date
1 Loan 05/01/2015 767,921.43 1
2 Payment 06/16/2015 43,397.09 20 Annual 06/16/2034
3 Payment 12/16/2035 43,397.09 1
AMORTIZATION SCHEDULE - Normal Amortization
Date Payment Interest Principal Balance
Loan 05/01/2015 767,921.43
1 06/16/2015 43,397.09 1,693.63 41,703.46 726,217.97
2015 Totals 43,397.09 1,693.63 41,703.46
2 06/16/2016 43,397.09 12,764.42 30,632.67 695,585.30
2016 Totals 43,397.09 12,764.42 30,632.67
3 06/16/2017 43,397.09 12,226.00 31,171.09 664,414.21
2017 Totals 43,397.09 12,226.00 31,171.09
4 06/16/2018 43,397.09 11,678.12 31,718.97 632,695.24
---2018-Totals 43,397.09 11,678.12———-31,718:97 —
5 06/16/2019 43,397.09 11,120.61 32,276.48 600,418.76
2019 Tatals 43,397.09 11,120.61 32,276.48
6 06/16/2020 43,397.09 10,553.30 32,843.79 567,574.97
2020 Totals 43,397.09 10,553.30 32,843.79
7 06/16/2021 43,397.09 9,976.02 33,421.07 534,153.90
2021 Totals 43,397.09 9,976.02 33,421.07
8 06/16/2022 43,397.09 9,388.59 34,008.50 500,145.40
2022 Totals 43,397.09 9,388.59 34,008.50
9 06/16/2023 43,397.09 8,790.84 34,606.25 465,539.15
2023 Totals 43,397.09 8,790.84 34,606.25
10 06/16/2024 43,397.09 8,182.58 35,214.51 430,324.64
2024 Totals 43,397.09 8,182.58 35,214.51
11 06/16/2025 43,397.09 7,563.63 35,833.46 394,491.18
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ORDWAY FEEDYARD/ELEANOR SCHIRO

Date Payment Interest Principal Balance
2025 Totals 43,397.09 7,563.63 35,833.46
12 06/16/2026 43,397.09 6,933.80 36,463.29 358,027.89
2026 Totals 43,397.09 6,933.80 36,463.29
13 06/16/2027 43,397.09 6,292.90 37,104.19 320,923.70
2027 Totals 43,397.09 6,292.90 37,104.19
14 06/16/2028 43,397.09 5,640.74 37,756.35 283,167.35
2028 Totals 43,397.09 5,640.74 37,756.35
15 06/16/2029 43,397.09 4,977.11 38,419.98 244,747.37
2029 Totals 43,397.09 4,977.11 38,419.98
16 06/16/2030 43,397.09 4,301.82 39,095.27 205,652.10
2030 Totals 43,397.09 4,301.82 39,095.27
17 06/16/2031 43,397.09 3,614.66 39,782.43 165,869.67
2031 Totals 43,397.09 3,614.66 39,782.43
18 06/16/2032 43,397.09 2,915.42 40,481.67 125,388.00
2032 Totals 43,397.09 2,915.42 40,481.67
19 06/16/2033 43,397.09 2,203.89 41,193.20 84,194.80
2033 Totals 43,397.09 2,203.89 41,193.20
20 06/16/2034 43,397.09 1,479.86 41,917.23 42,277.57
2034 Totals 43,397.09 1,479.86 41,917.23
21 12/16/2035 43,397.09 1,119.52 42,277.57 0.00
2035 Totals 43,397.09 1,119.52 42,277.57
Grand Totals 911,338.89 143,417.46 767,921.43
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Last interest amount decreased by 0.01 due to rounding.



‘ Board of Water Works

of Puceblo, Colorado
P.O. Box 400 - Pueblo, CO 81002-400 - 719/584-0250 - www.pueblowater.org

January 2, 2015
Re:  Request for proposals for the one-time lease of raw water
To Whom It May Concern:

The Board of Water Works of Pueblo (Pueblo Water) is extending an invitation to water users to
submit proposals for the lease of water. Pueblo Water anticipates having 10,000 acre-feet of
surplus water available for lease in 2015. Initial approval of proposals will be made at Pueblo
Water’s regular monthly board meeting on February 17, 2015. If additional water is available,
additional proposals may be approved in later months.

This water is stored in Turquoise, Twin Lakes, Clear Creek and Pueblo Reservoirs. Reusable
return flows may also be utilized, when appropriate, to satisfy lease deliveries. The source of the
water to be delivered is at Pueblo Water’s discretion and the transit loss from the point of release
to the point of use shall be borne by the lessee. However, we will deliver the type of water
legally appropriate for the intended use and we will attempt, whenever possible, to deliver water
from the point nearest the intended use to minimize transit loss. The leased water must be taken
by December 31, 2015 and any leased water not taken by December 31, 2015 will be forfeited
and no refund of payment will be made. Any water leased from Pueblo Water under this request
for proposals cannot be used for a marijuana enterprise.

If you are interested in leasing water under the conditions described above, please submit a
proposal (or proposals) including the quantity you wish to lease, the price you are offering, the
location of delivery, the type of use, and an estimated monthly delivery schedule. Proposals with
a total value of less than $500 will not be considered. Proposals must be received at Pueblo
Water no later than 2:00p.m., February 10, 2015. Any proposals received after the time and
date specified will not be considered. You can mail the proposals to:

Purchasing Dept — Water Lease
Pueblo Water

PO Box 400

Pueblo, CO 81002-0400

Or they can be hand delivered to our purchasing department on the 1% floor at 319 West 4™
Street in Pueblo. Each proposal must be accompanied by a check for the total proposal
price. Checks for proposals that are not accepted will be returned.



In considering the proposals, Pueblo Water will weigh the price offered per acre-foot of water,
the location and type of use, and the timing of the proposed deliveries. Higher prices per acre-
foot and earlier deliveries will be favored over lower prices and later deliveries, although other
factors may also be considered at the discretion of Pueblo Water. Pueblo Water reserves the
right to reject any and all proposals, to require clarification of proposals, to waive informalities,
and to reject nonconforming, nonresponsive, or conditional proposals. If you have any questions
about this request for proposals, please contact me at (719) 584-0235.

Sincerely,
Alan Ward

Water Resources Division Manager
(719) 584-0235
award@pueblowater.org

enclosure: proposal form



Name

Address
City

Telephone

Proposal for Water Lease

State Zip

Email

Quantity of Water Requested: acre-feet

Proposed Unit Price: $ per acre-foot

Total Price:

$ ($500 minimum)

Proposed Delivery Schedule

Quantity (in acre-feet) Location of delivery and type of use

February

March

April

May

June

July

August

September

October

November

December

By:

(signature of authorized agent) (printed name)

Date:

(title, if applicable)

If you have additional information that you would like considered as part of your
proposal, please attach the information to the proposal form.






BALANCED MANAGEMENT SERVICES COMPANY
P.O. Box 1834
Colorado Springs, CO 80901

April 1, 2015

Ms. Anna Mauss

Colorado Water Conservation Board
Finance Section

1313 Sherman Street, Room 718
Denver, CO 80203

Dear Anna,
On behalf of my client, Lower Arkansas Valley Water Conservancy District, | am submitting a Loan
Application, Feasibility Study, and related documents for the Repurposing of Water Supply Project, an

acquisition of water rights.

The request for loan funding is complemented by WSRA grant funding totaling $300,000. The grants
were approved conditionally upon loan application approval, at the CWCB’s March 2015 board meeting.

Thank you considering this project for CWCB loan/WSRA grant funding. Please contact me if any further
information is needed.

Sincerely,

Elise M. Bergsten
Principal




















