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January 21, 2010

Board of Directors
CWCB
1313 Sherman St
Room 721
Denver, Colorado
80203

Dear Members

I am writing this letter in support ofCWCB's staff recommendation to protect the
instream flow of Morrison Creek located in Routt County. I strongly urge the Board to
follow their recommendation.

My family has owned property on Morrrison Creek for approximately 40 years. We have
enjoyed use of the stream for trout fishing and recreation. We built a cabin near the creek
and use it ftequently for family reunions. In fact, we followed my father's wishes and
buried him on a site overlooking the Creek in 1982.

The area is home to an abundant number of wildlife including elk, deer, bear, mountain
lion, coyote and occasional moose. Morrison Creek is a vital component of their
ecosystem. In addition, the area of the Creek recommended for protection embodies one
of the most spectacular river canyons in Routt County if not the entire State.

One important tributary to Morrison Creek is Silver Creek. CWCB has already wisely
protected the instream flow of Silver Creek. It makes logical sense to continue this
protection down stream until Morrison Creek reaches the Yampa River below Stagecoach
Reservoir.

In my opinion, Morrison Creek epitomizes Colorado's wild and scenic beauty which we
all hope to enjoy for decades to come. Protecting it is the absolute right thing to do.

Thank You for considering Morrison Creek as part of CWCB' s inflow protection
program.

4L~ /J~
J~~RAdamS

Flying Diamond Resources
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STATE OF COLORADO 
 

Bill Ritter, Jr., Governor 
DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF WILDLIFE 
AN EQUAL OPPORTUNITY EMPLOYER 

Thomas E. Remington, Director 
6060 Broadway 
Denver, Colorado  80216 
Telephone: (303) 297-1192 
wildlife.state.co.us 

 

 

DEPARTMENT OF NATURAL RESOURCES, James B. Martin, Executive Director 
WILDLIFE COMMISSION, Brad Coors, Chair • Tim Glenn, Vice Chair • Dennis Buechler, Secretary 

Members, Jeffrey Crawford • Dorothea Farris • Roy McAnally • John Singletary • Mark Smith • Robert Streeter 
 Ex Officio Members, James B. Martin and John Stulp  

 

January 8, 2010 
 
Ms. Linda Bassi 
Colorado Water Conservation Board 
Stream and Lake Protection Section 
1313 Sherman Street, Room 723 
Denver, Colorado  80203 
 
Re: Colorado Division of Wildlife Instream Flow Recommendations for Morrison Creek. 

 
Dear Linda, 
 
The purpose of this letter is to formally transmit the Colorado Division of Wildlife’s (CDOW) Instream Flow 
Recommendations for Morrison Creek pursuant to Rule 5n of the Rules Concerning the Colorado Instream Flow 
and Natural Lake Levels.  The CDOW believes that Morrison Creek should be considered for inclusion into the 
Instream Flow Program (ISFP) because it has a natural environment that can be preserved to a reasonable degree 
with an instream flow water right.  As you know, the State of Colorado’s Instream Flow Program (ISFP) was 
created in 1973 when the Colorado State Legislature recognized “the need to correlate the activities of mankind 
with some reasonable preservation of the natural environment” (See §37-92-102 (3) C.R.S.).  The statute vests the 
Colorado Water Conservation Board (Board) with the exclusive authority to appropriate and acquire instream 
flow and natural lake level water rights.  In order to encourage other entities to participate in Colorado’s ISFP, the 
statute directs the Board to request instream flow recommendations from other state and federal agencies.   
 
Location and Land Status  
The Morrison Creek instream flow recommendations begin at the confluence of Muddy Creek and extend 
downstream to the confluence with the Yampa River.  The Morrison Creek instream flow recommendation was 
segmented at the confluence with Silver Creek.  The proposed instream flow segments are located north of the 
City of Steamboat Springs.  23% of the proposed segments (Muddy Creek to Yampa River) are located on public 
lands and 77% of the proposed segments are located on private lands.  It should be noted that there is strong 
support for these instream flow appropriations from the local land owners (see attached February 20, 2009 letter). 
 
Biological Summary and R2CROSS Analysis 
The CDOW, Bureau of Land Management (BLM) and local land owners have collected stream cross section 
information, natural environment data, and other data needed to quantify the instream flow needs for this reach of 
the Morrison Creek.  Morrison Creek is classified as a medium stream (between 20 to 35 feet wide) and fishery 
surveys indicate the stream environment of the Morrison Creek supports a naturally reproducing brook trout 
(Salvelinus fontinalis) population.  The Board staff relies upon the biological expertise of the cooperating 
agencies to interpret output from the R2CROSS data collected to develop the initial, biologic instream flow 
recommendation.  This initial recommendation is designed to address the unique biologic requirements of each 
stream without regard to water availability.  Three instream flow hydraulic parameters, average depth, percent 
wetted perimeter, and average velocity are used to develop biologic instream flow recommendations.  The CDOW 
has determined that maintaining these three hydraulic parameters at adequate levels across riffle habitat types, 
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aquatic habitat in pools and runs will also be maintained for most life stages of fish and aquatic invertebrates 
(Nehring 1979; Espegren 1996).   
 
The results of the R2CROSS data collection efforts for the upper segment indicate that an instream flow 
recommendation of 3.1 cfs, is required to maintain the three principal hydraulic criteria of average depth, average 
velocity and percent wetted perimeter, and 1.4 cfs, is required to maintain two of the three principal hydraulic 
criteria.  The results of the R2CROSS data collection efforts for the lower segment indicate that an instream flow 
recommendation of 13.2 cfs, is required to maintain the three principal hydraulic criteria of average depth, 
average velocity and percent wetted perimeter, and 8.1 cfs, is required to maintain two of the three principal 
hydraulic criteria.  However, these results are only based on the physical and biological data collected to date and 
do not incorporate any water availability constraints.  
 
Water Availability Analysis and Instream Flow Recommendation 
The CDOW staff conducted a preliminary evaluation of the stream hydrology to determine if water was 
physically available for an instream flow appropriation based on data collected at the USGS stream gage for 
Service Creek near Oak Creek, CO (#09237800).  Subsequent to this preliminary analysis, the CWCB completed 
their geometric mean analysis of daily flows for Morrison Creek.  We have used the CWCB’s water availability 
analysis to adjust the seasonality and quantities of the R2CROSS instream flow recommendation so that the 
estimated daily flow of Morrison Creek reasonably exceeds the recommended instream flow amounts.  These 
seasonal adjustments are reflected in the final instream flow recommendations shown below: 
 
Muddy Creek to Silver Creek 
 

• 3.1 cfs (April 1 through October 31) 
• 1.4 cfs (November 1 through March 31) 

 
Silver Creek to Yampa River 
 

• 13.2 cfs (April 1 through August 15) 
• 8.1 cfs (August 16 through March 31)  

 
Relationship to State Policy 
The CDOW supports the Instream Flow Program because the appropriation of instream flow water rights helps 
the CDOW meet our statutory mission as described in Title 33 of the Colorado Revised Statutes (CRS):  

§33-1-101 – “It is the policy of the state of Colorado that the wildlife and their environment are to be 
protected, preserved, enhanced, and managed for the use, benefit, and enjoyment of the people of this state 
and its visitors … that there shall be provided a comprehensive program designed to offer the greatest 
possible variety of wildlife-related recreational opportunity to the people of this state and its visitors and that, 
to carry out such program and policy, there shall be a continuous operation of planning, acquisition, and 
development of wildlife habitats and facilities for wildlife related opportunities.”  

§33-2-106 – “(1) The division [of Wildlife] shall establish such programs including acquisition of land or 
aquatic habitat as are deemed necessary for management of nongame, endangered, or threatened wildlife. (2) 
… the division may enter into agreements with federal agencies or political subdivisions of this state or with 
private persons for administration and management of any area established under this section or utilized for 
management of nongame, endangered, or threatened wildlife.” 

§33-5-101 – “It is declared to be the policy of the state that its fish and wildlife resources, and particularly the 
fishing waters within the state, are to be protected and preserved from the actions of any state agency to the 
end that they be available for all time and without change in their natural existing state, except as may be 
necessary and appropriate after due consideration of all factors involved.” 
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In addition to meeting the state policy discussed above Morrison Creek satisfies criteria identified by the CWCB 
for ISF appropriations, including: 
 

a) The recommendations have broad public support; 

b) The proposed appropriations will have a positive impact on state or local economies;  

c) The recommendations are part of a water acquisition strategy;  

d) The recommendations are part of a collaborative solution to a unique natural resource issue with 
federal, state or local partners; and 

e) The instream flow amount and timing recommended by CDOW and CWCB staff: 

• Is based upon standard scientific methodology and an accurate R2CROSS analysis;  

• Reflects the amount of water available for appropriation as an instream flow water right; and 

• Is required to preserve the natural environment to a reasonable degree. 

 
I have also attached copies of the field data sheets, the R2CROSS modeling runs, and stream photographs.  If you 
have any questions regarding the attached information or the instream flow recommendations please contact me at 
(303)-291-7267. 
 
 
Sincerely, 
 
 
 
Mark Uppendahl 
Colorado Division of Wildlife 
Instream Flow Program Coordinator 
 
Cc: Grady McNeill, CDOW Resource Support Section Manager – w/o attachments  

Jay Skinner, CDOW Water Unit Program Manager – w/o attachments 
 Dave Graf, CDOW Water Resource Specialist – w/o attachments 
 Sherman Hebein, CDOW Senior Aquatic Biologist – w/o attachments 
 Ron Velarde, CDOW Northwest Regional Manager - w/o attachments 

Bill Atkinson, CDOW Area Aquatic Biologist – w/o attachments 
Jim Haskins, CDOW Area  10 Wildlife Manager - w/o attachments 

 Libby Miller, CDOW District Wildlife Manager – w/o attachments 
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Stream:  Morrison Creek 

Executive Summary 

Water Division: 6 
Water District: 44 
CDOW#: 21294 

Segment: Muddy Creek to Silver Creek 

Upper Terminus: Muddy Creek 

Latitude: 40º 10’ 57.8”N  Longitude: 106º 45’ 00.0"W    
 
Lower Terminus: Silver Creek 

Latitude: 40º 14’ 40.6”N  Longitude:  106º 47’ 13.3"W   
 
Counties: Routt 
Length:   5.0 miles 
ISF Appropriation:   3.1 cfs (04/01 – 10/31) 
 2.0 cfs (11/01 – 03/31) 
  

Segment: Silver Creek to Yampa River 

Upper Terminus: Silver Creek 

Latitude: 40º 14’ 40.6”N  Longitude:  106º 47’ 13.3"W 
 
Lower Terminus: Yampa River 

Latitude: 40º 14’ 40.6”N  Longitude:  106º 47’ 13.3"W   
 
Counties: Routt 
Length:   4.5 miles 
ISF Appropriation:   13.2 cfs (04/01 – 07/31) 
 10.0 cfs (08/01 – 08/31) 
  7.9 cfs (09/01 – 03/31) Exhibit D



Colorado Division of Wildlife

Routt County

Morrison Creek
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Case No 1326 77

IN THE MATTER OF THE APPLI

CATION FOR WATER RIGHTS I
OF THE COLDRADO WATER I
CONSERVATION BOARD ON BEHALF
DF THE PEOPLE OF THE STATE I

OF COLORADO I

IN SILVER CREEK
A NATURAL STREAM

I
I THE ATERSHED OF THE I
YAMPA RIVER I

IN kOUTT COUNTY

RULING OF THE REFEREE

The undersigned water referee having investigated
the matter of the application on file herein hereby makes

the following ruling thereon

That the applicant has provided acceptable proof to

the court That the applicant be and is hereby awarded

an absolute surface water right to wit

h h Q hQQBf

The Colorado ater Conservation Board

1313 Sherman Street Room 823

Denver ColoradO 80203

HAIfLBIllI

h QE QII J eal i Q QIJ B I U IURf

Silver Creek a natural stream

IQ HIQ1l

Legal description of beginning and end points of mini

mum stream flow claimed The natural stream channel

from heaowaters in sec 25 T3N R63W 6th PM as the

upstream terminus and confluence South Fork Silver

Creek in see 26 T3N R83W 6th PM as the downstream

terminus being a distance of approxima ely 1 miles

This segment can be located on the Gore Pass Green

Ridge U S G S quadrangle
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QfS RlfllQH Of Oll tl AHOLQB flffLl f

Means of Diversion Not applicable

flilJUlLOHf

September 23 1977 provided however that this right
shall be junior to all priorities awarded in cases

filed prior to 1977 and otherwise junior as provided
in C R S 1973 37 92 306

A OllHLOLilAlfR

Flow in C F S 1 cfs

JSLULltHfB

To maintain such minimum flows as are required to pre
serve the natural environment to a reasonable degree
pursuant to C R S 1Q73 37 92 103

That the united States of America filed a statement
of oDPosition That a stipulation has been reached between
the United States and the applicant herein and such stipu
lation is made part of and incorporated into any order entered
in t his case

That the Colorado River Water Conservation District
timely filed a statement of opposition and sUbsequently
witndrew said opposition

IT IS FURTHER ORDERED that appl icant shall install
and maintain such water m asurpment devices recording evices
cuntent gauyes and inlet and outlet measurement and recording
rlevices as the case may be as are deemed essential by the

Office of the State Engineer and the same shall be installed
and operatea in accordance with instructi ns from said office

OATED this 1lill day of Noy 1980

4tL
JL n

W EREE
Water Division No b

State of Colorado

No prote t was filAd tn hls ma tqr

The tOleRoing MJlin is cnnfirmed

and approved and is made the

Judgment and Deoree of this court

if 1

NR wt WtM
tNR Z 124 33

2
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IN THE DISTRICT COURT IN AND

WATER DIVISION NO 6

EILEO WATER COURT

FOR
DIV 6

aTATE OF COLCRADO

STATE OF COLORADO

OCT 1 D 197

A d U
1 12697 w

1 1285
W 1322 m

W 1376
W 1389

Case Nos W 1262 through
W 1271 through
W 1303 through
1 1325 through
1 1378 through

IN THE MATTER OF THE
APPLICATION FOR WATER

RIGHTS OF THE COLORADO
lATER CONSERVATION
BOARD ON BEHALF OF THE

PEOPLE OF THE STATE OF

COLORADO

STIP ULATION

COME NOW the United States of America by its attol neys

and the Applicant Colorado Water Conservation Board by and

through its attorneys and hereby stipulate and agree as follows

1 The inclu ion of the fOllowing provisions in the

Referee s ruling and decree of Court entered thereon will protect

the interests ot the United States of America

a Applicant s rights are subject to all senior

fights of the United States of Ame ica in the

ubject source includ ng properly 4ecreed

reserved rights as are now or will hereafter

be determined by law

u c b Applicant shall apply fOrlny slle ia use perlIitll

or rights of way as the case may be if the

same are required by law for the use of public

esourg G1 t llpJ d by the subj ectapplication

and shall abide by the conditions set forth

therein

2 The partes heTeto coilsent to the determination of

this matter by the Referee pursuant to applicable statutes

and consistent with thi Stipulation
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3 Upon the issuance of the ruling and entry of a decree

thereon consistent with this Stipulation the opposition of

the United States of America herein shall be deemed to have

been withdrawn

DATED this rei day of OcJk 1979

FOR THE UNITED STATES ATTORNEY

C Hc
HANK lESHORER 6977
Trial Attorney
Department of Justice
Land and Natural Resources Division

P O Drawer 3607

Denver Colorado 80201

Telephone 303 837 4961

FOR THE ATTORXEY GENERAL
OF THE STATE OF COLORADO

7604
Assistant Attorney General
Natural Resources Section

1525 Sherman Strcet 3rd Floor
Denver Colorado 80203

Telephone 303 839 3611
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THE DISTRICT COURT IN AND FOR

WAtER DIVISION NO 6

FILED Wt TCR JURT
J V

STATE tf C lL OAOO

JLJV 98

STATE OF COLORADO fta

BY

l f

Case 0 1328 77

IN THE MATTER OF THE APPLI

CATION FOR ATER RIGHTS
OF THE COLORADO WATER I
CONSERVATION BOARD ON BEHALF
OF THE PEOPLE OF THE STATE
OF COLORADO I

I
IN SILVER CREEK I
A NATURAL STREAM

IN THE WATERSHED OF THE

VAMP A RIVER I

IN kOUTT COUNTY

RULING OF THE REFEREE

The undersigned water referee having investigated
the matter of the application on file herein hereby makes

the fol1owinq ruT ing thereon

That the applicant has provided acceptable proof to

the court That the appl icant be and is hereby awarded
an absolute surface water right to wit

A t AN AllQ E

The Colorado water Conservation Board
1313 Sherman Street Room 623

Denver Colorado 80203

iiAlELBlGtl

A E QE Ql tl eBlNG QB Q tlfB BU UBf

Silver Cre k a natural stream

LQ AlQN

Legal description of beginning and end points of mini

mum stream flow claimed The natural stream channel

from confluence with the South Fork Silver reek in
sec 26 T3N R83W 6th PM as the upstream terminus

and confluence with Morrison reek in sec 11 T3
R84W 6th PM as the downstream terminus being a dis

tance of approximately 12 miles This segment can be

located on the Gore Pass Green Ridge U S G S Quadrangle
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Qt RleIIQ QE QlI A QLDR elefLI f

Means of Diversion Not applicable

elililRlIY llAIf

September 23 1971 provided however that this right
shall be junior to all priorities awarded in cases

filed prior to 1971 and otherwise junior as provided
in R S 1973 37 92 306

AlQII LDE jAlER

Flow in C F S 5 cfs

II LllLllHER

To maintain such minimum flows as are required to pre
serve the ndtural environment to a rP dsonable degree
pursuant to C R S 1973 37 92 103

That th United States of America filed a statement

of opposition That a stipulation has been reached between

the United States and the applicant herein and such stipu
lation is made part of ana incorporated into any order entered

in tnis case

That the Colorado River Water Conservation District
timely filed a statement of opposition and subsequently
withdrew said opposition

IT IS FURTh R ORDERED that appl icant shl1 install
and maintain such water measurement devices recording devices
content qauges and inlet Jnd outlf t measurement and recQrding
devices as the case may be as ar deemed essential by the
Office of the 5tate Engineer and the same shall be installed
dnd operated in accordance with jnstructio s from said office

DATED this day of Ji2Y Je 1980

4dC4Wt EREE 7
7

Water Division o 6

State of Colorado

protest 88 fil in this mo t
fb8 td egoing ruling i9 confirmed
Il1id approved and i made the
3u48m nt and Deoree of th1S court

a

NR we WCH
CNR Z124 31

Z
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IN THE DISTRICT COURT IN AND

E1LEO IVATER COURT

FOR DIV 6

STATE OF COLORADO

IIATER DIVISION NO 6

Case Nos 1262
11 1271
11 1306

1325
11 1378

through
through
through
through
through

OCT D 1971

W 126trdt kW

11 1285
13220f

1376
11 1389

J

STATE OF COLORADO

IN THE MATTER OF THE
APPLICATION FOR WATER

RIGHTS OF THE COLORADO

ATER CONSERVATION
BOARD ON BEHALF OF THE

PEOPLE OF THE STATE OF

COLORADO

STIPULATION

COME NOW the United States of America by its attolneys

and the Applicant Colorado Water Conservation Board by and

through its attorneys and hereby stipulate and agree as follows

1 The inclu ion of the following provisions in the

Referee s ruling and decree of co rt entered thereon will protect

the interests of the United States of America

a Applicant s rights are subject to all senior

lights of the United States of Ametica in the

subject source including properly decreed

reserved rights as are now or will ereafter

be determined by law

b Applicant shall IlPly for any specia l use perJll it

or rights af way as the case may be if th

same are required by law for the use of public

0 resourGeS eontampl3ted by the subjec t appl ication

and shall abide by the conditions set forth

therein

2 The partjes hereto consent to the determination of

this rnatter by the Referee pursuant to applicable statutes

and consistent with this Stipulation
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3 Upon the issuance of the ruling and entry of a decree

thereon consistent with this Stipulation the opposition of

the United States of America herein shall be deemed to have

been withdrawn

DATED this 1 day of oc kr 1979

FOR THE U ITED STATES ATTORNEY

lit He
HANK IESHORER H6977
Trial Attorney
Department of Justice
Land and Natural Resources Division

P O Drawer 3607

Denver Colorado 80201

Telephone 303 837 4961

FOR THE ATTORNEY GENERAL
OF THE STATE OF COLORADO

7604
Assistant Attorney General
Natural Resources Section

1525 Sherman Street 3rd Floor
Denver Colorado 80203
Telephone 303 839 3611
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DISTRICT COURT WATER DIVISION 6COLORADO 522 Lincoln Steamboat Springs CO80487 Concerning The Application For Water Rights Of THE COLORADO WATER CONSERVATION BOARD ONBEHALF OF THE PEOPLE OF THE STATE OF COLORADO INTHE YAMP ARIVER ANATURAL STREAM INTHE WATERSHED OF THE YAMP ARIVER INROUTT COUNTY COLORADO COURTUSEONLY Case No 01CW106 Div FINDINGS OF FACT JUDGMENT AND DECREE OF THE WATER COURT This Application was filed onDecember 202001 and was rereferred tothe Water Judge onApril 302002 All notices required bylawofthe filing of this Application have been fulfilled and the Court has jprisdiction of this Application Timely Statements of Opposition were filed bythe Upper Yampa Water Conservancy District and the Robert and Elaine Gay Family Limited Partnership On April 42002 the Division Engineer submitted aSummary of Consultation and the Court has given itdue consideration Having made such investigations asare necessary todetennine whether the statements inthe Application are true and being fully advised with respect tothe subject matter of the Application THE WATER COURT FINDS ASFOLLOWS 1The name and address of the applicant isColorado Water Conservation Board 1313 Shennan Street Suite 721 Denver Colorado 80203 Telephone number 303 866 3441 2The name of the stream involved Yampa River 3The source of the water isYampa River
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OlCWI06 Water Div 64Legal description of the stream segment through which aninstream flow isclaimed The natural stream channel from the confluence with Morrison Creek at latitude 400 1723Nand longitude 106048 55Wasthe upstream terminus and extending tothe inlet of Lake Catamount at latitude 400 2047Nand longitude 1060 48t 29Wasthe downstream terminus being adistance of approximately 54miles This segment can belocated onthe Blacktail Mountain USGSquadrangle 5Use of the water Instream flow topreserve the natural environment toareasonable degree 6Date of initiation of appropriation July 242001 7Beneficial use Water was first applied tobeneficial use onJuly 242001 pursuant tosections 3792102 3103 3and 103 4CRS2001 8Amount of water claimed ABSOLUTE Instream flow of 725cfs April 1August 14475cfs August 15March 319The water rights of the Upper Yampa Water Conservancy District that have been decreed conditional or absolute for diversion tostorage inor use inor from Stagecoach Reservoir including the additional use of augmentation asmay bedecreed inCase No 01CW41 Water Division No 6and including any existing decreed conditional water right that ismade absolute inconnection with enlargement of Stagecoach Reservoir are senior inpriority tothe instream flow water right decreed herein The water right of the Upper Yampa Water Conservancy District out of Morrison Creek asdecreed inCase No 94CW149 issenior inpriority tothe instream flow water right decreed herein 10The Board has determined that water isavailable for the full amount decreed herein taking into account the operation of Stagecoach Reservoir consistent with itsexisting federal permits and or licenses the inflows into Stagecoach Reservoir from the Yampa River and the inflows from Morrison Creek and side tributaries below Morrison Creek However the Board recognizes that the Upper Yampa Water Conservancy District swater rights inStagecoach Reservoir are senior inpriority tothe instream flow water right decreed herein and that the operation ofthe Stagecoach Reservoir and Dam asitnow exists and may hereafter beenlarged under itsexisting decrees asofJuly 192001 inaccordance with all applicable permits and licenses may limit the availability of water for this instream flow water right ITISTHEREFORE ORDERED ADJUDGED AND DECREED The application isgranted and adecree ABSOLUTE inthe amount of 725cfs April IAugust 14475cfs August 15March 31isentered topreserve the natural environment toareasonable degree through the stream segment asdescribed inparagraph 4above The appropriation date for this water right isJuly 242001

Exhibit H



IOlCWI06 Water Div 6The priority herein awarded was filed inthe water court inthe year of200l and shall bejunior toall priorities filed inprevious years As between all rights filed inthe same calendar year priorities shall bedetermined byhistorical date of appropriation and not affected bythe date of entry of ruling The Applicant shall install and maintain such measuring devices and keep such records asthe Division Engineer may require for administration of this right Itisfurther ORDERED that acopy ofthis Ruling shall befiled with the Division Engineer and the State Engineer Dated this r2dayof 2003 BYTHE COURT 4jJII0L72Michael OHara Water Judge Water Division No 6
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DISTRICT COURT, WATER DIVISION 6, COLORADO

P.O. Box 773117 

Steamboat Springs, Colorado 80477 

Phone Number: (970) 879-5020 

__________________________________________________

CONCERNING THE APPLICATION FOR WATER RIGHTS OF:

UPPER YAMPA WATER CONSERVANCY DISTRICT 

IN THE YAMPA RIVER OR ITS TRIBUTARIES

IN ROUTT COUNTY, COLORADO.

COURT USE ONLY

______________________

Case No. 07CW61 

WATER DIVISION 6

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND

JUDGMENT AND DECREE

This matter came before the Court upon the Application for Change of Water Rights.  

The Court having reviewed the Application and other pleadings in this case, and now being fully 

advised with respect to this matter, enters the following Findings of Fact, Conclusions of Law 

and Judgment and Decree: 

FINDINGS OF FACT 

1. Applicant. The Applicant is the Upper Yampa Water Conservancy District, c/o Kevin 

McBride, General Manager, whose address is P. O. Box 880339, Steamboat Springs, Colorado 

80488 (hereafter, the “Applicant” or “District”). Applicant is represented in this matter by Weiss 

& Van Scoyk, LLP, 600 South Lincoln Avenue, Suite 202, Steamboat Springs, Colorado 80487, 

(970) 879-6053, and Balcomb & Green, P.C., P.O. Drawer 790, Glenwood Springs, Colorado 

81602, (970) 945-6546. 

A. The District was formed under the Water Conservancy Act of the State of 

Colorado by decree of the Routt County District Court in Civil Action 3815 on March 8, 

1966. See generally C.R.S. § 37-45-101 through 153. The District’s purpose was and is to 

conserve, develop, and stabilize supplies of water for domestic, irrigation, manufacturing 

and other beneficial uses and by the construction of works for such purposes as well as 

plan for and assist with the development of water resources of the District for municipal, 

domestic, industrial, recreational and other beneficial uses of water resources within the 

District among other purposes. The District is divided into three (3) divisions with a total 

of nine (9) directors, three from each division, who constitute the District’s Board of 

Directors.  

EFILED Document 
CO Routt County District Court 14th JD 
Filing Date: Oct  5 2009  2:51PM MDT 
Filing ID: 27407697 
Review Clerk: Carol A Schaffrick 
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CASE NO. 07CW61 

FINDINGS OF FACT, CONCLUSIONS OF LAW,

AND JUDGMENT AND DECREE

PAGE 2

B. The District is authorized to appropriate water rights and initiate and implement 

plans for augmentation for the benefit of water users within the District’s boundaries. 

C.R.S. §§37-45-118 and 37-92-302(5).

2. Application. The District filed an Application for Change of Water Rights on October 

30, 2007. The Application requested to change a portion of the conditional water storage rights 

owned by the District and decreed to the Pleasant Valley Reservoir and Pleasant Valley Feeder 

Canal (the “Pleasant Valley Project Rights”) upstream for storage in the Morrison Creek 

Reservoir from which it may be released to Morrison Creek for beneficial uses within 

Applicant’s service area and/or delivered over the Morrison divide and down the Little Morrison 

Creek drainage for storage in Stagecoach Reservoir as it exists or may be enlarged for 

subsequent release and beneficial use within the District.  

3. Notice and Jurisdiction. The Application was properly published in the resume for 

Water Division No. 6. All notices required by law have been properly made, including as 

required under C.R.S. § 37-92-302(3). The Court has jurisdiction over the Application and over 

all entities or persons who had standing to appear, even though they did not do so. The Court 

finds that the relief granted herein is consistent with the relief originally requested in the 

Application and for which public notice was provided.

4. Opposition. Statements of Opposition to the Application were timely filed by the 

following persons and entities: Dorothy J. Dickerson, Betty Jane Lay, and Hattie M. Miles (pro

se), DeQuine Family, LLC, Flying Diamond Resources, and Kim Singleton (represented by 

Petros & White, LLC), James A. Larson (represented by Petros & White, LLC), the Colorado 

Water Conservation Board (represented by the Colorado Attorney General), the State and 

Division Engineer, Water Division 6 (represented by the Colorado Attorney General), the 

Catamount Metropolitan District (represented by Holland & Hart LLP), Catamount 

Development, Inc. (represented by Petros & White, LLC), the United States of America, through 

the United States Forest Service (represented by the United States Department of Justice), and 

the Robert and Elaine Gay Limited Partnership (pro se). 

5. Settlements. The District has entered into stipulations approving the entry of a decree 

granting the Application in the form of this Decree with the following parties: 

A. State Engineer and Division Engineer, Water Division 6, dated August 29, 2009. 

B. Colorado Water Conservation Board, dated August 31, 2009. 

C. Catamount Development Inc. and Catamount Metropolitan District, dated 

September 3, 2009. 

D. Dorothy J. Dickerson, Betty Jane Lay, and Hattie M. Miles, dated September 5, 

2009.
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E. United States of America c/o U.S.D.A. Forest Service, dated September 21, 2009 

F. DeQuine Family, LLC, Flying Diamond Resources, Kim Singleton, and James A. 

Larson withdrew their statements of opposition on May 22, 2009. 

G. The Robert and Elaine Gay Limited Partnership withdrew its statement of 

opposition on October 1, 2009. 

6. District’s Uses and Service Area. 

A. The District provides raw water for domestic, municipal, irrigation, commercial, 

industrial and other uses to its constituents and contractees within its service area. The 

District’s service area covers nearly all of Routt County and a portion of Moffat County. 

It extends from the headwaters of the Yampa River and its tributaries downstream to an 

area just south and west of the City of Craig. 

B. The District has existing contracts for delivery of water from Stagecoach 

Reservoir in the annual amount of 13,192 acre-feet for such uses. The District’s 

contractees use and will use their contracted water supplies either by direct delivery and 

diversion for beneficial use or by augmentation under judicially approved plans that they 

have secured. The District also has adjudicated an area-wide augmentation plan, 

approved by this Court in Case No. 06CW49, to provide for additional contracts in the 

amount of up to 2,000 acre feet of annual releases for augmentation to additional District 

contractees. The District also operates a hydropower operation at Stagecoach Reservoir.

C. Water demand for domestic, irrigation, industrial, commercial and municipal uses 

in the upper Yampa Basin within Applicant’s service area will increase in the future. The 

District has an identified planning period of 50 years. During that period, the demands for 

water under the District’s existing contracts and anticipated future contracts are expected 

to increase because of changes in water rights administration requiring contractees to use 

more water directly or by exchange and growth within the individual service areas.  

D.   Applicant has an identified non-speculative use for the Pleasant Valley Project 

Rights as changed herein.

7. Existing District Supplies and Need for Additional Supplies. The District has existing 

water rights associated with Stagecoach Reservoir. The evidence demonstrates that the yield of 

Stagecoach Reservoir may not be adequate to provide for the full delivery of existing and 

anticipated contracts during a drought period.  Therefore, in order to have a reliable supply, the 

District needs additional supplies, developed either by an enlargement of Stagecoach Reservoir 

and/or by the delivery of water from a basin such as Morrison Creek basin that is not tributary to 

Stagecoach Reservoir.
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8. Water Rights to be Changed:  The District owns and the following conditional water 

rights, collectively referred to as the “Pleasant Valley Project Rights” that are changed by this 

decree:

A. Pleasant Valley Reservoir:

(1) Previous Decrees: Case No. Civil Action 3926, as modified by decree 

entered in Case No. W-946-76, and Case No. 01CW41.  

(2) Court: Routt County District Court, and District Court for Water Division 

No. 6, Colorado.

(3) Decreed Places of Storage: The left abutment is located at a point whence 

the SW corner of Section 33, Township 5 N., R. 84 W., bears South 38˚42’ West 

at a distance of 11,076.6 feet. Pleasant Valley Reservoir also has the following 

three alternate storage locations as decreed in Case No. W-946-76:  

(a) Alternate Storage Location No. 1: Woodchuck Reservoir: The 

intersection of the centerline axis of said dam and the left abutment thereof 

being located at a point whence the SW corner of Sec. 30, T4N, R84W, 6
th

P.M., bears S 66°30’ W a distance of 16.660 feet.  

(b) Alternate Storage Location No. 2: Yamcolo Reservoir: The 

intersection of the centerline axis of said dam and the right abutment 

thereof being located at a point whence the E1/4 corner of Sec. 16, T1N, 

R86W, 6
th

 P.M., bears N 41°53’ E a distance of 873 feet.   

(c) Alternate Storage Location No. 3: Stagecoach Reservoir, formerly 

known as Bear Reservoir: The intersection of the centerline axis of said 

dam and the right abutment thereof being located at a point whence the 

W1/4 corner of Sec. 32, T4N, R84W, 6
th

 P.M., bears S 47°35’ W a 

distance of 4633 feet. 

(4) Source: Yampa River and water discharged into the reservoir from the 

Pleasant Valley Feeder Canal.  

(5) Appropriation Date: June 29, 1959, Priority No. 39A, for irrigation, 

domestic, stock watering, municipal, industrial and power uses (the “1959 

Pleasant Valley Reservoir Right”), and June 29, 2001 priority date for 

augmentation and exchange for replacement purposes and all other augmentation 

uses as decreed in Case No. 01CW41, District Court, Water Division 6 (the “2001 

Pleasant Valley Reservoir Right”).  
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(6) Amount: 10,620 acre-feet out of 43,220 acre-feet conditionally decreed.

(7) Decreed Uses: Irrigation, domestic, stock watering, municipal, industrial 

and power uses and appropriative rights of exchange and substitution, 

augmentation and exchange for replacement purposes and all other augmentation 

uses.

B. Pleasant Valley Feeder Canal:

(1) Previous Decrees: Case No. Civil Action 3926 as modified by decree 

entered in Case No. W-946-76 and Case No. 01CW41.  

(2) Court: Routt County District Court and District Court for Water Division 

No. 6, Colorado.

(3) Decreed Point of Diversion and Places of Storage: The Canal takes its 

water from Walton Creek and McKinnis Creek: The first headgate and point of 

diversion is located on the left bank of Walton Creek at a point whence the SW 

Corner of Sec. 10, Township 5 N., Range 84 W. bears S. 55˚41’ West a distance 

of 5112.6 feet. The second headgate is located on the left bank of McKinnis Creek 

at a point whence the SW Corner of Sec. 16, Township 5 N., Range 84 W. bears 

S. 73˚22’ West a distance of 7,576.6 feet. The Canal also has the same three 

alternate storage locations as Pleasant Valley Reservoir described above, as 

decreed in Case No. W-946-76.  

(4) Source: Walton Creek and McKinnis Creek, tributaries to the Yampa 

River.

(5) Appropriation Date: June 29, 1959, Priority No. 39, for irrigation, 

domestic, stock watering, municipal, industrial and power uses (the “1959 

Pleasant Valley Feeder Canal Right”), and June 29, 2001 priority date for 

augmentation and exchange for replacement purposes and all other augmentation 

uses as decreed in Case No. 01CW41, District Court, Water Division 6 (the “2001 

Pleasant Valley Feeder Canal Right”).   

(6) Amount: 300 c.f.s., conditional.  

(7) Decreed Uses: Irrigation, domestic, stock watering, municipal, industrial 

and power uses and appropriative rights of exchange and substitution, 

augmentation and exchange for replacement purposes and all other augmentation 

uses.
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9. Changes of Water Rights: This Decree changes a portion of the Pleasant Valley 

Reservoir right to allow for storage at Morrison Creek Reservoir and subsequent delivery to 

Stagecoach Reservoir and provides for an alternate point of diversion for the Pleasant Valley 

Feeder Canal right at Morrison Creek Reservoir.  Stagecoach Reservoir is described above in 

paragraph 8.A(3)(c).  Morrison Creek Reservoir is more specifically described as follows: 

A. Location: The centerline of the proposed Morrison Creek Reservoir dam 

intersects Morrison Creek at a location within the SE1/4, NE1/4, Section 10, Township 3 

North, Range 84 West of the 6
th

 P.M. at a point located 244 feet west of the east section 

line and 1,539 feet south of the north section line of said Section 10.

B. Amount: The Application claimed a total annual storage by fill and refill of 10,620 

AF.  Of this amount, 4,965 AF will be accounted for under the first fill, 4,965 will be 

accounted for under the second fill, and an additional estimated 690 AF will be lost to 

evaporation. Under this practice, the Morrison Creek Reservoir will be allowed annually 

to store water available to the Pleasant Valley Project Rights with deliveries then made to 

Stagecoach Reservoir, described below, and account for evaporative loss from Morrison 

Creek Reservoir.

C. Source: The Morrison Creek Reservoir is an on-channel reservoir to be located on 

Morrison Creek.

D. Surface Area. 330.45 acres.

E. Height of Dam: 47 feet

F. Length: 336 feet 

G. Capacity: 4,965 AF

(1) Active Capacity: 4,900 AF

(2) Dead Storage: 65 AF

10. Uses of Water.

A. Water diverted and stored in the Morrison Creek Reservoir under the Pleasant 

Valley Project Rights may be released from the Morrison Creek Reservoir for the decreed 

uses identified in paragraph 8 above within the District’s service area, and/or may be 

subsequently delivered to Stagecoach Reservoir and any future enlargement of said 

Reservoir for subsequent use within the District’s service area. 
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B. Delivery from Morrison Creek Reservoir to Stagecoach Reservoir may be made 

by pipeline and/or ditch across the Morrison Divide and further pipeline, ditch and/or use 

of the stream channel of Little Morrison Creek and/or any tributary of Little Morrison 

Creek.

11. Contemplated Draft of Rights to be Changed.

A. The Court received evidence concerning the contemplated draft of the water 

rights to be changed, specifically the amount that would be available for diversion and 

storage at the original dam site of the Pleasant Valley Reservoir and the headgate of the 

Pleasant Valley Feeder Canal.  The District’s experts utilized available and reliable 

stream flow records regarding the Yampa River and its tributaries and a study period of 

1985 through the 2007 water year in order to simulate the available diversions for the 

Pleasant Valley Reservoir and its Feeder Canal as if they were constructed at their 

original points of diversion and storage.  Appropriate adjustments were made in the data 

to reflect the development of major diversion facilities, specifically including the 

District’s Stagecoach Reservoir.

B. The analysis revealed that, if operated pursuant to their originally decreed 

priorities, the Pleasant Valley Project Rights could have diverted on average 42,607 acre-

feet per year of storage, assuming that all of the water stored in Pleasant Valley Reservoir 

had been released prior to the end of each modeled storage year (March through 

February).  The analysis considered a demand of existing water rights on Walton Creek 

totalling 289 cfs.  During the most extreme dry periods, at least 34,200 acre feet of water 

was available for storage.  This amount of water is sufficient to account for the 23,354 

acre feet already made absolute in Yamcolo and Stagecoach Reservoirs and the additional 

10,620 acre feet proposed for the Morrison Creek Reservoir.  Accordingly, junior rights 

located downstream from the original points of diversion and storage shall not be 

required to by-pass any of the amount determined to be legally and physically available.  

In addition, terms and conditions have been included at paragraph 12, below, to prevent 

an enlargement of the draft on Morrison Creek or Walton Creek.  

C. The Court has recognized in Case No. 01CW41, District Court, Water Division 6, 

that the Pleasant Valley Project Rights may be stored under the 2001 priority and used for 

augmentation and exchange for replacement purposes and all other augmentation uses. 

Consequently, the water stored under the Pleasant Valley Project Water Rights at the 

Morrison Creek Reservoir under the 2001 priority may be fully consumed and issues of 

contemplated diversion and return flows are not relevant in the Court’s analysis of the 

contemplated draft. 

D. The evidence establishes that water was available in the amounts claimed at the 

original points of diversion and place of storage, which points of diversion and places of 

storage are moved upstream as decreed herein.

Exhibit I



CASE NO. 07CW61 

FINDINGS OF FACT, CONCLUSIONS OF LAW,

AND JUDGMENT AND DECREE

PAGE 8

12. Administrative Conditions.

A. Storage limitations.

(1) Applicant will, in consultation with the Division Engineer, establish a 

reservoir accounting system for Morrison Creek Reservoir.  The accounting year shall 

have a start date of April 1.  Water stored in the Morrison Creek Reservoir under the 

Pleasant Valley Project Rights will be first accounted for under the first fill up to an 

amount being the lesser of 4,965 acre feet or the actual constructed capacity of the 

Reservoir.  Subject to the provisions of this decree, this first fill will be accounted for and 

administered under the 1959 Rights.  Some or all of this water may be subsequently 

delivered to Stagecoach Reservoir as above provided and/or may be released for delivery 

down Morrison Creek and the Yampa River for beneficial use.

(2) As reservoir storage space becomes available in the Morrison Creek 

Reservoir as a result of deliveries to Stagecoach Reservoir, the District will continue to 

fill the Morrison Creek Reservoir, when in priority under the Pleasant Valley Project 

Rights, under a second fill with the total yearly storage and diversions not to exceed the 

lesser of 10,620 AF or the sum of the first and second fills of the actual constructed 

capacity of the Reservoir, plus evaporation replacement calculated by multiplying the 

surface area of the Reservoir by 1.84 feet/year. Subject to the provisions of this decree, 

the second fill under the Pleasant Valley Project Rights will be accounted for and 

administered under the 2001 Rights.  Some or all of this water may be subsequently 

delivered to Stagecoach Reservoir as above provided for such beneficial use, and/or may 

be released for delivery down Morrison Creek and the Yampa River for such beneficial 

use.  The District shall develop and implement an accounting system that tracks the 

amount and priority of water stored in Morrison Creek Reservoir and water that has been 

stored and subsequently delivered to Stagecoach Reservoir.  The accounting system will 

be developed in concert with the Division Engineer’s Office. 

(3) The District shall separately account for water diverted and stored in 

Stagecoach Reservoir under the Pleasant Valley Project Rights changed herein (the 

“Morrison Creek Pool”).  At the start of each accounting year (April 1
st
), all water 

remaining in storage in Stagecoach Reservoir in the Morrison Creek Pool and in 

Morrison Creek Reservoir, pursuant to the Pleasant Valley Project Rights changed herein, 

shall be credited against the first fill of Morrison Creek Reservoir for that year and shall 

be accounted for and administered under the 1959 Rights, in an amount not to exceed 

4,965 AF.  Any amount in excess of the first fill will be credited against the second fill of 

Morrison Creek Reservoir and accounted for and administered under the 2001 Rights, 

and will be considered to be stored in Morrison Creek Reservoir unless prior to April 1 

the District notifies the Division Engineer that some portion of the 2001 Rights are being 

stored in Stagecoach Reservoir.
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(4) In establishing its annual release schedule from Stagecoach Reservoir, the 

District may elect to first release water from its Morrison Creek Pool before releasing 

water that is stored in Stagecoach Reservoir from Yampa River Sources.  The District 

shall separately account for releases made from the Morrison Creek Pool stored in 

Stagecoach Reservoir.  Prior to any release of water from the Morrison Creek Pool in 

Stagecoach Reservoir the District shall notify the Division Engineer’s Office of the date 

and rate of such release.  After providing such notice, and to account for fluctuations in 

releases from the Reservoir, all releases of water stored in Stagecoach Reservoir shall be 

attributed to the Morrison Creek Pool until such time when the Morrison Creek Pool is 

vacated or the District notifies the Division Engineer of any cessation in the rate of 

release of water from Morrison Creek Pool or combination of releases from the Morrison 

Creek Pool and other Yampa River Sources.  Absent such notice that the District is 

releasing water from the Morison Creek Pool, storage releases from Stagecoach 

Reservoir will be accounted as a release of water stored in Stagecoach Reservoir from 

Yampa River Sources.   

B. Bypass and other requirements:

(1) In the event of a call placed by the Colorado Water Conservation Board 

for its instream flow right on the Yampa River decreed in Case No. 01CW106, which call 

is recognized and administered by the Division Engineer, the District shall maintain a 

bypass flow through the Morrison Creek Reservoir as the lesser of 1) the natural inflows 

to the Reservoir, or 2) the amount necessary to bring the Yampa River flow just 

downstream of the confluence with Morrison Creek up to the decreed instream flow 

amount. 

(2) During such times when the District is filling Morrison Creek Reservoir 

under the Pleasant Valley Project Rights as changed herein, bypasses will be made at the 

dam of the Morrison Creek Reservoir as necessary to satisfy a call recognized and 

administered by the Division Engineer from existing decreed water rights with priorities 

senior to October 30, 2007, but junior to the June 29, 1959 appropriation for the Pleasant 

Valley Project Rights, that are then diverting from points located on potentially affected 

reaches of Morrison Creek, and the Yampa River from its confluence with Morrison 

Creek down to its confluence with Walton Creek, but only as further described below: 

(a) In the event of a call placed by any water right(s) located between 

the confluence of Morrison Creek and the Yampa River and the confluence of 

Walton Creek and the Yampa River, which call is recognized and administered by 

the Division Engineer, bypasses will be made in the amount necessary (in 

conjunction with other rights junior to October 30, 2007) to satisfy such a call by 

such water right(s).   
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(b) In addition, should the Division Engineer allow the District to store 

the water changed herein out-of-priority as allowed by section 37-80-120(1), 

C.R.S. (2008), the District shall release, in the same reservoir accounting year, 

such water stored out-of-priority on demand (made in the same reservoir 

accounting year) of a downstream senior water storage right with a priority date 

senior to October 30, 2007 and that is located on Morrison Creek or the Yampa 

River between Morrison Creek Reservoir and the confluence of the Yampa River 

and Walton Creek whenever needed by such senior for its decreed uses in the 

same reservoir accounting year.  

(3) In order to recognize the draft on Morrison Creek of the Pleasant Valley 

Reservoir Water Right, and to avoid an enlarged draft on the Morrison Creek basin, 

during such times when the District is filling under the 2001 Pleasant Valley Reservoir 

Right, the District shall not place a call on any water rights with priority senior to 

October 30, 2007. Additionally, during such times when the District is filling Morrison 

Creek Reservoir under the Pleasant Valley Feeder Canal 1959 or 2001 Rights, the District 

shall not place a call on any water rights diverting from Morrison Creek with priorities 

senior to October 30, 2007. 

(4) So as not to enlarge the draft on Walton Creek, the District will only divert 

the Pleasant Valley Feeder Canal 1959 or 2001 Rights at Morrison Creek Reservoir when 

the flows in Walton Creek exceed 289 cfs.  During such times when the District is filling 

Morrison Creek Reservoir under the Pleasant Valley Feeder Canal 1959 or 2001 Rights, 

the District shall not place a call on any water rights diverting from Morrison Creek with 

priorities senior to October 30, 2007. 

(5) Bypasses made by the District under Subparagraph B.(1) above for the 

benefit of the Colorado Water Conservation Board’s instream flow right on the Yampa 

River as decreed in Case No. 01CW106 may also be accounted to meet the bypasses 

required under Subparagraph B.(2) above for calling water rights senior to October 30, 

2007 then diverting between the inlet to Lake Catamount and the confluence of the 

Yampa River and Walton Creek, less transit losses, if any, between Morrison Creek 

Reservoir and the inlet to Lake Catamount. 

C. Contract releases. Contract releases of the Pleasant Valley Project Rights as 

changed herein and stored in Morrison Creek Reservoir or in Stagecoach Reservoir after 

delivery from Morrison Creek Reservoir in the same water administration year shall be in 

addition to any minimum by-pass or release obligations that exist or may be imposed for 

the respective reservoir.  
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D. Existing gage.  If the existing Division of Water Resource’s gage on Morrison 

Creek at the reservoir site is inundated by the District’s project, the District shall move 

the gage to a location on Morrison Creek downstream of the reservoir for which the 

Division of Water Resources or Colorado Water Conservation Board has obtained a legal 

right to permanently place and maintain such gage. The relocated gage shall maintain its 

current configuration with a satellite monitoring system. 

E. Access.  The District shall grant the CWCB reasonable access to any measuring 

devices on Morrison Creek or Morrison Creek Reservoir that are installed by the District 

and come within the District’s possession or control. 

F. Inundation.

(1) The CWCB holds an instream flow water right (“ISF”) decreed, in Case 

No. 77CW1328, District Court, Water Division 6, which extends upstream from the 

confluence of Morrison Creek and Silver Creek.  Storage in the Morrison Creek 

Reservoir may inundate a portion of the CWCB’s instream flow right on Silver Creek.  

The extent of this possible inundation of the CWCB’s instream flow right as it relates to 

the proposed Morrison Creek Reservoir is not known with precision at this time.  During 

the permitting process and prior to commencing construction of the Morrison Creek 

Reservoir that would inundate any existing CWCB instream flow right on Silver 

Creekdecreed in Case No. 77CW1328, the District shall request and obtain approval from 

the CWCB for such storage pursuant to the provisions of 2 CCR 408-2, Section 7, or any 

successor regulation regarding inundation then in effect.  The District shall provide the 

Court and Division Engineer, Water Division 6, with a copy of any resolution, order, or 

other relevant proof, authorizing the inundation of the CWCB’s instream flow right.  

Inundation shall not be allowed absent such approval and notice to the Court and 

Division Engineer, so long as the CWCB instream flow right decreed in Case No. 

77CW1328 remains in effect.  

(2) Storage of 4,645 AF under conditions of a probable maximum flood in the 

Morrison Creek basin may inundate lands within the boundary of the Sarvis Creek 

Wilderness Area.  The boundary of the Wilderness Area as it relates to the proposed 

Morrison Creek Reservoir is not known with precision at this time.   During the planning 

for design of the reservoir dam, the District shall cause the boundary line of the 

Wilderness Area at the inlet of the proposed reservoir adjacent to the Wilderness Area to 

be surveyed to the satisfaction of the United States Forest Service. The dam and spillway 

shall then be designed to the satisfaction of the United States Forest Service so that under 

the calculated probable maximum flood condition in the Morrison Creek basin the 

reservoir will not inundate any lands within the Wilderness Area as it then exists.  Such 

design may result in a decrease in the anticipated dam and spillway crest elevation and a 

decrease in the volume that can be stored.  If that occurs, the decreed volume will be 
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decreased accordingly in future diligence or absolute conversion applications regarding 

the right decreed in this case.

G. National Forest System Lands.  To the extent that any of the diversion or 

conveyance structures described herein are to be located on National Forest System lands 

within the Routt National Forest the following conditions apply: 

(1) The Routt National Forest is managed by the Untied States Department of 

Agriculture (“USDA”) Forest Service.  Applicant acknowledges that entry of a decree in 

this matter does not create any right, title or interest in the use of federal lands in the 

Routt National Forest.  Any use of federal lands is contingent on and subject to Applicant 

having or obtaining appropriate authorization issued by the USDA Forest Service 

pursuant to pertinent statutes, regulations and policies applicable to the occupancy and 

use of National Forest System Lands. 

(2) Applicant acknowledges that, absent other appropriate authorization 

recognized by the Forest Service, it must apply for and obtain appropriate authorization 

and approval for use and operation on federal lands before it can construct, reconstruct 

alter or revise any diversion or conveyance facilities on National Forest System Lands.  

For those water rights diverting on, traversing or otherwise occupying federal lands, any 

decree making the conditional water rights decreed in this matter absolute shall be 

consistent with nay limitations contained in the special use permit, easement or other 

authorization applicable to the exercise of that right on or across federal lands. 

(3) Applicant recognizes that the consideration of and action on requests for 

necessary federal permits and authorizations shall be carried out pursuant to all pertinent 

statutes, regulations and policies applicable to the occupancy and use of National Forest 

System Lands, including, but not limited to the National Forest Management Act, federal 

Land Policy and Management Act, National Environmental Policy Act, and the 

Endangered Species Act.  Applicant agrees that the entry of the decree herein shall not in 

any way limit the Authority of the USDA Forest Service with respect to the agency’s 

consideration of and action on such requests for permits, approvals, or authorizations.  

Applicant recognizes that the USDA Forest Service can impose terms and conditions, 

and/or deny such requested contracts, approvals, or authorizations, and is not in any way 

limited or affected by the entry of the requested conditional water rights decree. 

13. Anti-Speculation. The change of water right claimed herein is based upon a non-

speculative intent, and the Applicant has a specific plan and intent to divert, store, capture, 

posses, and control water for specific beneficial uses.

14. Feasibility. Based upon the totality of the facts and circumstances of this case, the Court 

hereby concludes the Applicant has established that water can and will be diverted under the 
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subject conditional water right and will be beneficially used, and that this water supply project 

can and will be completed with diligence and within a reasonable time.  

15. No Injury. Subject to the terms and conditions decreed herein, the change of water rights 

described herein will not injuriously affect the owner of or persons entitled to use water under 

any vested water right or a decreed conditional water right.  

CONCLUSIONS OF LAW 

16. To the extent they constitute legal conclusions, the foregoing Findings of Fact are 

incorporated herein.

17. Change of Rights. A “change of water right” includes a change of conditional water 

rights to new points of diversion or places of storage. C.R.S. § 37-92-103(5).  Such a change 

shall be approved if it will not injuriously affect the owners of or persons entitled to use water 

under any vested water right or decreed conditional water right. C.R.S. § 37-92-305(3)(a).  An 

adjudicated water right is entitled to maintenance of stream conditions existing at the time of its 

appropriation. Colorado Water Conservation Board v. City of Central, 125 P.3d 424 (Colo. 

2005).

18. Contemplated Draft of Conditional Water Rights.  A change of a conditional water 

right is limited to the contemplated draft of the original appropriation. Twin Lakes Reservoir & 

Canal Co. v. City of Aspen, 568 P.2d 45 (Colo. 1977).

19. Substantiated Demands. A governmental water entity must establish a reasonable water 

supply planning period, substantiated population projections based on a normal rate of growth, 

the amount of water necessary to satisfy projected demands above its current supply, and that it 

can and will complete the appropriation within a reasonable time. Pagosa Area Water & 

Sanitation Dist. v. Trout Unlimited, 170 P.3d 307 (Colo. 2007). “A governmental agency need 

not be certain of its future water needs; it may conditionally appropriate water to satisfy a 

projected normal increase in population within a reasonable planning period.” Id. at 315; C.R.S. 

§ 37-92-103(3)(a)(I) (2008).

JUDGMENT AND DECREE 

20. The foregoing Findings of Fact and Conclusions of Law are incorporated herein. 

21. Change of Water Rights. The change of water rights for the Pleasant Valley Project 

Rights is granted subject to the terms and conditions above stated, and the following additional 

conditions:
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A. Measurement. The District shall install, maintain and operate such measuring 

devices as determined by the Division Engineer as necessary to administer the change of 

water rights approved herein.

B. Accounting. The District shall maintain and submit such accounting of the 

operation of the Pleasant Valley Project Rights as determined by the Division Engineer is 

necessary to administer the change of water rights approved herein. 

C. Avoidance of Wilderness Area.  The District shall not inundate any lands located 

within the Sarvis Creek Wilderness Area with the construction and operation of the 

Morrison Creek Reservoir. 

D. Effect of changes.  Applicant’s analysis of the Pleasant Valley Project Rights 

established that the water would be available for diversion every year.  In addition, terms 

and conditions have been considered to avoid any enlargement to the contemplated draft 

of the Pleasant Valley Project Rights.   Therefore, existing decreed junior rights located 

downstream from the original points of diversion and storage shall not be required to by-

pass any of the amount determined to be legally and physically available as a result of 

this upstream change in place of storage.  

E. Physically and legally available.  Any water diverted at Morrison Creek 

Reservoir under the Pleasant Valley Project Rights must be physically and legally 

available at the original points of diversion. 

22. Retained Jurisdiction.  The Court shall retain jurisdiction for reconsideration of the 

change of water rights approved herein for a period of five years after Morrison Creek Reservoir 

has been constructed and water delivered to Stagecoach Reservoir.  The District shall give notice 

to the Court, the Division Engineer, and all opposers of the initiation of such operation for any of 

such decreed uses. 

23. Fully Integrated System. As decreed in Case No. 01CW41, the conditional water rights 

decreed herein are individual components of Applicant’s integrated water supply system. 

Consequently, in subsequent diligence proceedings, work on any one feature of Applicant’s 

supply system as described in such Case No. 01CW41 and as may be supplemented by court 

decree in the future shall be considered in finding that reasonable diligence has been shown in 

the development of water rights for all features of Applicant’s water supply system, including the 

Pleasant Valley Project Rights changed by this case. C.R.S. § 37-92-301(4)(b).

24. Water Matters. Review of determinations made by the Division Engineer or the State 

Engineer in administration of the change of water rights is a water matter over which the Water 

Court has exclusive jurisdiction. 

****
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It is accordingly ordered that these Findings of Fact, Conclusions of Law, Judgment and 

Decree shall be filed with the State Engineer and the Division Engineer for Water Division No. 

6.

Done at the City of Steamboat Springs, Colorado, this 5
th

 day of October, 2009. 

BY THE COURT: 

CASE NO. 07CW61 

FINDINGS OF FACT, CONCLUSIONS OF LAW,

AND JUDGMENT AND DECREE

PAGE 15

 _______________________________________ 

Michael A. O’Hara, III, Water Judge 

Water Division No. 6
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/s/ Judge Michael Andrew O'Hara III  
 

Court: CO Routt County District Court 14th JD 

Judge: Michael Andrew O'Hara 

File & Serve 
Transaction ID: 27360013 

Current Date: Oct 05, 2009 

Case Number: 2007CW61 

Case Name: In the interest of: UPPER YAMPA WATER CONSERVANCY DISTRICT 
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Linda Bassi, Esq 
Colorado Water Conservation Board 
1313 Sherman Street, Room 721 
Denver, CO 80203 

RE: Request for Permission to Inundate a Portion of Silver Creek 
Water Division No.6, CWCB Case No. 77CW1328 

1.0 INFORMATION 

July 7,2010 

On behalf of the Upper Yampa Water Conservancy District (District), Resource 
Engineering, Inc. (RESOURCE) submits this request for permission to inundate a portion 
of the Colorado Water Conservation Board's (CWCB) instream flow water right (ISF) 
decreed on Silver Creek in Case No. 77CW1328, Water Division No.6. This request for 
inundation is made pursuant to the provisions of 2 CCR 408-2, Section 7 and in 
fulfillment of certain terms and conditions contained in the District's Stipulation and 
Agreement entered into with the CWCB in Case Nos. 07CW61 and 07CW72, 
consolidated. 

This request to inundate a portion of Silver Creek is necessitated by the District's plans 
to construct the Morrison Creek Reservoir. The reservoir's dam is located on Morrison 
Creek approximately 0.5 river miles downstream of its confluence with Silver Creek. The 
resulting storage pool would potentially cause inundation of approximately 3,720 feet of. 
lower Silver Creek. The CWCB's Silver Creek ISF that is the subject of the request is 
decreed for 5.0 cfs and extends from its confluence with Morrison Creek upstream a 
distance of approximately 12 miles to its confluence with the South Fork of Silver Creek. 
The location of the planned Morrison Creek Reservoir and the CWCB's affected ISF 
right is shown in Figure 1, attached. 

1.1 Background Information 

The District was formed under the Water Conservancy Act of the State of Colorado by 
decree of the Routt County District Court in Civil Action 3815 on March 8, 1966. The 
District's purpose was and is to conserve, develop, and stabilize supplies of water for 
domestic, irrigation, manufacturing and other beneficial uses and by the construction of 
works for such purposes. The District is authorized to appropriate water rights and 
initiate and implement plans for augmentation for the benefit of water users within the 
District's boundaries. C.R.S. §§ 37-45-118 and 37-92-302(5). The construction and 
operation of the planned Morrison Creek Reservoir is an authorized use under the 
State's Water Conservancy Act. 

Application and Decree. The District filed two applications for water storage rights on 
Morrison Creek in 07CW61 and 07CW72. In Case No. 07CW61, the District requested 
to change a portion of its conditional storage right associated with the Pleasant Valley 
Reservoir and Feeder Canal to an upstream location on Morrison Creek for beneficial 
uses within its service area and/or delivery to nearby Stagecoach Reservoir. In Case 

Consulting Engineers and Hydrologists 
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No. 07CW72, the District requested a new storage right for the Morrison Creek 
Reservoir in the same location on Morrison Creek and for the same purposes as 
described in 07CW61. The application for a new junior right was filed by the District as a 
backup to its request for a change in the location of a portion of its Pleasant Valley 
Reservoir at the upstream Morrison Creek site. The water court subsequently 
consolidated the two cases due to their similarities. 

Opposition was filed to the two applications by several individuals, the State and Division 
Engineer, and the CWCS. The District subsequently entered into stipulations with the 
parties and obtained a final decree from the court awarding storage rights on Morrison 
Creek of up to 10,620 acre feet (AF) associated with its Pleasant Valley Reservoir and 
Feeder Canal water rights. Sy stipulation with the parties, the District's application in 
Case No. 07CW72 was dismissed. As part of its Stipulation and Agreement entered into 
with the CWCS, the District agreed that prior to inundating any of the CWCS's instream 
flow right on Silver Creek it would request and obtain approval from the CWCS for such 
storage and partial inundation of Silver Creek pursuant to the provisions of 2 CCR 408-2, 
Section 7. This request by the District is made in fulfillment of this agreement. 

The District delayed its pursuit of this inundation request in order to facilitate a 
coordinated discussion between the numerous State, local and federal agencies that 
would be involved in permitting the project. While that process is ongoing, the District 
has decided to pursue this request at this time as a result of conversations with CWCS 
staff and the CWCS's current instream flow request on Morrison Creek (CWCS 10: 
10/6/A-003.). 

2.0 PURPOSE AND NEED 

The purpose of the Morrison Creek Reservoir is to help firm the storage supply in the 
District's nearby Stagecoach Reservoir and/or provide direct reservoir release for 
domestic, municipal, irrigation, and other uses to its constituents and contractees within 
its service area. The District's service area covers nearly all of Routt County and a 
portion of Moffat County. It extends from the headwaters of the Yampa River and its 
tributaries downstream to an area just south and west of the City of Craig. The Morrison 
Creek Reservoir is an "indentified project" to meet the objectives of the CWCS's "Water 
for the 21 st Century" initiative. 

The District has existing contract commitments in its Stagecoach Reservoir for delivery 
of approximately 13,000 AF annually. It also has adjudicated an area-wide 
augmentation plan, approved by the court in Case No. 06CW49, to provide for additional 
contracts in the amount of up to 2,000 AF of annual releases for augmentation to 
additional District contractees (total storage commitment of 15,000 AF). Hydrologic 
studies completed by the District conclude that the firm yield of water available for 
storage in Stagecoach Reservoir is approximately 9,247 AF annually, 5,753 AF short of 
the District's existing contract pool totals. Construction of the Morrison Creek Reservoir 
is planned to help firm the yield of Stagecoach Reservoir by importing water from the 
adjacent Morrison Creek basin into Stagecoach during dry year conditions. This 
imported supply would not otherwise have been available to Stagecoach Reservoir and 
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therefore helps firm its dry year yield. Modeling by RESOURCE has estimated that the 
Morrison Creek Reservoir has potential to improve the yield of Stagecoach Reservoir by 
approximately 5,300 AF annually. Thus, there is an existing need to construct the 
Morrison Creek Reservoir. The delivery of water to Stagecoach Reservoir will be made 
by pipeline and/or ditch across the Morrison Divide and further pipeline, ditch, and/or use 
of the stream channel of Little Morrison Creek for conveyance to Stagecoach Reservoir. 

In addition to importing Morrison Creek water into Stagecoach Reservoir for project 
firming, some additional water supply would be available for release from Morrison 
Creek Reservoir for benefit of future users. Water demand for domestic, irrigation, 
commercial, and municipal uses in the Upper Yampa Sasin within Applicant's service 
area will increase in the future. The District has an identified planning period of 50 
years. During that period, the demands for water under the District's existing contracts 
and antiCipated future contracts are expected to increase because of changes in water 
rights administration requiring contractees to use more water directly or by exchange 
and growth within the individual service areas. As a result, the reservoir will provide 
local economic benefits as it will help support continued residential and industrial 
development within Routt and Moffat Counties. The development of additional water for 
these purposes would facilitate development of Colorado's allotment of interstate waters. 

3.0 RESERVOIR IMPACT ON SILVER CREEK ISF 

This section addresses the requirements of 2 CCR 408-2, Section 7e: Required 
Information. It includes information concerning the location, size, and impact of the 
proposed inundation on the CWCS's Silver Creek ISF. 

3.1 Location and Size of Inundation 

The location of the planned Morrison Creek Reservoir is generally shown in Figure 1, 
Morrison Creek Reservoir Vicinity Map. Figure 2 provides the reviewer with additional 
detail of the planned reservoir site and possible inundation. As summarized in Figure 2, 
the Morrison Creek Reservoir, at the planned high water elevation of 7,915 feet, will 
impound approximately 4,965 AF and inundate 330 acres of land. Of this amount, 25.6 
acres of lower Silver Creek will be inundated. Thus, approximately 7.7 percent of the 
reservoir's surface area is associated with the Silver Creek vicinity and is the subject of 
this inundation request. 

3.2 Impact of Inundation on CWCB ISF and Natural Environment 

Figure 3 provides additional detail concerning the potential impact of the Morrison Creek 
Reservoir inundation of Silver Creek. The inundation will directly impact approximately 
3,720 linear feet of lower Silver Creek. This represents approximately 5.8 percent of the 
total 12 mile ISF reach. Information available from CWCS staff reports indicates that 
fishing surveys within the region have found a naturally reproducing brook trout 
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(Salvelinus fontinalis) population 1. In addition, cutthroat trout (Oncorhynchus clarki) and 
rainbow trout (0. mykiss) have been reported in the area by Larson, et al. 

Figure 3 displays that there is potential to inundate approximately 100 feet of Silver 
Creek within the National Forest Wilderness Area. However, additional boundary 
surveys of this area are planned and such survey might conclude that the inundation 
does not impact wilderness areas. In any event, inundation within the wilderness area 
will be avoided unless specifically authorized pursuant to federal law. 

Section 404 Permit. The diversion and storage of water into the Morrison Creek 
Reservoir will also require a number of permits and approvals at the federal, state, and 
local levels prior to construction. At the federal level, a Section 404 Permit under the 
Clean Water Act will be required from the U.S. Army Corps of Engineers (Corps). To 
help determine the probability of whether or not a Section 404 Permit could be obtained 
for the Project, the District completed a wetlands investigation of the Morrison Creek 
Reservoir site. The District retained the services of IME, a company specializing in 
wetland evaluation and permitting. During a 15 day period between April 14, 2008, and 
November 6, 2008, IME identified and mapped wetland species within the study area. 
The level of investigation, although detailed, is considered preliminary and additional 
studies will be necessary in the future. 

The field delineation methods used in the IME wetland delineation are those described in 
Vegetation Sections of the 1987 Corps of Engineers Wetlands Delineation Manual, 
specifically: Step 7 - Characterize Each Plant Community Type, Step 9 - Determine 
Whether Hydrophytic Vegetation Is Present, and Step 18 - Establish a Baseline as 
Defined in the Routine - Onsite Inspection Methodology. No formal wetland sample 
plots or field data sheets were evaluated in this initial evaluation. The primary emphasis 
in the initial wetland delineation was to identify dominant plant species along the wetland 
boundary as outlined in Step 7 of the Corps Manual. 

Once the wetlands were identified, IME surveyed their location using GPS units capable 
of sub-meter accuracy. The data files were downloaded and inserted into 2 foot contour 
interval topographic mapping and the potential acres of impacts calculated. Based upon 
this study process the following findings were made: 

1. Three wetland community types were identified within a 637.6 acre study area 
including: 
a. Tall Shrub Wetland Plants, 
b. Mid-height Herbaceous Wetland Plant, and 
c. Short Herbaceous Wetland Plants. 

2 Within the entire study area, 50.3 acres of jurisdictional wetlands could be 
impacted by the Project. 

3 Within the smaller Silver Creek study area there are approximately 16.5 acres of 
jurisdictional wetlands that could be impacted (Figure 3). 

4 No fens or organic soils were found anywhere within the study area. 

1 CWCB Staff ISF Executive Summary Report for Morrison Creek (Lower Segment), undated 
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5 The investigation found no potential threatened, endangered, or sensitive plant 
species that could occur on this site. 

6 IME determined that there were no specific fatal flaws relative to this site. 

Threatened and Endangered Species. Under the Section 404 process, the Corps will 
complete a NEPA review of the Project merits. As part of its review, the Corps is 
required under the Endangered Species Act of 1973 to protect threatened and 
endangered species and their habitat. The effect of this Act is that the Corps, as part of 
the NEPA process, will review the project to determine if the proposed action will affect 
any species which are listed under the Endangered Species Act. Additionally, the Corps 
must review a list maintained by the Colorado Division of Wildlife (CDOW) that includes 
species of special concern, which are not legally protected but are considered when 
assessing impacts. During the evaluation of threatened, endangered, and other species 
of concern, the Corps will undergo formal consultation with the United States Fish and 
Wildlife Service (USFWS) as required by Section 7 of the Act. 

The USFWS has previously determined that existing water depletions are adversely 
impacting four endangered fish species in the Yampa River basin. The four endangered 
species include: Colorado Pike Minnow, Razorback Sucker, Humpback Chub, and 
Bonytail Chub. Due to poor conditions that currently exist, the USFWS has determined 
that depletions associated with future water development projects may jeopardize the 
continued existence of the four fish species. 

In 2005, the USFWS, in cooperation with the State of Colorado, prepared a 
Programmatic Biological Opinion (PBC) regarding the four endangered fish species in 
the Yampa Rive~. The PBC sets forth specific recovery actions designed to aid in the 
recovery of the four fish species while allowing water users in the Yampa River to 
develop new depletions estimated to be up to 53,000 AF per year. Under the PBO, new 
water projects involving depletions of more than 100 AF per year require signing of a 
Recovery Agreement and payment of a one time fee to fund recovery efforts under the 
USFWS's "Management Plan for Endangered Fishes in the Yampa River Basin and 
Environmental Assessment. lt3 By signing the Recovery Agreement, the water users 
simply agree not to interfere with implementation of recovery actions under the 
management plan. 

The potential stream depletions associated with the Morrison Creek Reservoir fall under 
the umbrella of the Programmatic Biological Opinion prepared by the USFWS. Because 
the depletions will exceed 100 AF per year, the District will have to formally recognize 
and sign the Recovery Agreement and pay a one-time fee to fund various recovery 
actions. As of 2006, the required fee was $16.67 per acre foot. Thus, for example, if the 
total stream depletions associated with the Project were estimated to be 1,000 AF, a 
one-time payment of $16,670 would be required. The exact amount of Project 

2 U.S. Fish and Wildlife Service (USFWS), 2005. Final Programmatic Biological Opinion on the 
Management Plan for Endangered Fishes in the Yampa River Basin. USFWS Mountain-Prairie Region (6), 
Lakewood, Colorado. 
3 Roehm, G.W., 2004. Management Plan for the Endangered Fishes in the Yampa River Basin and 
Environmental Assessment. U.S. Fish and Wildlife Service, Mountain-Prairie Region (6), Lakewood, 
Colorado, 214 pages. 
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depletions are not known at this time. Not all of the reservoir storage will actually be 
depleted as much of the water will eventually return to the Yampa River basin as treated 
effluent or irrigation return flows. The actual depletions will depend upon the end use 
and will be assessed during the District's continuing review of the Morrison Creek 
Reservoir. 

Cultural Resource. When a federal agency permits an activity that may affect cultural 
resources, the agency must consult with Colorado's State Historic Preservation Officer. 
State Agencies also become involved when the activity involved a nominated or listed 
State Registered property. The process involves the following three steps: 

1. Evaluating the eligibility of the cultural resources. 
2. Determining effects of proposed work on eligible or listed properties. 
3. Seeking alternatives to avoid, minimize, or mitigate effects to such. 

A 1993 study assessing a potential reservoir site on Morrison Creek downstream of the 
proposed Project did locate a number of isolated archaeological sites in the basin4. No 
determinations were made as to their eligibility to the National Register. These sites, as 
well as other potential sites in the study area, will be examined as part of a new 
archaeological survey. 

4.0 PROPOSED MITIGATION 

To help offset the inundation of a maximum of 3,720 linear feet of Silver Creek due to 
construction of the planned Morrison Creek Reservoir, the District will provide the 
following mitigation: 

1. The District will work with CWCS staff and the Colorado Division of Wildlife to 
develop a reservoir management plan specific to Morrison Creek Reservoir. 
Such plan shall identify desirable fish species and set forth procedures to 
introduce and maintain populations in the reservoir. 

2. The District will maintain minimum bypass flows on Morrison Creek below the 
planned Morrison Creek Reservoir. Presently, there are no ISF rights on 
Morrison Creek; however, the CWCS has declared its intent to appropriate new 
ISF rights on Morrison Creek in amounts of 13.2 cfs (April 1 - August 15) and 8.1 
cfs (August 16 - March 31). If decreed, the CWCS ISF rights would be junior in 
priority to the Morrison Creek Reservoir. Under its mitigation proposal, the 
District would forego storage opportunities as necessary and agree to bypass the 
lesser of the recommended ISF water right or the natural flow of Morrison Creek. 

In addition to the proposed mitigation measures, the District will also be required to meet 
the requirements of other state, local, and federal agencies' permitting requirements 

4 Hydrosphere Resource Consultants, 1993. Yampa River Basin Alternatives Feasibility Study Final Report. 
Colorado River Water Conservation District, Colorado Water Conservation Board, U.S. Bureau of 
Reclamation, Boulder, Colorado. 
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made at the time of application for the Morrison Creek Reservoir. This includes the COE 
wetlands (404), CDPHE's water quality certifications (401), USEPA 403b reviews, 
Federal Energy Regulatory Commissions (FERC) review, and Routt County's 1041 
process. 

We trust that this letter contains sufficient information to assess the District's request to 
inundate a portion of Silver Creek. Should you have any questions or require additional 
information, please do not hesitate to contact us. 

Sincerely, 

RESOURCE ENGINEERING, INC. 

RJ~ 
R. Scott Fifer 
Hydrologist 

RSF/II 
1047-7.2.1 

cc: Kevin McBride 
David Hallford 

RESOURCE 
ENGINEERING INC. 
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________________________ 

CASES NO.  07CW61 AND

07CW72  

(CONSOLIDATED)

WATER DIVISION 6

STIPULATION AND AGREEMENT AND MOTION TO APPROVE STIPULATION 

BETWEEN THE APPLICANT AND COLORADO WATER CONSERVATION BOARD

 Applicant, Upper Yampa Water Conservancy District, and Opposer Colorado 
Water Conservation Board (“CWCB”) through their respective attorneys, hereby 
stipulate and agree to the following and move the Court to enter an Order approving 
said Stipulation: 

1. The District filed an application in Case No. 07CW61 to change conditional 
water rights decreed to the Pleasant Valley Reservoir and Pleasant Valley Feeder Canal 
(“Pleasant Valley Rights”) to the Morrison Creek Reservoir Site on October 30, 2007.  The 
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Filing ID: 26864320 
Review Clerk: Jeannie Adrian 

 

Exhibit L



07CW61 AND 07CW72 (W.D. 6) STIPULATION AND AGREEMENT

CWCB

2

District also filed an application in Case No. 07CW72 for new conditional water storage 
rights for the Morrison Creek Reservoir on November 29, 2007.

2. The CWCB filed timely statements of opposition to the Application in Case 
No. 07CW61 on November 21, 2007 and in Case No. 07CW72 on January 31, 2008.  These 
cases have been consolidated for purposes of trial by Order of the Court dated, February 
18, 2009. 

3. The District has incorporated terms and conditions into its proposed 
decree as requested by the CWCB.  The CWCB consents to and will not oppose entry of 
a decree in this case that is no less restrictive than the decree versions dated 8-31-2009 
attached hereto as Exhibits A and B, so long as the decree contains the agreed upon 
language in paragraph 4 and 5 of this stipulation.

4. Any decree entered in either of the two pending cases shall contain the 
following provision: 

a.   The CWCB holds an instream flow water right (“ISF”) decreed, in Case 
No. 77CW1328, District Court, Water Division 6, which extends upstream 
from the confluence of Morrison Creek and Silver Creek.  Storage in the 
Morrison Creek Reservoir may inundate a portion of the CWCB’s instream 
flow right on Silver Creek.  The extent of this possible inundation of the 
CWCB’s instream flow right as it relates to the proposed Morrison Creek 
Reservoir is not known with precision at this time.  During the permitting 
process and prior to commencing construction of the Morrison Creek 
Reservoir that would inundate any existing CWCB instream flow right on 
Silver Creek decreed in Case No. 77CW1328, the District shall request and 
obtain approval from the CWCB for such storage pursuant to the 
provisions of 2 CCR 408-2, Section 7, or any successor regulation regarding 
inundation then in effect.  The District shall provide the Court and 
Division Engineer, Water Division 6, with a copy of any resolution, order, 
or other relevant proof, authorizing the inundation of the CWCB’s 
instream flow right.  Inundation shall not be allowed absent such approval 
and notice to the Court and Division Engineer, so long as the CWCB 
instream flow right decreed in Case No. 77CW1328 remains in effect.     

5. The CWCB holds an instream flow (“ISF”) on the Yampa River decreed in 
Case No. 01CW106, District Court, Water Division 6, which extends downstream from 
the confluence of Morrison Creek to the inlet of Lake Catamount Reservoir.  The 
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decreed instream flow amount is 72.5 cfs from April 1 through August 14, and 47.5 cfs 
from August 15 through March 31. In the 01CW106 decree, dated December 8, 2003, and 
stipulation between UYWCD, US DOI, Trout Unlimited, and CWCB, dated July 19, 2001, 
all parties agreed that the ISF on the Yampa River relies on flows from Morrison Creek 
as follows: “The Board has determined that water is available for the full amount 
decreed herein, taking into account the operation of Stagecoach Reservoir consistent 
with its existing federal permits and/or licenses, the inflows into Stagecoach Reservoir 
from the Yampa River, and the inflows from Morrison Creek and side tributaries below 
Morrison Creek.” In light of the 01CW106 decree and stipulation, any decree entered in 
either of the two pending cases shall contain the following provisions: 

a. In the event of a call placed by the Colorado Water Conservation Board for 
its instream flow right on the Yampa River decreed in Case No. 01CW106, 
which call is recognized and administered by the Division Engineer, the 
District shall maintain a bypass flow through the Morrison Creek 
Reservoir as the lesser of 1) the natural inflows to the Reservoir, or 2) the 
amount necessary to bring the Yampa River flow just downstream of the 
confluence with Morrison Creek up to the decreed instream flow amount, 
after taking into account the curtailment of any junior rights on Morrison 
Creek and the Yampa River as a result of such call. 

b. If the existing DWR gage on Morrison Creek at the reservoir site is 
inundated by the applicant’s project, applicant agrees to move the gage to 
a location on Morrison Creek downstream of the reservoir for which the 
Division of Water Resources or Colorado Water Conservation Board has 
obtained a legal right to permanently place and maintain such gage. The 
relocated gage shall maintain its current configuration with a satellite 
monitoring system. 

c. Applicant agrees, for purposes of this Stipulation, to grant the CWCB 
reasonable access to any measuring devices on Morrison Creek or 
Morrison Creek Reservoir that are installed by Applicant and come within 
Applicant’s possession or control. 

6. This Stipulation is entered into by way of compromise and settlement of 
this litigation and any agreement by the CWCB not to oppose entry of this proposed 
decree shall not be construed as a commitment to include any specific finding of fact, 
conclusion of law or specific engineering methodologies or administrative practices in 
future stipulations or as binding on the CWCB other than in the current proceeding. 
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7. The CWCB shall continue to receive copies of all pleadings in this case so 
as to ensure compliance with the provisions of this Stipulation. 

8. The Stipulation shall be binding on the parties, their successors and 
assigns.

9. Each Party shall bear its own costs and attorney’s fees. 

10. The District shall file this Stipulation with the Water Court and may 
request an Order from the Court approving that Stipulation.  This Stipulation shall be 
enforceable as an agreement between the Parties and, upon Court approval, as an Order 
of the Court.  

Dated this 31st day of August 2009. 

JOHN W. SUTHERS, ATTORNEY GENERAL

By: /s/ John J. Cyran__________________
              John J. Cyran, # 
              First Assistant Attorney General 
              1525 Sherman Street, 7th Floor 
              Denver, CO  80203 

Attorneys for Opposer 
Colorado Water Conservation Board 

WEISS AND VAN SCOYK, LLP 
BALCOMB & GREEN, P.C. 

BY: /s/ Scott A. Grosscup_____________
 David C. Hallford, #10510 
 Scott A. Grosscup, #35871 
 P. O. Drawer 790 
 Glenwood Springs, CO  81602 

Attorneys for Applicant 
Upper Yampa Water Conservancy District 
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CERTIFICATE OF SERVICE

 I hereby certify that I have this date of August 31, 2009 a copy of the above and 
foregoing STIPULATION AND AGREEMENT AND MOTION TO APPROVE STIPULATION BETWEEN 

THE APPLICANT AND COLORADO WATER CONSERVATION BOARD were electronically served 
and sent by U.S. Mail upon the following: 

1-19 of 19 Case Parties 

Party Name Party Type Attorney Attorney Type Firm

CATAMOUNT DEVELOPMENT, 
INC,

Opposer 
White, Charles 
B.

Privately Retained

Attorney
Petros & White LLC 

CATAMOUNT METROPOLITAN 

DISTRICT, 
Opposer 

Hamilton, Mark

E

Privately Retained

Attorney

Holland & Hart LLP-

Denver 

CATAMOUNT METROPOLITAN 

DISTRICT, 
Opposer 

Winokur, 

Meghan

Privately Retained

Attorney

Holland & Hart LLP-

Denver 

COLORADO WATER 

CONSERVATION BOARD, 
Opposer Odell, Devin Attorney General CO Attorney General 

DICKERSON, DOROTHY J Opposer Pro Se N/A Pro Se- 

LAY, BETTY JANE Opposer Pro Se N/A Pro Se- 

LIGHT, ERIN 
Division 
Engineer 

Div 6 Water 
Engineer 

Privately Retained
Attorney

Division 6 Engineer 

MILES, HATTIE M Opposer Pro Se N/A Pro Se- 

ROBERT AND ELAINE GAY 
LIMITED PARTNERSHI, 

Opposer Pro Se N/A Pro Se- 

STATE AND DIVISION 
ENGINEERS,

Opposer Odell, Devin Attorney General CO Attorney General 

UPPER YAMPA WATER 

CONSERVANCY DISTRICT, 
Applicant 

Weiss, Robert 

Gary

Privately Retained

Attorney

Weiss & Van Scoyk 

LLP

USDA FOREST SERVICE, Opposer 
Dubois, James 

J

Alternate Defense

Counsel 

US Department of 

Justice-Denver 

/s/ Elaine L. Benson    
       Elaine L. Benson, Paralegal 

This document was filed electronically.  An original signature copy is available for inspection at the office of the originating

attorney, pursuant to Colorado Rule of Civil Procedure 121, § 1-26.  
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