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Exhibit A 

Statement of Work 
 
 

WATER ACTIVITY NAME – Ag-Municipal Conservation Easement Demonstration 
 
GRANT RECIPIENT – Lower Arkansas Valley Water Conservancy District Water Enterprise 
Fund 
  
FUNDING SOURCE – Statewide Account and Basin Account 
 
INTRODUCTION AND BACKGROUND  
Provide a brief description of the project.  (Please limit to no more than 200 words; this will be used to 
inform reviewers and the public about your proposal) 
 
The purpose of the Ag-Municipal Conservation Easement Demonstration is to demonstate the use of 
conservation easements on irrigated agricultural land to both preserve long-term agricultural irrigation 
and provide secure long-term water supplies to a municipality.  The concept would create another, new 
alternative to historical “buy-and-dry” of irrigation water rights for M&I uses.  More specifically, an Ag-
Municipal Conservation Easement would perpetually preserve the irrigated land and give the 
municipality a secure, legally enforceable permanent source of additional water supplies. 
 
OBJECTIVES 
List the objectives of the project 
 
Implementation of the Ag-Municipal Conservation Easement Demonstration would demonstrate the 
viability of the concept, as well as provide a concrete example of the legal and technical details of such 
a transaction.  Specifically, completion of the Easement transaction would contain example or model 
language for a ag-municipal conservation easement, including an enforceable municipal interest in the 
use of water rights under defined terms and conditions in, for example, 3 years out of 10 – leaving the 
water in irrigation 7 years out of 10. 
 
SCOPE OF WORK  
 

This Project is at heart a pretty simple real property transaction, coupled with the simultaneous grant of 
a conservation easement. It is the structure and terms of the transaction and conservation easement 
that have significance for preserving irrigated agricultural land and securing municipal water supplies.  
These are set forth below: 
 
Parties: There are four or five parties for the Project: 
 

1. The Sellers of the farm: Raymond W. Pieper and Susan S. Pieper. 
2. The Buyers of farm and Grantors of the Conservation Easement, and Water Lessors: Wesley 

Herman and Brenda Herman. 
3. The Purchaser and Grantee of the Conservation Easement: Lower Arkansas Valley Water 

Conservancy District. 
4. The Funder of the Conservation Easement: Colorado Water Conservation Board. 
5. The Municipal Water User (optional): to be determined. 
6. Cash or certified funds on closing. 
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7. Closing on or before December 30, 2012. 
 

Purchase terms (see attached Land Agreement dated 2 July 2012): 
 

1. S 1/2 of Sec. 22, T. 24 S, R. 57 W. of the 6th P.M., Otero County, Colorado, comprising 320 
acres more or less, together with 12 shares of the capital stock of the High Line Canal 
Company. 

2. Purchase price for land and water rights: $540,000. 
3. Purchase price for conservation easement: based on appraisal (estimated $270,000 to 

$324,000). 
4. Cash or certified funds on closing. 
5. Closing on or before December 30, 2012. 
6. Sellers to provide currently updated abstract of title, or a title commitment for title insurance in 

the amount of the purchase price. 
7. Buyers to make any objections to title with 5 days of the receipt of title evidence. 
8. Sellers and Buyers to proceed with due diligence to resolve any defect in title. 

 
Conservation Easement terms (see attached example Deed of Conservation Easement): 

 
1. The irrigated and to remain in agricultural production at least 7 years in 10 in perpetuity. 
2. The non-irrigated land to remain perpetually in agricultural production. 
3. Water rights: 

a. To be used to irrigate historically irrigated land; 
b. To be used for municipal purposes off the property, such use to occur no more often 

than 3 in 10 years on a rolling 10-year average, or 30 percent each year with the 
fallowed land to be rotated at least every fourth year. 

i. Municipality may be a party and grantee of an easement on the use of the 
water in accordance with the above. 

1. Ag-municipal water use terms may be included in conservation 
easement or separate Municipal Water Lease Option Agreement 
document. 

 
Municipal water use terms: 
 

1. Municipality to purchase option to lease water in future years. 
a. Option would give municipality an undivided 30% fee interest in the water rights and 

right to lease water 3 years in 10, or 30% annually.  
2. Municipality to pay farmer/grantor for use of water in years when use water. 

a. Annual use payment could be based on ag value (farmer’s foregone economic 
opportunity); or 

b. Annual use payment could be negotiated up front/periodically; and 
i. Could include factor for price escalation. 

3. Could include deadlines for notice of municipal use. 
a. Could include additional payments for late notice for municipal use. 
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TASKS 
 

1. Due diligence on real property ownership and encumbrances. 
a. Review abstract of title and/or title insurance commitment. 
b. Serve seller with title objections within 5 days. 
c. Resolve title objections. 
d. Obtain subordination of all real estate liens and mortgages. 
e. Confirm ownership of 12 shares of capital stock of High Line Canal Company with 

Company. 
2. Obtain qualified appraisal of conservation value of land and water rights. 
3. Obtain certified copy of original patent if minerals reserved by the government and/or 

certified copy of document(s) reserving other minerals. 
a. Obtain subordination of all mineral rights reserved or owned by others, or professional 

report concluding “the possibility of surface mining on the property is so remote as to 
be negligible” and stating there is no current mineral production if minerals leased. 

4. Provide 60-day notice to High Line Ditch Company of proposed conservation easement. 
a. Draft notice of encumbrance for reissued share certificate. 

5. Draft General Warranty Deed. 
6. Draft Ag-Municipal Deed of Conservation Easement. 
7. Draft Municipal Water Lease Option Agreement, if needed. 
8. Closing. 

a. Execute General Warranty Deed. 
b. Execute Deed of Conservation Easement. 
c. Execute assignment of stock certificate to Buyers and Lower Ark District, as easement 

holder. 
d. Execute Municipal Water Lease Option Agreement, if any. 
e. Deliver purchase price to Sellers. 

i. Conservation easement value (up to $270,000, less any municipal water lease 
option purchase) from CWCB. 

ii. Farm ag value ($540,000 less conservation easement value) from Buyers. 
iii. Municipal Water Lease Option, if any, from municipal provider. 

9. Record General Warranty Deed, Deed of Conservation Easement, and Municipal Water Lease 
Option Agreement (if any). 

10. Request reissuance of share certificate with notation of conservation easement encumbrance 
from High Line Canal Company. 

11. Prepare Project Report, to include copies of Land Agreement (purchase contract), General 
Warranty Deed, Deed of Conservation Easement, Municipal Water Lease Option Agreement 
(if any), and reissued share certificate with encumbrance. 

 
 
II.  PERSONNEL 
 

H. Barton Mendenhall, Esq., Mendenhall & Malouf, will preform the due diligence for the Lower 
Arkansas Valley Water Conservancy District, prepare the General Warranty Deed and other 
closing documents, conduct the closing and complete the post-closing tasks. 
 
Jay Winner, General Manager, and Bill Hancock, Project Manager, Lower Arkansas Valley 
Water Conservancy District, will obtain the appraisal of the conservation value from a qualified 
appraiser and a mineral remoteness letter, if required. 
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Peter Nichols, Esq., Trout Raley Montano Witwer & Freeman PC, will draft the deed of 
conservation easement, the municipal water lease option agreement, and the encumbrance for 
the reissued share certificate for High Line Canal Company, and prepare the Project Report. 
 
Heath Kuntz, Adaptive Resources, will prepare any necessary engineering analyses concerning 
the consumptive use, exchange, storage, and subsequent municipal use of the water rights. 
 

III.  ADDITIONAL INFORMATION 
 

The following exhibits are included in this Application by reference: 
 

1. Warranty Deed from David J. Lundquist to Raymond W. Pieper and Susan S. Pieper, dated 25 
May 1993, recorded 5/28/1993 in the real property records of Otero County, Colorado, at Book 
875, Page 408, reception # 36690. 
 

2. Land [and Water Sales] Agreement between Raymond W. Pieper and Susan S. Pieper and 
Wesley Herman and Brenda Herman, dated 2 July 2012. 
 

3. Share Certificate No. 2259, High Line Canal Company. 
 

4. Map of Raymond W. Pieper and Susan S. Pieper Farm. 
 

5. Draft example of a Deed of Conservation Easement. 
 

 
REPORTING AND FINAL DELIVERABLE 
Reporting:  The applicant shall provide the CWCB a progress report every 6 months, beginning from 
the date of the executed contract.  The progress report shall describe the completion or partial 
completion of the tasks identified in the statement of work including a description of any major issues 
that have occurred and any corrective action taken to address these issues.    
 
Final Deliverable:  At completion of the project, the applicant shall provide the CWCB a final report 
that summarizes the project and documents how the project was completed.  This report may contain 
photographs, summaries of meetings and engineering reports/designs. 
 

The Project will take less than 6 months from the date of the executed contract.  Thus, the 
Lower Ark District will not prepare any formal progress reports.  The District, however, will be 
happy to update the CWCB at any time. 
 
The Final Report will summarize the Ag-Municipal Conservation Easement Demonstration 
Project, and document each of the steps to implement the Project, that is, the contract to 
purchase and actual purchase of the farm and shares in the High Line Canal Company and 
their encumbrance with a conservation easement that preserves irrigation in perpetuity but also 
allows a municipal water provider to lease the irrigation water for municipal use under specified 
terms and conditions. The Report will discuss any unique aspects of the Demonstration Project, 
and contrast them to more generally applicable factors expected in future ag-municipal 
conservation easements elsewhere in Colorado, with recommendations for appropriate 
practices in future transactions. 
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In addition to the narrative report, the Report will include copies of all of the transactional 
documents, e.g., the general warranty deed, deed of conservation easement, municipal water 
lease option agreement, encumbrance language for the shares of the High Line Canal 
Company, and copy of the reissued share certificate in the High Line Canal Company.  A copy 
of the appraisal of the conservation value of the conservation easement will also be included.
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BUDGET  
Provide a detailed budget by task including number of hours and rates for labor and unit costs for other direct costs 
(i.e. mileage, $/unit of material for construction, etc.).  A detailed and perfectly balanced budget that shows all costs 
is required for the State’s contracting and purchase order processes.  Sample budget tables are provided below.  
Please note that these budget tables are examples and will need to be adapted to fit each individual application. Tasks 
should correspond to the tasks described above. 
 

 
 
 
 
 
 
 
 
 
 
 
 
*Estimate

d appraised value; final value to be determined by qualified appraisal. 
 

 In-Kind Contributions (If Applicable) 
Project Personnel: LAVWCD Mendenhall Kuntz Nichols  

Hourly Rate: n/a $125 $140 $235 Total 
Appraisal, mineral report,  
stewardship fee, etc, 

$20,000    $20,000 

Legal  $7,500  $23,500 31,000 
Engineering  $49,000 49,000 
    
Total Hours: n/a 60 350 100  
Total Cost: $20,000 $7,500 $49,000 $23,500 $100,000 
 

Total Costs 
    

Matching 
Funds 

 

Purpose  Direct Costs  Total Project 
Costs 

Purchase of farm and water   $270,000 $270,000 
Purchase of conservation 
easement 

 $270,000  $270,000* 

In-Kind Contributions   $100,000 $100,000 
     

Total Costs:  $270,000 $370,000 $640,000 
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SCHEDULE  
Provide a project schedule including key milestones for each task and the completion dates or time 
period from the Notice to Proceed (NTP).  This dating method allows flexibility in the event of potential 
delays from the procurement process.  Sample schedules are provided below.  Please note that these 
schedules are examples and will need to be adapted to fit each individual application. 
 
The Project is expected to take 7 months to complete (4 months after approval by CWCB) 
 

Task July Aug Sept Oct Nov Dec Jan

Ark BRT Review and Recommendation        

CWCB Review and Approval        

Due Diligence and Drafting        

Closing        

Recording and Post Closing        

Project Report        

 
 
PAYMENT 
Payment will be made based on actual expenditures and invoicing by the applicant.  Invoices from any 
other entity (i.e. subcontractors) cannot be processed by the State.  The request for payment must 
include a description of the work accomplished by major task, and estimate of the percent completion 
for individual tasks and the entire water activity in relation to the percentage of budget spent, 
identification of any major issues and proposed or implemented corrective actions.  The last 5 percent of 
the entire water activity budget will be withheld until final project/water activity documentation is 
completed.  All products, data and information developed as a result of this grant must be provided to 
the CWCB in hard copy and electronic format as part of the project documentation.  This information 
will in turn be made widely available to Basin Roundtables and the general public and help promote the 
development of a common technical platform. 
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Appendix 1 
Reference Information 

 
 
The following information is available via the internet.  The reference information provides additional 
detail and background information. 
 

 Water Supply Reserve Account main webpage:  

o http://cwcb.state.co.us/LoansGrants/water-supply-reserve-account-grants/Pages/main.aspx 

 Water Supply Reserve Account – Basin Fund Application Details:  

o http://cwcb.state.co.us/LoansGrants/water-supply-reserve-account-

grants/Pages/BasinWaterSupplyReserveAccountGrants.aspx  

 Water Supply Reserve Account – Statewide Fund Application Details:  

o http://cwcb.state.co.us/LoansGrants/water-supply-reserve-account-

grants/Pages/StatewideWaterSupplyReserveAccountGrants.aspx  

 Colorado Water Conservation Board main website:  

o http://cwcb.state.co.us/  

 Interbasin Compact Committee and Basin Roundtables:   

o http://cwcb.state.co.us/about-us/about-the-ibcc-

brts/Pages/main.aspx/Templates/BasinHome.aspx 

 House Bill 05-1177 – (Also known as the Water for the 21st Century Act): 

o http://cwcbweblink.state.co.us/DocView.aspx?id=105662&searchhandle=28318   

 House Bill 06-1400 – (Adopted the Interbasin Compact Committee Charter): 

o http://cwcbweblink.state.co.us/DocView.aspx?id=21291&searchhandle=12911   

 Senate Bill 06-179 – (Created the Water Supply Reserve Account): 

o http://cwcbweblink.state.co.us/DocView.aspx?id=21379&searchhandle=12911  

 Statewide Water Supply Initiative 2010: 

o http://cwcb.state.co.us/water-management/water-supply-planning/Pages/SWSI2010.aspx  
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Appendix 2 
Insurance Requirements 

 

NOTE:  The following insurance requirements taken from the standard contract apply to WSRA projects 
that exceed $25,000 in accordance with the policies of the State Controller’s Office.  Proof of insurance as 
stated below is necessary prior to the execution of a contract. 
 
 

13.  INSURANCE 
Grantee and its Sub-grantees shall obtain and maintain insurance as specified in this section at all times during the 
term of this Grant: All policies evidencing the insurance coverage required hereunder shall be issued by insurance 
companies satisfactory to Grantee and the State. 

A. Grantee 
i. Public Entities 

If Grantee is a "public entity" within the meaning of the Colorado Governmental Immunity Act, CRS 
§24-10-101, et seq., as amended (the “GIA”), then Grantee shall maintain at all times during the term of 
this Grant such liability insurance, by commercial policy or self-insurance, as is necessary to meet its 
liabilities under the GIA. Grantee shall show proof of such insurance satisfactory to the State, if 
requested by the State. Grantee shall require each Grant with Sub-grantees that are public entities, 
providing Goods or Services hereunder, to include the insurance requirements necessary to meet Sub-
grantee’s liabilities under the GIA. 

ii. Non-Public Entities 
If Grantee is not a "public entity" within the meaning of the GIA, Grantee shall obtain and maintain 
during the term of this Grant insurance coverage and policies meeting the same requirements set forth 
in §13(B) with respect to sub-Grantees that are not "public entities". 

B. Sub-Grantees 
Grantee shall require each Grant with Sub-grantees, other than those that are public entities, providing 
Goods or Services in connection with this Grant, to include insurance requirements substantially similar to 
the following: 

i. Worker’s Compensation 
Worker’s Compensation Insurance as required by State statute, and Employer’s Liability Insurance 
covering all of Grantee and Sub-grantee employees acting within the course and scope of their 
employment. 

ii. General Liability 
Commercial General Liability Insurance written on ISO occurrence form CG 00 01 10/93 or equivalent, 
covering premises operations, fire damage, independent Grantees, products and completed operations, 
blanket Grantual liability, personal injury, and advertising liability with minimum limits as follows: 
(a)$1,000,000 each occurrence; (b) $1,000,000 general aggregate; (c) $1,000,000 products and 
completed operations aggregate; and (d) $50,000 any one fire. If any aggregate limit is reduced below 
$1,000,000 because of claims made or paid, Sub-grantee shall immediately obtain additional insurance 
to restore the full aggregate limit and furnish to Grantee a certificate or other document satisfactory to 
Grantee showing compliance with this provision. 

iii. Automobile Liability 
Automobile Liability Insurance covering any auto (including owned, hired and non-owned autos) with a 
minimum limit of $1,000,000 each accident combined single limit. 

iv. Additional Insured 
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Grantee and the State shall be named as additional insured on the Commercial General Liability and 
Automobile Liability Insurance policies (leases and construction Grants require additional insured 
coverage for completed operations on endorsements CG 2010 11/85, CG 2037, or equivalent). 

v. Primacy of Coverage 
Coverage required of Grantee and Sub-grantees shall be primary over any insurance or self-insurance 
program carried by Grantee or the State. 

vi. Cancellation 
The above insurance policies shall include provisions preventing cancellation or non-renewal without at 
least 45 days prior notice to the Grantee and the State by certified mail. 

vii. Subrogation Waiver 
All insurance policies in any way related to this Grant and secured and maintained by Grantee or its 
Sub-grantees as required herein shall include clauses stating that each carrier shall waive all rights of 
recovery, under subrogation or otherwise, against Grantee or the State, its agencies, institutions, 
organizations, officers, agents, employees, and volunteers. 

C. Certificates 
Grantee and all Sub-grantees shall provide certificates showing insurance coverage required hereunder to the 
State within seven business days of the Effective Date of this Grant. No later than 15 days prior to the 
expiration date of any such coverage, Grantee and each Sub-grantee shall deliver to the State or Grantee 
certificates of insurance evidencing renewals thereof. In addition, upon request by the State at any other time 
during the term of this Grant or any sub-grant, Grantee and each Sub-grantee shall, within 10 days of such 
request, supply to the State evidence satisfactory to the State of compliance with the provisions of this §13. 
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Appendix 3  
Water Supply Reserve Account Standard Contract Information 

 

 
NOTE:  The standard contract is required for WSRA projects that exceed $100,000.  (Projects under this 
amount will normally be funded through a purchase order process.)  Applicants are encouraged to review 
the standard contract to understand the terms and conditions required by the State in the event a WSRA 
grant is awarded.  Significant changes to the standard contract require approval of the State Controller’s 
Office and often prolong the contracting process.   
 
It should also be noted that grant funds to be used for the purchase of real property (e.g. water rights, 
land, conservation easements, etc.) will require additional review and approval.  In such cases applicants 
should expect the grant contracting process to take approximately 3 to 6 months from the date of 
CWCB approval. 
 
The standard contract is available here under the header “Additional Resources” on the right side: 
http://cwcb.state.co.us/LoansGrants/water-supply-reserve-account-
grants/Pages/BasinWaterSupplyReserveAccountGrants.aspx 
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Appendix 4   
W-9 Form 

 
 
NOTE:  A completed W-9 form is required for all WSRA projects prior execution of a contract or purchase 
order.  Please submit this form with the completed application.   

 

 
  

 



BK 875 PG 40B RECP;+536690 DATE 5/28/93 TIME 3: OQPM 
STELlA SEDILLO, RECORDER OTERO COUNTY 

WARRANTY DEED 

KNOW AlL MEN BY THESE PRESENTS, That I, David J. LundqWs~ whose mldress is 
17081 Highway 10, Rocky Ford, County of Otero, and State of Colorado, for the consideration of 
TEN DOLLARS and other good and valuable considerations, in hand paid, hereby sell, and conveys 
to Raymond W. Pieper and Susan S. Pieper, as joint tenants with right of survivorship whose address 
is 20415 County Road 17.5, Rocky Ford, County of Otero, State of Colorado, the folloWing real 
property, in Otero County, Colorado, to-wit: 

The South 1/2 of Section 22, Township 24 S., Range 57 West of the 
6th P.M. in Otero County, Colorado, 

TOGETHER WITH aU water rights thereunto belonging or in any 
way appertaining thereto, more especially including 14 shares of the 
capital stock of the High Line Canal Company. 

with all its appurtenances and warrant the title to the same, subject to easements, restrictions, and 
encumbrances of record, inclusion within any governmental entities, or subdivisions and taxes for the 
year 1993. 

Signed this 25th day of -=.Ma=.y _____ AD., 1993. 

STATE OF COLORADO ) 
) ss. 

COUNTY OF OTERO ) 

The foregoing instrument was acknowledged before me this 25th day of 
. May , 1993, by David J. Lundquist. 

OTERO CO. 
MAY 2 B 1993 

STATE DOCUMENTARY FEE 
$ 11.50 

Rocky Ford, CO 81067 



LAND AGREEMENT 
--c-

TillS AGREEMENT, made and entered into this 2-tP day ofj\A.L-V , 2012, by and between 
Raymond W. Pieper and Susan S. Pieper, of20415 Road 17.5, Rocky Ford, Colorado 81067, of the 
County of Otero, State of Colorado, party of the fIrst part, hereinafter called the Sellers, and Wesley Herman 
and Brenda Herman, of as joint tenants with right of survivorship, of the County of Otero, State of 
Colorado, parties of the second part, hereinafter called the Buyers. 

WITNESSETH: 

That the Sellers have agreed to sell and the Buyers have agreed to buy, certain real and personal 
property under the tenus and conditions hereinafter set forth: 

I. PROPERTY: 

I.l The real property and water rights to be sold and purchased is described as follows: 

S1I2 of Sec. 22, T.24 S., R.57 W. of the 6th P.M. In Otero County, Colorado. 

TOGETHER WITH all water rights thereunto belonging or in any way appertaining 
thereto, more especially including 12 shares of the capital stock of the High Line 
Canal Company. 

I.2 The personal property to be sold and purchased is described as follows: 

All irrigation wells, pumps and irrigating equipment including gated pipe, pipelines, 
and the like. 

II. CONSIDERATION: 

II.I The total consideration for the sale and purchase of said property is $540,000.00 to the 
Sellers payable as follows: 

$500.00 hereby receipted for as eamest money, and the balance due in cash at 
closing. 

Provided however, that this contract is contingent upon the Buyers being able to 
obtain fInancing for the purchase of said property at rates and tenus satisfactory to them. 

ill. CONVEYANCE: 

IILl The Sellers shall convey the real property to the Buyers by Warranty Deed, to joint 
tenants with right of survivorship, free and clear of all liens and encumbrances. And shall further convey 
all personal property to the Buyers by Bill of Sale. 



IV. POSSESSION AND CLOSING: 

IV.I Buyers are currently in possession of said property. 

IV.2 Closing shall be on or before December IS, 2012 at the offices of Mendenhall & 
Malouff, Attorneys at Law, 805 Chestnut Avenue, Rocky Ford, Colorado or such other place as the parties 
may designate. 

V. PROOF OF TITLE: 

V.I The Sellers shall provide a currently updated abstract oftitle, or a current commitrnentfor 
title insurance in the amount ofthe purchase price forthe benefit ofthe Buyers and the Buyers shall proceed in 
all convenient haste to examine the same. 

V.2 Any objections to the title shall be served in writing upon the Seller within five (5) days 
ofthe receipt ofthe title evidence, and any objections not set forth in writing shall be deemed waived by the 
Buyers. 

V.3 The Seller shall proceed with diligence to correct any defect in title disclosed by 
Buyers. 

VI. TAXES, INSURANCE AND ASSESSMENTS: 

VLl Taxes for the year 201 I and prioryears shall be paid by the Seller(s). Taxes for the year 
2012 and all subsequent years shall be paid by the Buyers. 

VL2 Water assessments and irrigation water pumping bills for the year 2011 shall be paid 
by the Sellers. Any subsequent water assessments and irrigation pumping bills shall be paid by the Buyers. 

VI.3 Other assessments, including water, electricity, and other utilities, shall be paid by the 
Buyer from and after the date of possession of the improvements on the premises. 

VIT. SPECIAL TAXING DISTRICT DISCLOSURE - GENERAL OBLIGATION 
INDEBTEDNESS: 

"SPECIAL TAXING DISTRICTS MAY BE SUBJECT TO GENERAL OBLIGATION 
INDEBTEDNESS THATIS PAID BY REVENUES PRODUCED FROM ANNUAL TAX LEVIES ON 
THE TAXABLE PROPERTY WITHIN SUCH DISTRICTS. PROPERTY OWNERS IN SUCH 
DISTRICTS MAY BE PLACED AT RISK FOR INCREASED MILL LEVIES AND EXCESSIVE 
TAX BURDENS TO SUPPORT THE SERVICING OF SUCH DEBT WHERE CIRCUMSTANCES 
ARISE RESULTING IN THE INABILITY OF SUCH A DISTRICT TO DISCHARGE SUCH 
INDEBTEDNESS WITHOUT SUCH AN INCREASE IN MILL LEVIES. PURCHASERS SHOULD 
INVESTIGATE THE DEBT FINANCING REOUIREMENTS OF THE AUTHORIZED GENERAL 
OBLIGATION INDEBTEDNESS OF SUCH DISTRICTS, EXISTING MILL LEVIES OF SUCH 
DISTRICT SERVICING SUCH INDEBTEDNESS, AND THE POTENTIAL FOR AN INCREASE 
IN SUCH MILL LEVIES. 



IX. MISCELLANEOUS: 

IX.! This agreement is conditioned upon the Buyers entering into, and closing 
simultaneously with this agreement, a contract for the purchase of a Conservation Easement on the described 
property with the Lower Arkansas Valley Water Conservancy District in an amount not less than 50% of the 
purchase price of this property. Further, this agreement is conditioned upon the Lower Arkansas Valley 
Water Conservancy District obtaining a grant from the Colorado jConservation Board to fund this purchase. 

j.Ll b.-r,p I-
IX.2 Time is of the essence herein. 

IX.3 This terms of this agreement shall survive the closing of this agreement and delivery 
of deed. 

IXA This agreement shall not be assigned by the Buyers without the written consent of the 
Sellers first had and obtained. 

IX.5 By signing this document the parties acknowledge that they are advised that this 
document has important legal consequences and the examination oftitle and consultation with legal tax and 
other counsel is recommended before signing this contract. 

IX.6 This agreement shall extend to and be binding upon the heirs, administrators, personal 
representatives, successors, survivors, and assigns of the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have hereunto subscribed theirnames the day and year 
first above written. 

SELLERS: 

~ .~ 
Susan S. Pieper 

~ BUYERS: 

_\~~ 



STATE OF COLORADO ) 
)ss. 

COUNTY OF OTERO ) 

i::;<'" .fi¥~fqreg~inJl. instrument was acknowledged before me this 1~ay of ~ 2012, by Raymond W. 

r" :',' " c.MY,rip.~, -ii,iO,,,,,,ire,,W0712014 ~ j[ ~ 
'::'~'~:'" '.' 0 . ..... \?:}",.-", ( ~ "<. n ............. . J •.• ,.,. N ary Public 

.... ;:;;;,.\ D (I ;"....... Business Address: 805 Chestnut Avenue 
.. , .. "., Rocky Ford, CO 81067 

STATE OF COLORADO ) 
)ss. 

COUNTY OF OTERO ) 

The foregoing instrument was acknowledged before me thisnay 0" \/lL." 2012, by Wesley 
Herman and Brenda Herman. ~ 

\ \ \l \ i i ;; j i j,' < 

.•••••• p lYj'tness my hand and official seal. 
•• Co •• ' .. :.~. commission expires: 10/07/2014 

. . ' :t.. \., :..'. ·5~· """ 
:: 0 ' .. 1.) .~ 
,-,~ --' .: . " ~ 

'~~, Vi 1. -: J~ : 

~<"'~>'" \;;.~~~ . .<'/j / 
Not'ary Public 
Business Address: 805 Chestnut Avenue 

Rocky Ford, CO 81 
~--<,.' o~.~·:·.: , ...... ~:,:>.~. 

'" .,' 







 

Herman Wes - Deed of CE 2012.doc 1 
 

  
 DEED OF CONSERVATION EASEMENT 
 FOR THE 
 WESLEY HERMAN AND BRENDA HERMAN FARM 
 
 
 THIS DEED OF CONSERVATION EASEMENT ("Deed") is granted effective as of the 
_____day of ____________, 200__, by Wesley Herman and Brenda Herman whose address is 
19501 Co Rd 17.5, Rocky Ford, Colorado 81067 ("Grantor"), to the Lower Arkansas Valley 
Water Conservancy District (“District” or “Grantee”), for the purpose of forever conserving one 
or more of the following: the open space character, agricultural productivity, wildlife habitat, and 
scenic qualities of the subject property. 
 
 WITNESS THAT 
 
Grantor is the sole owner in fee simple of the property ("Property") legally described in Exhibit 
A attached to and made a part of this Deed, which consists of approximately 231.03 acres of 
land, together with buildings and other improvements, located in Otero County, State of 
Colorado. 
 
 The Property is primarily irrigated farmland, and is an important part of the productive 
agricultural land still remaining in the Lower Arkansas Valley.  The property is supplied 
irrigation water from the High Line Canal.  The Property also includes relatively natural habitat 
with a variety of wildlife species, including deer, antelope, pheasant, quail, duck, geese, coyote, 
and fox to name a few.  For a more detailed list of wildlife present on this farm see the Present 
Condition  Report. 
 
 The Property contains approximately 100 acres of irrigated farmland along with 131.03 
acres of native range.  This farm is adjacent to Timpas Creek and is supplied irrigation water 
from the High Line Canal.  The property directly across Timpas Creek to the east is also 
encumbered with a conservation easement. 
 
 The agricultural, ecological and other characteristics of the Property, its current use and 
state of improvement, are described in the Present Condition Report prepared by Grantor with 
the cooperation of Grantee, which Report is subject to approval by both Grantor and Grantee. 
The Report will be used by Grantee to assure that any future changes in the use of the Property 
will be consistent with the terms of this Deed. However, this Report is not intended to preclude 
the use of other evidence to establish the present condition of the Property if there is a 
controversy over its use. 
 
 Grantor intends to convey interests by this Deed to Grantee for the exclusive purpose of 
assuring that, under Grantee's perpetual stewardship, the agricultural productivity, open space 
character, wildlife habitat, and scenic qualities of the Property (“Conservation Values”) will be 
conserved and maintained forever, and that uses of the land that are inconsistent with these 
conservation purposes will be prevented or corrected. The parties agree, however, that the 
current agricultural use of, and improvements to, the Property are consistent with the 
conservation purposes of this Deed. 
 
 The conservation purposes of this Deed are recognized by, and the grant of this Deed will 
serve, at least and without limitation, the following clearly delineated governmental conservation 
policies: 
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 •  The Farmland Protection Policy Act, P.L. 97-98, 7 U.S.C. §§4201, et seq., whose 
purpose is "to minimize the extent to which Federal programs and policies contribute to the 
unnecessary and irreversible conversion of farmland to nonagricultural uses, and to assure that 
Federal programs are administered in a manner that, to the extent practicable, will be compatible 
with State, unit of local government and private programs and policies to protect farmland." 
 
 •  The Colorado Department of Agriculture statutes, Colorado Revised Statutes §§ 
35-1-101, et seq., which provide in part that "it is the declared policy of the State of Colorado to 
conserve, protect, and encourage the development and improvement of its agricultural land for 
the production of food and other agricultural products." 
 
 •  Colorado Revised Statutes §§ 38-30.5-101, et seq., providing for the 
establishment of conservation easements to maintain land "in a natural, scenic or open condition, 
or for wildlife habitat, or for agricultural . . . or other use or condition consistent with the 
protection of open land having wholesome environmental quality or life-sustaining ecological 
diversity." 
 
 • The Colorado Wildlife and Parks and Outdoor Recreation statutes, Colorado 
Revised Statutes §§ 33-1-101, et seq., which provide that "it is the policy of the State of 
Colorado that the wildlife and their environment and the natural, scenic, scientific, and outdoor 
recreation areas of this state are to be protected, preserved, enhanced, and managed for the use, 
benefit, and enjoyment of the people of this state and visitors to this state." 

 
 • The Lower Arkansas Valley Water Conservancy District policy, which provides 
for the preservation of open space (including farm and ranch land) within the District boundaries 
and the conservation of native water of the Arkansas River and its tributaries for the scenic 
enjoyment of the general public, and to insure that the preservation of open space through 
regional conservation (including irrigation and water supply protection) will yield significant 
public benefits to the citizens of the District.  
 
 Grantee is a "qualified conservation organization," as defined by the United States 
Internal Revenue Code, and accepts the responsibility of enforcing the terms of this Deed and 
upholding its conservation purposes forever. 
 
 Grantor owns the fee simple interest in the Property.  Grantor intends to subject the 
property to a Deed of Trust held by Farm Credit of Southern Colorado, which has agreed that its 
Deed will be recorded subsequent to and subject to this Deed. 
 
 NOW, THEREFORE, for the reasons given, and in consideration of their mutual 
promises and covenants, Grantor voluntarily grants and conveys to Grantee, and Grantee 
voluntarily accepts, a perpetual Conservation Easement, an immediately vested interest in real 
property defined by Colorado Revised Statutes §§ 38-30.5-101, et seq., and of the nature and 
character described in this Deed, exclusively for the purpose of conserving and forever 
maintaining the agricultural productivity, open space character, wildlife habitat, and scenic 
qualities of the Property (the "Conservation Values"). 
 
1) Use of Property. It is the intention of Grantor to preserve the ability of the Property to be 

used for agricultural production, and to preserve any open space character, wildlife habitat, 
and scenic qualities of the Property. The Property may not be used for industrial activities, 
but may be used for other activities which are not prohibited by the terms of this Deed.  As 
used herein, agricultural production shall mean the production, processing, storage or retail 
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marketing of crops, livestock, and livestock products.  For purposes hereof, crops, livestock 
and livestock products include, but are not limited to: 

 
 (a) crops commonly found in the community surrounding the Property; 
 

(b) field crops, including corn, wheat, oats, rye, barley, hay, potatoes, herbs and dry 
beans; 

 
 (c) fruits, including apples, peaches, grapes, cherries, nuts and berries; 
 

(d) vegetables, including lettuce, tomatoes, snap beans, cabbage, carrots, beets, 
onions, mushrooms, and soybeans; 

 
(e) horticultural specialties, including sod, seeds, nursery stock, ornamental shrubs, 

ornamental trees, Christmas trees and flowers;  
 

(f) livestock and livestock products, including dairy cattle, beef cattle, sheep, swine, 
goats, horses, poultry, fur bearing animals, bees, milk and other dairy products, 
eggs and furs; and 

 
 (g) timber, wood, and other wood products derived from trees. 
 
2) Prohibited Acts. Grantor promises not to perform, nor knowingly allow others to perform, 

any act on or affecting the Property that is inconsistent with the covenants herein. Grantor 
hereby authorizes Grantee to enforce these covenants in the manner described below. 
However, unless otherwise specified, nothing in this Deed shall require Grantor to take any 
action to restore the condition of any buildings or structures located on the Property after any 
fire, Act of God, or other event over which Grantor has no control, provided, however, that 
Grantor shall make reasonable efforts to return all agricultural land to productivity on the 
property after any fire, Act of God or other event over which Grantor has no control.  Grantor 
understands that nothing in this Deed relieves them of any obligation or restriction on the use 
of the Property imposed by law. 

 
3) Construction of Buildings and Other Structures. The construction of any building or other 

structure, except those existing on the date of this Deed or those approved by Grantee 
subsequent to the date hereof but prior to construction, is prohibited except in accordance 
with subparagraphs b) through e) below. Before undertaking any construction that requires 
advance permission, Grantor shall notify Grantee of such request. 

 
a) Fences. Existing fences may be repaired and replaced, and new fences may be built 

anywhere on the Property for purposes of reasonable and customary management of 
livestock, without any further permission of Grantee. Grantor shall not be required to 
erect any new fences for any purpose, including, but not limited to, fencing out livestock 
from riparian areas or other designated habitats. 

 
b) Agricultural Structures and Improvements. All existing agricultural buildings and 

agricultural structures may be repaired, reasonably enlarged and replaced at their current 
location without further permission of Grantee. New buildings and improvements to be 
used solely for agricultural purposes, including the processing or sale of farm or ranch 
products predominantly grown or raised on the Property, may be built within the building 
envelope described on Exhibit B attached to and made a part of this Deed (the "Building 
Envelope"). Loafing sheds, corrals and other minor agricultural buildings and 
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improvements may be constructed anywhere on the Property. Grantor will notify Grantee 
prior to construction within the Building Envelope, so Grantee can update its records. No 
construction of any other new agricultural buildings or improvements other than those 
covered by the preceding three sentences shall be constructed. 

 
c) Single-Family Residential Dwellings. All existing single-family residential dwellings 

may be repaired, reasonably enlarged and replaced at their current location without 
further permission of Grantee. Not more than TWO new single-family residential 
dwellings, together with associated outbuildings such as barns, garages and sheds, may 
be built on the Property within the Building Envelope without further permission of 
Grantee. At the time that construction of such dwelling or dwellings is to commence, 
Grantee shall be notified so that its records can be updated. 

 
d) Repair and Replacement. All buildings which are permitted hereunder may be repaired, 

reasonably enlarged, and replaced at their permitted location without further permission 
from Grantee. At the time that construction is to commence, Grantee shall be notified so 
that its records may be updated. 

 
e) New Farm Support Housing.  New dwellings or structures to be used primarily to house 

tenants or employees engaged in agricultural production on the Property ("Farm Support 
Housing") may be built on the Property, provided they are located within the area 
identified as "Farm Support Housing" on Exhibit B.  Farm Support Housing shall not be 
subdivided from the Property under any circumstances. 

 
4) Subdivision.   The division or subdivision of the Property into two or more parcels, whether 

by physical or legal process, is prohibited. 
 
5) Development Rights.   Grantor hereby grants to Grantee all development rights except as 

specifically reserved herein, and the parties agree that such rights are terminated and 
extinguished, and may not be used on or transferred off of the Property to any other property 
adjacent or otherwise. 

 
6) Conservation Practices. Grantor recognizes the importance of good resource management 

and stewardship to present and future generations. To this end, all agricultural uses of the 
Property shall be conducted using standard stewardship and management practices, which 
shall include compliance with governmental noxious weed control regulations. 

 
7) Timber Harvesting.   Trees may be cut to control insects and disease, to prevent personal 

injury and property damage, and for firewood and other domestic uses, including 
construction of permitted buildings and fences on the Property. Any commercial timber 
harvesting on the Property shall be conducted on a sustainable yield basis and in substantial 
accordance with a forest management plan prepared by a competent professional forester. 

 
8) Mining.   The commercial mining or extraction of soil, sand, gravel, oil, natural gas, fuel, or 

any other mineral substance, using any surface mining method is prohibited; provided that 
mineral extraction is permitted if such extraction is not accomplished by any surface mining 
method and the method of extraction has a limited, localized impact on the real property that 
is not irremediably destructive of the Conservation Values of the Property, and provided 
further that the proposed mining or extraction will not substantially diminish or impair the 
Conservation Values of the Property. No extraction permitted pursuant to this paragraph shall 
occur without prior written notice to Grantee, which notice shall include a description of the 
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type of extraction, the areas within which such extraction shall occur, and the anticipated 
impact thereof. 

 
9) Grantor Extractions.   Notwithstanding anything in paragraph 8 above to the contrary, soil, 

sand, gravel or rock may be extracted without further permission from Grantee so long as 
such extraction is solely for noncommercial purposes on the Property, is in conjunction with 
activities permitted herein, is accomplished in a manner which is consistent with the 
Conservation Values expressed in this Deed. This provision shall be interpreted in a manner 
consistent with § 170(h) of the United States Internal Revenue Code and the Treasury 
Regulations adopted pursuant thereto. 

  
10) Paving and Road Construction. No portion of the Property shall be paved or otherwise be 

covered with concrete, asphalt, or any other paving material, nor shall any road for access or 
other purposes be constructed, except for any unpaved road necessary to provide access to 
the buildings currently located on or permitted to hereafter be constructed on the Property. 
Any such road permitted by this Paragraph shall be constructed in a manner that does not 
substantially diminish or impair the Conservation Values of the Property. 

 
11) Trash.   The dumping or accumulation of any kind of trash or refuse on the Property, other 

than farm-related trash and refuse produced on the Property, is strictly prohibited. However, 
this shall not prevent the storage of agricultural products and by-products on the Property in 
accordance with all applicable government laws and regulations. 

 
12) Recreational Uses.   Golf courses, airstrips, and helicopter pads are strictly prohibited on the 

Property. Other buildings and facilities for any other public or private recreational use may 
only be built on the Property in accordance with Paragraph 3, and then only in a manner that 
does not substantially diminish or impair the Conservation Values of the Property, except 
that use of the Property for more than "de minimus" commercial recreation activity is 
prohibited. The term "de minimus" shall have the meaning as set forth in § 2031(c)(8)(B) of 
the United States Internal Revenue Code and the Treasury Regulations adopted pursuant 
thereto. 

 
13) Feed Lot and Industrial Agricultural Operations.   The establishment or maintenance of a 

commercial feed lot, and the use of the Property for concentrated agricultural operations such 
as hog raising or industrial dairy operations, are prohibited. For purposes of this Deed, 
"commercial feed lot" is defined as a permanently constructed confined area or facility within 
which the property is not grazed or cropped annually, and which is used and maintained for 
purposes of engaging in the business of the reception and feeding of livestock. Nothing in 
this section shall prevent Grantor from seasonally confining Grantor's livestock into an area 
for feeding, or from leasing pasture for the grazing of livestock, but not to exceed the 
carrying capacity of the Property for the existing conditions, consistent with practices 
recommended by the United States Department of Agriculture. 

 
14) Water Rights.  
 

a) Water Rights Included. The parties agree that it is appropriate to include certain water 
rights beneficially used on the Property in this Deed (the “Water Rights”). The “Water 
Rights” include all of the Grantor’s right, title and interests in and to the water and water 
rights described on Exhibit C, together with all associated canals, ditches, laterals, 
headgates, springs, wells, ponds, reservoirs, water shares and stock certificates, water 
allotments, contracts, units, permits, easements and rights of way, and irrigation 
equipment.  
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b) Permitted Water Uses. The parties agree that the Water Rights are hereby dedicated and 

restricted exclusively for conservation purposes, including, but not limited to, the 
Conservation Values of the Property, agricultural, wildlife habitat, horticultural, 
wetlands, recreational, forest or other uses consistent with the protection of open land, 
environmental quality or life-sustaining ecological diversity (the “Permitted Water 
Uses”).   The Permitted Water Uses include, but are not limited to, the continuation of the 
recent historical use, and the Grantor shall have the paramount right to use and enjoy the 
Water Rights on the Property consistent with recent historical practices. Grantor shall 
have the right to maintain, repair, and if destroyed, reconstruct any existing facilities 
related to the Water Rights (such as ditches, wells and reservoirs), unless the 
Conservation Values of the Property would be irreversibly damaged thereby, as 
determined by the Grantee in its sole judgment.  

 
c) Restrictions on Water Rights.   The parties agree that the Grantor may not (i) permanently 

change the Water Rights to or use the Water Rights for municipal, industrial, commercial 
or any other new uses,  (ii) permanently change the Water Rights for use other than on 
the Property, (iii) sell or lease the Water Rights, or encumber them separately from the 
Property or otherwise legally separate them from the Property, or (iv) change the points 
of diversion, or the type or the place of use within or without the Property, except after 
Grantor’s receipt of a written determination by Grantee that such changes are not 
inconsistent with the Permitted Uses and will not impair the Conservation Values of the 
Property. Grantor shall not construct, or permit others to construct, any new diversion, 
storage or other water structures upon the Property, shall not develop any conditional 
water rights for use on the Property, and shall not otherwise undertake any new 
development of water resources for use on the Property without the prior written approval 
of the Grantee. 

 
d) Protection of Water Rights.  In order to preserve and protect the Conservation Values of 

the Property, the Grantor shall continue the recent historical use of the Water Rights on 
the Property consistent with the Conservation Values and shall not abandon or allow the 
abandonment of any of the Water Rights, by action or inaction. In the event such Water 
Rights are represented by water shares, stock certificates, water allotments, contracts, 
units, or interests in a joint ditch, ditch and/or reservoir company, water users association, 
or similar entity, the Grantor shall promptly pay all assessments and shall not allow the 
Water Rights or shares to be forfeited, sold or otherwise impaired as a result of 
nonpayment.  Grantor shall annually report to the Grantee the nature and extent of use of 
the Water Rights during the prior year, which report need not be in writing, but shall 
include copies of any reports submitted to the State or Division Engineer or Water 
Commissioner. The Grantor shall provide the Grantee a copy of any written notice 
received by Grantor from any water official concerning the assessment, use, or possible 
abandonment, of the Water Rights.  

 
If the Water Rights appear on the decennial abandonment list or the Grantee determines 
that the Water Rights are otherwise subject to a threat of abandonment, the Grantee shall 
give the Grantor written notice of such threat of abandonment. If, and only if, Grantor 
fails to cure the threat of abandonment within 90 days of receiving such notice from the 
Grantee, the Grantee shall, in addition to any other remedies available to the Grantee 
under this Deed or law, have the right to (i) enter upon the Property and undertake any 
and all actions reasonably necessary to continue the historical use of the Water Rights; 
(ii) seek removal of the Water Rights from the decennial abandonment list; (iii) seek to 
change the Water Rights to another Permitted Water Use; and/or (iv) sell or otherwise 
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convey all or part of such Water Rights to the Colorado Water Conservation Board or 
other entity for the specific conservation purpose of protecting or enhancing  instream 
flows and/or water levels in streams, rivers, lakes and/or reservoirs to preserve or 
improve the natural environment of such water body(s). Grantor agrees to cooperate in 
any manner necessary to accomplish the Grantee’s election, and authorizes and appoints 
Grantee as its agent and attorney-in-fact to file for and obtain any administrative or 
judicial approvals required to effectuate Grantee’s election. 

If the Grantor shall fail to pay any assessment of any joint ditch, ditch and/or reservoir 
company, water user association, or other similar entity and the Water Rights become 
subject to forfeiture, sale, or other impairment as a result of such delinquency, the 
Grantee shall, in addition to any other remedies available to the Grantee under this Deed 
or law, have the right to pay such assessment.  In such event, the Grantor shall reimburse 
Grantee for all its expenses incurred in paying such assessment and preventing the 
forfeiture, sale or impairment of the Water Rights, including but not limited to reasonable 
attorneys' fees.  The Grantee shall thereafter have a lien upon the Water Rights which are 
the subject matter of this Conservation Easement Deed for such expenses, and shall have 
the right to foreclose upon that lien if not reimbursed within 90 days. 

e) Temporary Instream Flow Use of Water Rights. The parties recognize that adverse 
environmental conditions, such as drought, occur from time to time, and that such 
conditions may pose a greater threat to the environment and life-sustaining ecological 
diversity than to the Conservation Values of the Property. Therefore, the parties agree 
that the Grantor may enter into legally-enforceable water leases, contracts, emergency 
water loans, or similar agreements for conservation purposes to temporarily increase 
instream flows and/or water levels in streams, rivers, lakes, and/or reservoirs to preserve 
the natural environment of such water body(s), provided that (i) the Grantee has given its 
prior written consent to such arrangements, and (ii) the Water Rights shall not be used for 
such uses more than three out of every 10 years without a written determination by the 
Grantee that such use would not jeopardize the long-term Conservation Values of the 
Property.  

 
f) Temporary Municipal Use of Water Rights.  The parties recognize that the long-term 

economic viability of any agricultural activity on the Property is necessary to accomplish 
the purposes of this Deed, and that enhancing such economic viability will foster the 
purposes of this Deed. The parties also recognize that adverse environmental conditions, 
such as drought, occur from time to time and that such conditions may prevent effective 
irrigation of the Property.  Such conditions may also pose serious water supply problems 
for municipal, commercial, and industrial water users, which users may need to acquire 
the temporary use of alternate water supplies to meet their needs.  Therefore, the parties 
specifically anticipate and intend that the Grantor (after 30 days notice to the Grantee) 
may enter into legally-enforceable interruptible supply contracts, fallowing programs, 
emergency water loans, or similar agreements to allow the temporary municipal, 
commercial, or industrial use of the Water Rights.  No more than thirty-five per cent 
(35%) of  the Water Rights shall be used for such purposes without a written 
determination by the Grantee that such use would not jeopardize the long-term 
Conservation Values of the Property.  The Grantor may request temporary leases for 
more than thirty-five (35) percent of said water rights, however such leases will require 
the further written consent of the Grantee.    The parties agree that the provisions of this 
paragraph constitute an independent contract enforceable under law, in addition to any 
other remedies available under this Deed. 
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g) Recording encumbrance on stock certificates. If the Water Rights include any shares in 
ditch or reservoir companies, the Grantor shall promptly submit the related stock 
certificate(s) to the appropriate ditch and reservoir company for inclusion of the 
following notation thereon: "These shares are subject to the terms and restrictions set 
forth in the Conservation Easement Deed from Wesley and Brenda Herman to The Lower 
Arkansas Valley Water Conservancy District  recorded in the Real Property Records of 
Otero County Colorado on __________, 20__ at Reception No. __________________." 
A copy of the re-issued stock certificate(s) shall be promptly provided by Grantor to 
Grantee. 

 
15) Rights Retained by Grantor.   Subject to interpretation under Paragraph 22, as owner of the 

Property, Grantor retains the right to perform any act not specifically prohibited or limited by 
this Deed. These ownership rights include, but are not limited to, the right to exclude any 
member of the public from trespassing on the Property and the right to sell or otherwise 
transfer the Property to anyone they choose.  Grantor retains the right to use the Property for 
otherwise lawful and customary rural enterprises, such as, but not limited to, processing, 
packaging and marketing of farm products which are grown on the Property; farm machinery 
repair; sawmills; and firewood distribution; provided such uses are confined to locations 
within the Building Envelope described in Paragraph 3(B). 

  
16) Responsibilities of Grantor and Grantee Not Affected. Other than as specified herein, this 

Deed is not intended to impose any legal or other responsibility on Grantee, or in any way to 
affect any existing obligation of Grantor as owner of the Property. Among other things, this 
shall apply to: 

 
a) Taxes. Grantor shall continue to be solely responsible for payment of all taxes and 

assessments levied against the Property. If Grantee is ever required to pay any taxes or 
assessments on its interest in the Property, Grantor will reimburse Grantee for the same. 

 
b) Upkeep and Maintenance. Grantor shall continue to be solely responsible for the upkeep 

and maintenance of the Property, to the extent it may be required by law. Grantee shall 
have no obligation for the upkeep or maintenance of the Property. 

 
c) Liability and Indemnification. If Grantee is ever required by a court to pay damages 

resulting from personal injury or property damage that occurs on the Property, Grantor 
shall indemnify and reimburse Grantee for these payments, as well as for reasonable 
attorneys’ fees and other expenses of defending itself, unless Grantee or any of its agents 
have committed a negligent or deliberate act that is determined by a court to be the sole 
cause of the injury or damage. In addition, Grantor warrants that Grantee is and will 
continue to be an additional insured on Grantor’s liability insurance policy covering the 
Property. Grantor shall provide certificates of such insurance to Grantee on an annual 
basis. 

 
17) Enforcement.   Grantee shall have the right to prevent and correct or require correction of 

violations of the terms of this Deed. With reasonable advance notice to Grantor, Grantee or 
Grantee's agents may enter the Property for the purpose of inspecting for violations. If 
Grantee finds what it believes is a violation, Grantee may, at its discretion, take appropriate 
legal action. Except when an ongoing or imminent violation could irreversibly diminish or 
impair the Conservation Values of the Property, Grantee shall give Grantor written notice of 
the violation and sixty (60) days to correct it, before filing any legal action. If a court with 
jurisdiction determines that a violation may exist or has occurred, Grantee may obtain an 
injunction to stop it, temporarily or permanently, in addition to such other relief as the court 
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deems appropriate. A court may also issue an injunction requiring Grantor to restore the 
Property to its condition prior to the violation. In any case where a court finds that a violation 
has occurred, Grantor shall reimburse Grantee for all its expenses incurred in stopping and 
correcting the violation, including but not limited to, reasonable attorneys' fees. The failure 
of Grantee to discover a violation or to take immediate legal action shall not bar it from 
doing so at a later time, and Grantor hereby waives any defense available to Grantor pursuant 
to C.R.S. § 38-41-119, or the defense of laches or estoppel. 

 
18) Transfer of Easement.   With the prior written consent of Grantor (which consent shall not be 

unreasonably withheld), Grantee shall have the right to transfer the easement created by this 
Deed to any public agency or private nonprofit organization that, at the time of transfer, is a 
"qualified organization" under §170(h) of the United States Internal Revenue Code, and 
under Colorado Revised Statutes §§ 38-30.5-101, et seq., and only if the agency or 
organization expressly agrees to assume the responsibility imposed on Grantee by this Deed. 
If Grantee desires to transfer this easement to a qualified organization having similar 
purposes as Grantee, but Grantor unreasonably refuses to approve the transfer or, if Grantee 
ever ceases to exist or no longer qualifies under §170(h) or applicable state law, a court with 
jurisdiction shall transfer this easement to another qualified organization having similar 
purposes that agrees to assume the responsibility provided that Grantor receives notice of, 
and an opportunity to participate in, the court proceeding.   

 
19) Transfer of the Property. Any time the Property itself, or any interest in it, is transferred by 

Grantor to any third party, Grantor shall notify Grantee in writing at least twenty (20) days 
prior to the transfer of the Property, and the document of conveyance shall expressly refer to 
this Deed. 

 
20) Amendment of Easement. This easement may be amended only with the written consent of 

Grantee and Grantor by an instrument duly executed and recorded in the real property 
records of Otero County, Colorado. Any such amendment shall be consistent with the 
purposes of this Deed and may not affect its perpetual duration.  Any such amendment shall 
comply with §170(h) of the United States Internal Revenue Code, and any regulations 
promulgated thereunder. Any such amendment shall also be consistent with Colorado 
Revised Statutes §§ 38-30.5-101, et seq., and any regulations promulgated thereunder. 

 
21) Termination of Easement.    
 

a) If it is determined that conditions on or surrounding the Property change so much that it 
becomes impossible or impracticable to fulfill its conservation purposes, a court with 
jurisdiction may, at the joint request of both Grantor and Grantee, terminate the easement 
created by this Deed. If condemnation of a part of the Property or of the entire Property 
by public authority renders it impossible to fulfill any of these conservation purposes, the 
easement may be terminated through condemnation proceedings. If the easement is 
terminated in whole or in part or all or part of the Property is sold or taken for public use, 
then, Grantee shall be entitled to the percent of the gross sale proceeds or condemnation 
award that represents an amount equal to the ratio of the appraised value of this easement 
to the unrestricted fair market value of the Property, as these values are determined on the 
date of this Deed. Grantee shall use the proceeds consistent with the conservation 
purposes of this Deed. 

 
b) If this Deed is terminated in whole or in part, District shall execute an appropriate 

instrument and record it in the real property records of Otero County, Colorado. 
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22) Interpretation.   This Deed shall be interpreted under the laws of the State of Colorado, 
resolving any ambiguities and questions of the validity of specific provisions so as to 
preserve the Conservation Values and give maximum effect to its conservation purposes. 

 
23) Perpetual Duration.   The easement created by this Deed shall be a servitude running with 

the land in perpetuity. Every provision of this Deed that applies to Grantor or Grantee shall 
also apply to their respective agents, heirs, executors, administrators, assigns, and all other 
successors as their interests may appear. A party's rights and obligations under this Deed 
terminate upon transfer of the party's interest in this Deed or the Property, except that 
liability for acts or omissions occurring prior to transfer shall survive transfer. 

 
24) Notices. Any notices required by this Deed shall be in writing and shall be personally 

delivered or sent by certified mail, return receipt requested, to Grantor and Grantee 
respectively at the following addresses, unless a party has been notified by the other of a 
change of address: 

 
To Grantor:  Wesley Herman and Brenda Herman 

   19501 County Road 17.5 
   Rocky Ford, CO  81067   

    
 
To Grantee:  Lower Arkansas Valley Water Conservancy District 

    801 Swink Avenue 
    Rocky Ford, Colorado 81067 
 
25) Grantor's Title Warranty.   Grantor warrants that Grantor has good and sufficient title to the 

Property and hereby promises to defend the same against all claims from persons claiming 
by, through or under Grantor. 

 
26) Grantor's Environmental Warranty and Indemnity.   Grantor warrants that Grantor has no 

actual knowledge of a release or threatened release of hazardous substances or wastes on the 
Property and hereby promises to defend and indemnify Grantee against all litigation, claims, 
demands, penalties, and damages, including reasonable attorneys' fees, arising from or 
connected with any release of hazardous waste or violation of federal, state, or local 
environmental laws. Without limiting the foregoing, nothing in this Deed shall be construed 
as giving rise to any right or ability in Grantee, nor shall Grantee have any right or ability, to 
exercise physical or managerial control over the day-to-day operations of the Property, or 
otherwise to become an operator with respect to the Property within the meaning of The 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 
amended. 

 
27) Subsequent Liens on the Property.   No provision of this Deed should be construed as 

impairing the ability of Grantor to use this Property as collateral for subsequent borrowing, 
provided that any mortgage or lien arising from such a borrowing would be subordinated to 
this Deed. 

 
28) No Merger.   Unless the parties expressly state that they intend a merger of estates or 

interests to occur, then no merger shall be deemed to have occurred hereunder or under any 
document executed in the future affecting this Deed. 

 
29) Acceptance.   As attested by its signature affixed hereto, Grantee hereby accepts, without 

reservation, the rights and responsibilities conveyed by this Deed. 
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30) Liberal Construction. Any general rule of construction to the contrary notwithstanding, this 

Deed shall be liberally construed in a manner that best effectuates and protects Conservation 
Values and the purposes of this Deed and the policies and purposes of C.R.S. §38 30.5 101 et 
seq.  If any provision in this instrument is found to be ambiguous, an interpretation consistent 
with the purposes of this Deed that would render the provision valid shall be favored over 
any interpretation that would render it invalid.   

 
31) Interpretation. This Deed shall be interpreted as any other real property deed according to the 

laws of the State of Colorado. 
 
32) Internal Revenue Code.  This Deed shall always be interpreted in a manner consistent with 

the Internal Revenue Code to insure that the Conservation Values as defined by the Internal 
Revenue Code are protected.   

 
33) Severability.  If any provision of this Easement, or the application thereof to any person or 

circumstance, is found to be invalid, the remainder of the provisions of this Easement, or the 
application of such provision to persons or circumstances other than those as to which it is 
found to be invalid, as the case may be, shall not be affected thereby. 

 
34) Recording.  Grantor shall record this Deed in the real property records of Otero County, 

Colorado within 10 days from the date first written above. 
 
 
TO HAVE AND TO HOLD, this Deed unto Grantee, its successors and assigns, forever. 
 
  
IN WITNESS WHEREOF, Grantor and Grantee, intending to legally bind themselves, have set 
their hands on the date first written above. 
 
 
GRANTOR:    ____________________________________ 
     Wesley Herman 
 
 
     ____________________________________ 
     Brenda Herman  
   
STATE OF COLORADO  ) 
     ) ss. 
COUNTY OF OTERO   ) 
 
  
The foregoing instrument was acknowledged before me this ____ day of __________, 200__,   
by Wesley Herman and Brenda Herman. 
 
 WITNESS my hand and official seal. 
 
 My commission expires: _______ 
 
                                                                        ________________________________________   
      Notary Public 
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ACCEPTED:    Lower Arkansas Valley Water Conservancy District 

 
By: _____________________________________________                                  

 
Its: _____________________________________________                                   

 
   
STATE OF COLORADO  ) 
     ) ss. 
COUNTY OF OTERO  ) 
 
 
 The foregoing instrument was acknowledged before me this ____ day of ____________, 
200__, by      , as      of the Lower 
Arkansas Valley Water Conservancy District.  
 
 WITNESS my hand and official seal. 
 
 My commission expires: __________________ 
 
 
                                                                         ______________________________________   
      Notary Public 
 
 
 
 
 
Exhibit A Legal Description of Property 
Exhibit B Building Envelope 
Exhibit C Water Rights [delete if not relevant]
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 EXHIBIT A 
 LEGAL DESCRIPTION OF PROPERTY 



 

 

 EXHIBIT B 
 BUILDING ENVELOPE 



 

 

 EXHIBIT C 
 WATER RIGHTS 

[delete if not relevant] 
 

1. [When the water rights to be included in the conservation easement can be described 
with specificity, include as much detail as possible, i.e., name of water right, source of 
water, amount, court and case number, date(s) of appropriation and date(s) of 
adjudication, well permit number(s), allotment contract(s), and/or certificate number(s) 
for shares in ditch and reservoir companies.] 

 
2. [When the water rights to be included in the conservation easement cannot be described 

with specificity, but the intent of the parties is to include ALL of the water rights.] The 
“Water Rights” consists of all of the Grantor’s right, title and interests in any and all water 
and water rights of any kind or nature historically used on the Property, together with all 
canals, ditches, laterals, headgates, springs, ponds, reservoirs, water allotments, water shares 
and stock certificates, contracts, units, permits, wells, easements and rights of way, and 
irrigation equipment associated therewith. The Water Rights include surface water rights and 
groundwater rights (tributary, nontributary, not nontributary, and designated) whether 
decreed or undecreed. 

 
 
 

 




