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In May 2006, the Board ratified the statement of opposition to this application partially because 
the inundation of the instream flow (ISF) could injure the Board’s ISF water right set forth 
below.  CWCB became a party in this case with the intent of negotiating terms and conditions to 
fully protect the Board’s ISF water right.   
 
The Board holds the following ISF water right that could be injured by this application: 
 

CWCB 
Case No. Stream/Lake Amount 

(cfs)
Approp. 

Date Watershed County 

1-84CW649 Clear Creek 10 7/11/84 Clear Creek Clear Creek 
 

See map attached as Appendix A.  The Clear Creek ISF water right decreed in 84CW649 will be 
partially inundated by the Lebanon Mill Reservoir.  The ISF water right extends from the 
headwaters of Clear Creek to its confluence with South Clear Creek and passes through 
Applicant’s property approximately 0.65 miles upstream of Georgetown, Colorado.   Staff will 
continue negotiations in this case to insure that the ISF water right on Clear Creek below the 
inundation will be 100% protected with terms and conditions in the decree. 

Extent of potential impact of the inundation 

The Colorado Historical Society (“Proponent”) has submitted a request to inundate the Clear 
Creek ISF right and will present the request at the Board meeting.  The request is attached as 
Appendix B.  Proponent plans to reconstruct Lebanon Mill Reservoir to store water as part of the 
renovation of historic structures associated with the Lebanon Silver Mine, including a water 
wheel, a dam and a mill.  Applicant has not yet determined the size of the dam structure; 
however, it is planned to fall within the range of 8 to 13 feet in height. The following table shows 
the extent of the inundation based on these parameters: 

 Dam Height  
(feet) 

Volume  
(acre feet)

Surface Area 
(acres) 

Linear Feet 

Minimum 8 1.65 0.38 310 
Maximum  13 4.2 0.62 495 

Pursuant to ISF Rule 7e., Applicant is required to provide information on the following factors: 

[T]he location of the inundation, the size of the inundation, impact of the 
inundation on the natural environment, any unique or rare characteristics of the 
ISF water right to be inundated, any regulatory requirements or conditions 
imposed upon the applicant by federal, state and/or local governments, all terms 
and conditions included in applicant's water court decree, and any compensation 
or mitigation offered by the Person proposing the inundation. 

 
The required information was provided in the proposal to inundate, attached as Appendix B, and 
is discussed in this memo.  
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Discussion 

ISF Rule 7g allows the Board several options regarding  a request to inundate an ISF water right:  
to approve, approve with conditions, defer, or deny the request to inundate.  Rule 7g requires the 
Board to consider all relevant factors, including:  

(1) the extent of inundation proposed; (2) the impact of the proposed inundation 
on the natural environment existing prior to the inundation; (3) the degree to 
which the beds and banks adjacent to the ISF right subject to the inundation are 
publicly or privately owned; (4) the economic benefits arising from the 
inundation; (5) the benefits to recreation and downstream ISF segments arising 
from the inundation; (6) the degree to which the proposed inundation will allow 
development of Colorado's allotment of interstate waters as determined by 
compact or adjudication; and, (7) any mitigation or compensation offered to offset 
adverse impacts on the ISF right. 

The extent of the requested inundation will be between 0.38 and 0.69 acres and 310 and 495 
linear feet of Clear Creek within the ISF reach.  The beds and banks adjacent to the ISF right are 
owned by the Proponent.  A reservoir existed in the same location as the proposed Lebanon Mill 
Reservoir as a part of the historic operations of the Lebanon Silver Mine. Proponent does not 
believe the inundation will impair the ISF water right and thus has not offered any mitigation or 
compensation.  According to the proponent, due to original and reconstructed improvements near 
the inundation, the existing natural environment is already somewhat compromised. Proponent is 
taking measures to reduce the environmental impacts.  Those measures include but are not 
limited to preventing an existing mining tailings pile from becoming inundated by the proposed 
reservoir.   

Proponent reported in its request to inundate that “[a]lthough an Army Corps of Engineer 
Individual Permit will be necessary for the dam construction, a site visit with the Corps 
representative confirmed the project would not need to address wetlands.”  Thus, the imposition 
of mitigation requirements as part of an USACE 404 permit is not anticipated.  

Proponent believes that economic benefits will result from its reconstruction of the Reservoir. 
The creation of Lebanon Mill Reservoir is part of a larger plan to restore the Lebanon Mill, 
which is a living history exhibit accessible by the Georgetown Loop Railroad. Completion of the 
restoration project is expected to attract more visitors to the town of Georgetown, and more 
passengers to the Proponent ‘s Georgetown Loop Railroad, thereby increasing revenue to the 
Proponent and the town.    

The inundation does not appear to provide any direct benefits to recreation or downstream ISF 
segments.  Proponent asserts that the proposed inundation should have no effect on any interstate 
compact.  Maximization of beneficial use will be supported by the Proponent’s use of the water 
right for the beneficial uses claimed in the water court application and ultimately approved by 
the water court. 

Colorado Parks and Wildlife Evaluation of Proposal 

CWCB and Colorado Parks and Wildlife (“CPW”) staff members conducted a site visit and met 
with Proponent’s representatives to discuss this proposal on August 21, 2008.  The site visit 
included the Lebanon Mill Reservoir site and the ISF reaches above and below the inundation 
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area.  At the site visit, Colorado Parks and Wildlife staff suggested that while the proposed 
inundation may result in a minor interference with the ISF water right at the reservoir site, that 
interference could be offset by potential benefits to the natural environment.  The ISF reach 
above the reservoir could benefit by the dam as a fish barrier, which could provide an 
opportunity to separate non-native fish species from native fish populations in the upstream 
reaches of Clear Creek.  The reservoir site itself is in close proximity to a conservation 
population of boreal toads being actively monitored and managed by CPW.  The margins of the 
reservoir could provide habitat for these boreal toads.  Based on discussions, site visits and 
review of documents, CPW has concluded that while the inundation may cause a minor 
interference with the ISF water right, it is offset by other benefits to the natural environment.  
CPW’s analysis and recommendation will be presented at the board meeting. 

Conclusion 

Based upon a review of Proponent’s inundation request, and upon staff’s and CPW’s discussions 
with Proponent’s representatives, it appears that the Applicant’s request to inundate Clear Creek 
supports the conclusion that the natural environment of Clear Creek can continue to be preserved 
to a reasonable degree with the proposed inundation.   
 
 
Attachments  
Appendix A: Map 
Appendix B:  Applicant’s Request to Inundate 
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