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EXECUTIVE SUMMARY

After a tour and study of the Basin for this report, it became clear that a number of diversion
structures impede and impair streamflows in the Mancos River Basin. Downstream of many of
the local diversion structures, the river goes completely dry, not springing back to life until
tailwater and return flows accrue to the river. And after the river is used and reused as it makes
its way through the Mancos Valley, not much water is left for the river itself as it passes into
Mesa Verde National Park and beyond the Park for the Ute Mountain Ute Tribe. Water rights
use and other features of the Basin's hydrology prevent a one-size-fits-all, silver bullet solution
to restoring the Basin's streamflows. Instead, a series of efforts will need to be applied in order
to bolster and protect flows from the top of the basin to the state line, provided that such a
result remains a long-term goal of the Mancos Valley Water Conservation Project.

New instream flow appropriations are a tool that should be considered. They are appropriate,
however, only for sections of stream that meet three requirements: (1) a natural environment
exists; (2) water is available for the appropriation; and (3) no injury will occur to other water
users. They also are limited to protecting flows from future uses. Protection from future uses has
its benefits, but if improving streamflows is desired, a different tool must be used: the state's
instream flow program's water rights acquisition program. We recommend in this report some
further analyses to determine where these tools will be most effective. Implementation of
projects that use these tools will require consultation with the Water Commissioner and/or
Division Engineer to assure that the efforts are--among other required elements--administrable
and non-injurious.

Other tools, such as diversion and delivery system projects that increase efficiency, habitat
restoration projects, and phreatophyte eradication, may also help restore and protect flows. We
learned through our interviews of local water users that the handful of efficiency projects
already implemented in the Basin have made more water available to the system, making
downstream and junior water rights more reliable. The power of these tools should not be
overlooked.

Any efforts that are suggested in this report will benefit from collaboration, a tool that the
Mancos Conservation District has been so good at using. Continued work with existing
partners, as well as solidifying relationships with newer partners like the Colorado Water
Conservation Board and the Colorado Division of Wildlife, will be the key to long-term success
for any efforts to balance flows in the Mancos River Basin.

COLORADO WATER TRUST
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I OBJECTIVE AND ORGANIZATION OF REPORT

This report is the result of a request by the Mancos Conservation District (“MCD”) for the
Colorado Water Trust (“CWT”) to study options for balancing the needs of Mancos River water
users with the desire to improve streamflows in the Mancos River Basin. CWT is a private, non-
profit organization that works to restore and protect streamflows throughout the state of
Colorado. This study is consistent with CWT’s mission.

This study is funded by the MDC as part of its ongoing Mancos Valley Water Conservation
Project (“Conservation Project”), an effort ongoing since 2003 to accomplish a number of goals,
including: (1) the reduction of salt in the Colorado River; (2) the conservation of water lost
through seepage and inefficient water application practices; (3) the restoration of the Mancos
River’s riparian habitat; and (4) the establishment of an increase in the amount of water
available to local properties.! The Conservation Project is conducted in concert with the Natural
Resources Conservation Services (“NRCS”) and with financing from a number of sources,
including the Colorado Water Conservation Board (“CWCB”).

Much of the proposed work under the Conservation Project is underway. In 2004, the MCD
was successful in having the Mancos Valley designated as a Salinity Control Area. This
designation made funding available to pipe irrigation ditches in order to increase water
delivery efficiencies, reduce water losses, and reduce the amount of salt leached from
underlying shale into the Mancos River. Other completed projects include:

* The completion of the Mancos Watershed (Hydrologic Unit Code 14080107) Rapid
Assessment, Mancos Conservation District and Natural Resources Conservation Service
(March 2008) -

* The completion of a survey of the health of seventeen reaches of the Mancos and its
major tributaries, reported in the Functional Assessment of the Mancos River Watershed:
Mancos Valley and Adjacent Areas, Peter Stacey (April 2007)

* Monthly water quality monitoring through Colorado Riverwatch

* Tamarisk and Russian olive eradication on sixty acres of land in the watershed

* Two instream aquatic habitat/bank stabilization enhancement projects (Perry Ranch and
Wolcott Ranch)

* Fencing of livestock from riparian corridors ,

* Compilation and analysis of all existing East Mancos River studies

= Completion of a Mancos Source Water Protection Plan with the Colorado Rural Water
Association

* Landowner survey of resource concerns

This report concludes the initial phase of CWT’s involvement in the Conservation Project. It
provides information related to preliminary, reconnaissance-level research into flow restoration
and improvement options, suggesting general ways to improve local streamflows without

1 LANDOWNER'S GUIDE, MANCOS VALLEY WATER CONSERVATION PROJECT at 5 (Mancos Conservation District Board of
Supervisors, April 2003) [hereinafter LANDOWNER'S GUIDE]. The Conservation Project’s stated primary goal is to
increase water efficiency in the basin to make more water available: “(1) to the livestock and crops of the Mancos
Valley’s nearly 400 landowners with water rights, (2) to wildlife, and (3) to support restoration of the river channel.”
Id. at 6.



affecting existing water rights or the state’s compact entitlements. Research for this report
included a basin tour, in-person and telephone interviews with local stakeholders, and research
from public records, laws, rules, and other sources of information.2 The initial sections of this
report provide the results of CWT’s research to prepare this report. Final sections of this report
explain the tools available to the MCD for protecting and improving local streamflows,
providing basic information about those tools and making preliminary suggestions about
specific possibilities for projects. PLEASE NOTE: These are preliminary recommendations;
follow-up studies and structured planning of an overall implementation approach will need to
be conducted. This report is organized as follows:

* Section II - provides an overview of the Basin, from the geography to the land
ownership. :

*  Section III - provides a brief description of Colorado water law.

= Section IV - provides a brief examination of certain water rights within the Basin.

» Section V - provides a preliminary overview of the Basin’s hydrology from readily
available public information.

* Section VI - provides an overview of the project stakeholders and their respective
interests, concerns, and potential roles.

»  Section VII - provides an overview of the different tools available to achieve the flow
restoration aspects of the Conservation Project. Where possible, these tools have been
applied to information gathered about the Mancos River Basin.

*  Section VIII - sets out our conclusions and recommendations.

IL. THE MANCOS RIVER BASIN

The Mancos River originates on the west side of the La Plata Mountains, a western subrange of
the San Juan Mountains in southwestern Colorado.3 Four main tributaries form the river’s
headwaters: the East, Middle, and West Mancos Rivers, and Chicken Creek. The river flows
southwesterly from its headwaters through the Mancos Valley, where it picks up a fifth major
tributary, Mud Creek, which drains the lower elevation regions in the northwestern part of the
upper watershed.® It then flows down through Mancos Canyon, where a number of side
canyons and ephemeral washes, such as Johnson Canyon and Grass Canyon, flow into the river.
The river then flows through flat desert lowland across the border between Colorado and New
Mexico, where it ultimately flows into the San Juan River in northwestern New Mexico.5 It is
116 miles long and drains approximately 800 square miles, with a range of precipitation from
forty inches at its highest elevation to eight inches where it meets the San Juan in New Mexico.6

Land ownership in the Basin is a unique feature within the Basin. The headwaters lie largely
within the San Juan National Forest; thus, the land is owned by the federal government and

2 This information included: (1) water rights documents such as decrees, agreements, and engineering reports; (2)
information from interviews with stakeholders; (3) water rights tabulations, structure summaries, and diversion
records obtained from the Colorado Division of Water Resources; (4) tabulations of instream flow rights held by the
CWCB; (5) Colorado and federal laws pertaining to water allocation and various rules, including the rules governing
the state’s Instream Flow Program; (6) stream gauge data; and (7) other public information.

8 Mancos Watershed (Hydrologic Unit Code 14080107) Rapid Assessment, Mancos Conservation District and Natural
Resources Conservation Service (March 2008) at 8 [hereinafter RAPID ASSESSMENT]; see also Functional Assessment of
the Mancos River Watershed: Mancos Valley and Adjacent Areas, Peter Stacey (April 2007) at 6 [hereinafter
FUNCTIONAL ASSESSMENT].

4 RAPID ASSESSMENT at 8; FUNCTIONAL ASSESSMENT at 6.

51d.
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managed under the laws governing United States Forest Service (“USFS”) lands. After flowing
through the higher-altitude lands, the river flows through the Mancos Valley, which consists
largely of private lands. Then, immediately south of the lower end of the Mancos Valley lies
Mesa Verde National Park. The river flows for four miles through the Park before it makes its
way to the Ute Mountain Ute Indian Reservation,” flowing through the Reservation for sixty-
seven miles (with the last mile or so running through the Navajo Reservation) before it meets
up with the San Juan River in New Mexico.8 Note that over half of the landmass in the Mancos
River Basin watershed falls within the boundaries of the Ute Mountain Ute Reservation.9 This
array of land ownership results in a unique interplay of different types of water rights.

This report does not address the natural environment supported by the Mancos River. Such an
assessment has already been conducted. For a detailed description of the natural environment
supported by the Mancos River, one should review the Mancos Watershed (Hydrologic Unit Code
14080107) Rapid Assessment, Mancos Conservation District and Natural Resources Conservation
Service (March 2008).10

III. COLORADO WATER LAW

This section of the report provides a brief description of Colorado water law to provide some
context for the discussions that follow.

A. Prior Appropriation Doctrine

There are two general forms of water allocation systems in the United States, the prior
appropriation system and the riparian system. Colorado, like most arid/western states, follows
the prior appropriation system. The essence of the prior appropriation system is that the first
user to divert and put water to beneficial use has a prior right to that source of water as
compared to later users. Under this system, the riparian landowner has no rights based on
proximity to a stream or lake. In addition, water users do not share the burden of shortages; the
prior user is entitled to the full amount of water to meet her entire water right before the next
junior user may legally divert any water.

Colorado’s Constitution adopted the doctrine of prior appropriation. It provides that the water
of every natural stream in Colorado is public property, which shall be dedicated to the use of
the people by diversion and application to beneficial use, subject to the rights of prior
appropriators.’t ~ The Constitution further provides that “[tlhe right to divert the
unappropriated waters of any natural stream to beneficial uses shall never be denied.”12
Because the water of every natural stream in Colorado is public property, however, a person

7 RAPID ASSESSMENT at 10.

8 RAPID ASSESSMENT at 10. Although the boundaries of the Mancos Conservation District do not encompass the entire
watershed, it can be helpful for perspective to view the breakdown of land ownership within the MCD’s boundaries.
The breakdown of land ownership within the MCD boundaries is: (1) Privately owned - 61,400 acres; (2) Forest
Service - 68,400 acres; (3) Bureau of Land Management - 23,800 acres; (4) County and State lands - 1,700 acres; and (5)
Bureau of  Reclamation - 700 acres. See  http://www.colorado.gov/cs/Satellite/ Agriculture-
Main/CDAG/1178305637502.

9 RAPID ASSESSMENT at 18.

10 RAPID ASSESSMENT at 11 & 15.

1 CoLo. CONsT. art. XVI, § 5.

12 CoLo. CONST. art. XVI, § 6.




may only acquire the right to use water but does not develop any ownership of the water itself.
All water that is not beneficially consumed must be returned to the stream. Therefore, a water
right is a usufructuary right, that is, a right of use.

B. Elements of an Appropriation

There are only two acts required to create a water right: (1) diversion; and (2) beneficial use.
Colorado courts have generally required that water be diverted or removed from the stream to
constitute a valid appropriation. Diversion is statutorily defined as “removing water from its
natural course or location or controlling water in its natural course or location, by means of a
ditch, canal, flume, reservoir, bypass, pipeline, conduit, well, pump, or other structure or
device.”13 Water may also be “diverted” by controlling it in its natural course. For example, the
Colorado Supreme Court found that a boat chute and fish ladder controlled water in its natural
course by concentrating the flow of the river to allow boats and fish to pass over the dam at low
flows.14

Recall, too, that the Colorado Constitution provides for the right to divert the unappropriated
waters of any natural stream for “beneficial uses.”15 Therefore, a water right may not be
_appropriated unless the water is put to a “beneficial” use. The beneficial use requirement
encourages the actual use of water and discourages the holding of water rights for speculative
purposes. Courts have interpreted beneficial use broadly. Almost any use of water that
requires diversion or impoundment is considered beneficial, including irrigation, mining,
manufacturing, domestic, and impoundment for recreation, fire protection, and fish and
wildlife purposes.

C. Nature of an Interest in Water

The nature of an interest in water may be an interest in real property (ownership of a water
right itself), an interest in personal property (ownership of a contractual right to use water
owned by another), have attributes of both real and personal property (such as shares of stock
in a mutual ditch or reservoir company), or be an allotment contract with a water conservancy
district. In Colorado, water rights are conveyed like real estate, either with or without the land
where historically used.l’® These rights can vary by source (surface or groundwater that is
tributary, nontributary, or not nontributary), manner of use (primarily direct or storage), and
degree of vesting (absolute or conditional).

D. Water Rights Administration

The State Engineer and the Division Engineers have exclusive authority to administer,
distribute, and regulate the waters of the state. The regulation of water use follows the priority
system established by the state constitution. The State Engineer appoints a Division Engineer
for each of the water basins. The divisions are: (1) South Platte; (2) Arkansas; (3) Rio Grande; (4)
Gunnison, including Dolores and San Miguel; (5) Colorado (except for Gunnison and White),
(6) Yampa/White; and, (7) San Juan/Animas. The Division Engineer, in turn, may appoint

13 § 37-92-103(7), C.R.S. (2010).

14 City of Thornton v. City of Fort Collins, 830 P.2d 915 (Colo. 1992).

15 CoLo. CONST. art. XVI, § 6.

16 § 38-30-102, C.R.S. (2010); Navajo Dev. Co. v. Sanderson, 655 P.2d 1374 (Colo. 1982).
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Water Commissioners for districts created within the division. Water Commissioners are the
state officials who are directly responsible for the day-to-day administration of water. Through
modeling developed by the Division Engineers and through experience and observation of the
conditions in each division, the Water Commissioners determine how water should be allocated
so that senior water rights are fully satisfied under varying stream conditions. The Water
Commissioners observe diversions in their district, communicate directly with individual water
owners and ditch riders, and receive and keep records of diversions which become the official
record of water use. Most importantly, the Division Engineer and Water Commissioners have
the authority to prevent and stop water users from diverting water when they are not in

priority.

A “call” is the common term for a request by a water user for an order issued by the Division
Engineer to stop diversions when water is needed by senior water rights holders. A call may be
placed on a river when a senior appropriator's water right is not being satisfied. If appropriate,
it can result in the curtailment of upstream junior water users to let sufficient water flow to meet
the requirements of the senior priority.

Iv. WATER RIGHTS ANALYSIS

This section describes some of the water rights decreed to the Basin. The water rights described
in this section are included either because they feature into the Basin hydrology, which is
discussed in the following section, or are significant to the discussion in this report in other
ways. The water rights discussed in this section are those of the Mancos Project, Mesa Verde
National Park, and the Ute Mountain Ute Tribe.l” We have also provided information
pertaining to the State of Colorado Instream Flow Program instream flow appropriations in the
Basin.

A, Jackson Gulch Reservoir

Jackson Gulch Reservoir is the heart of the Mancos Project (the “Project”), a federal water
supply project authorized by Congress during the years 1939 to 1941.18 The Project consists of
an off-river reservoir filled from the West Mancos River and Jackson Gulch through the Jackson
Gulch Inlet Canal; the Jackson Gulch Outlet Canal; and the West Mancos Water Supply System
for Mesa Verde National Park.

17 We did not conduct an analysis into decrees for any of the private water rights in the Basin because an analysis of
these water rights was not necessary for this reconnaissance-level report. In-depth analysis of the private water
rights in the system may become necessary if a future phase of the Conservation Project contemplates placing water
from these private water rights into the instream flow program, among other reasons.

18 See Civil Action No. 967 at 260, | 3 (District Court in and for Montezuma County) (March 22, 1962) [hereinafter CA
967]. The Water Conservation and Utilization Act (“WCUA") authorized the Bureau of Reclamation to “construct
water conservation and utilization projects in the . . . arid and semiarid areas of the United States” for the purpose of
“stabilizing water supply and thereby rehabilitating farms on the land and providing opportunities for permanent
settlement of farm families.” 16 US.C.A § 590y (2011). No water may be delivered under these projects until a
repayment contract is executed. 16 U.S.C.A. § 590z-1(a) (2011). Jackson Gulch Reservoir is a WCUA project. The
Mancos Water Conservancy District (“MWCD”), a quasi-municipal corporation, was formed to manage the Project
and enter into a repayment contract to repay the Bureau of Reclamation (“BOR") $600,000, a portion of the nearly $4
million it cost for project construction. -See CONTRACT BETWEEN THE UNITED STATES AND MANCOS WATER CONSERVANCY
DISTRICT RELATING TO THE MANCOS PROJECT.



The Reservoir has a capacity of just under 10,000 acre-feetl® The carrying capacity of the
Jackson Gulch Inlet Canal is 258.17 cubic feet per second.?0 The carrying capacity of the Jackson
Gulch Outlet Canal is 207.33 cubic feet per second.2l Water was first diverted into Jackson
Gulch Reservoir on March 18, 1949.22

Various decrees govern the allocation of Jackson Gulch Reservoir water. They are set out in the
chart attached to this report as Exhibit 1.2 Jackson Gulch Reservoir has a storage right for 9,980
acre-feet¢ The Inlet Canal is decreed for 258.17 cubic feet per second. The Outlet Canal is
decreed for 207.33 cubic feet per second. These rights were decreed by the District Court in and
for the County of Montezuma in Civil Action No. 967 (“Mancos Project decree”) and all have an
appropriation date of October 31, 1936 (determined by the date of survey for the project) and a
decree date of March 22, 1963.25 The Reservoir also has a refill right of 1,385 acre-feet and 616
acre-feet, for a total refill right of 2,001 acre-feet.6 Appropriation and adjudication dates for
those rights are set out in Exhibit 1.
py
B. Mesa Verde National Park

Mesa Verde National Park (“MVNP” or “the Park”) has both state appropriative rights and
Federal reserved rights. The Park’s state appropriative rights were decreed along with the
rights decreed to Jackson Gulch Reservoir in the Mancos Project decree. The Park’s reserved
rights were decreed by the District Court in and for Water Division 7 in Case No. W-1633-76.

Under the Mancos Project decree, the Park holds a storage right in Jackson Gulch Reservoir and
a direct flow right for a pipeline (the West Mancos Water Supply System) that diverts from the
West Mancos above the Jackson Gulch Inlet Canal for the delivery of 120 acre-feet per year. In
order for the Park to divert through the pipeline when out of priority, exchange releases may be
made from the reservoir to satisfy senior water rights. The pipeline travels nearly twenty-nine
miles from its point of diversion to the Park and is able to divert at a rate of 0.167 cfs for
“domestic, fire protection and other beneficial purposes to and for the use of the Mesa Verde
National Park.”? It has a priority date of Oct. 31, 193628 and an adjudication date of March 22,
1963.2 Additionally, MVNP has “the right reserved to an additional 100 acre feet of water per
annum from said reservoir or stream should occasion and necessity require in the manner
provided for as to said 120 acre feet of water.”30 The table supplied at Exhibit 2 describes these
appropriative water rights in more detail. Photos of the pipeline’s diversion structure are
attached to this report as Exhibit 3.

19 CA 967 at 263, T 7(e).

20CA 967 at 264, § 8(f).

21CA 967 at 265, 9 9(f).

22CA 967 at 261, 9 5.

23 Note that this chart does not include the water rights available from the Project for Mesa Verde National Park. The
Park’s rights are discussed below in Part 3.2 of this report. We have not included the decree as an exhibit because it
is more than 1000 pages long.

24 CA 967 at 268.

25 See CA 967.

26 I4.

27 CA 967 at 269.

28 CA 967 at 261, 1 5.

29 CA 967 at 294.

30 CA 967 at 265,  10(b).
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The Park also has a decree for Federal reserved rights, which were adjudicated in the Colorado
water court system under the McCarran Amendment. Reserved water rights are water rights
generally created by implication from Federal land withholdings. In Winters v. United States,
207 U.S. 564 (1908), the U.S. Supreme Court recognized that when the Federal government
withheld land for Indian tribes it also “reserved” an amount of water necessary to fulfill the
purposes of the reservation, even if the treaty establishing the reservation were silent regarding
water.3l Later, the Court expanded the Winters ruling to include other types of Federal land
withdrawn from the public domain, including national parks.32 Thus, when Congress creates a

national park, Congress also withholds the amount of water necessary to fulfill the purpose of
the park.

Because these Federal water rights seemed to exist outside of a state’s appropriation system,
Western states were concerned about the possible existence of two systems of water rights. In
an attempt to unify those systems, Senator Pat McCarran of Nevada ran the McCarran
Amendment in 1952, a law that waived the Federal government’s sovereign immunity in state
general stream adjudications. The law provides that:

consent is hereby given to join the United States as a defendant in any suit (1) for
the adjudication of rights to the use of water of a river system or other source, or
(2) for the administration of such rights, where it appears that the United States
is the owner of or is in the process of acquiring water rights by appropriation
under State law, by purchase, by exchange, or otherwise, and the United States is
a necessary party to such suit. The United States, when a party to any such suit,
shall (1) be deemed to have waived any right to plead that the State laws are
inapplicable or that the United States is not amenable thereto by reason of its
sovereignty, and (2) shall be subject to the judgments, orders, and decrees of the
court having jurisdiction, and may obtain review thereof, in the same manner
and to the same extent as a private individual wunder like
circumstances: Provided, That no judgment for costs shall be entered against the
United States in any such suit.33

Under the McCarran Amendment, the federal government could no longer hide behind
sovereign immunity when states wished to quantify water rights, including Federal reserved
ones.

In 1976, pursuant to the McCarran Amendment, the United States filed an application in
Colorado water court for reserved rights associated with MVNP. On July 31, 1997, the District
Court in and for Water Division 7 signed a decree that granted these Federal reserved water
rights, attached as Exhibit 4.3¢ Attached as Exhibit 5 is a table that describes the Park’s Federal
reserved rights. The decreed uses for these reserved rights, which are related to the purposes
for the establishment of the Park, are:

for the preservation from injury or spoliation of the ruins and other works and
relics of prehistoric and primitive man within said park; recreation, domestic

31 Winters v. United States, 207 U.S. 564, 576 (1908).
32 See Arizona v. California, 373 U.S. 546, 601 (1963).
3343 U.S.C. § 666.

34 Case No. W-1633-76.
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uses; municipal and administrative site uses; irrigation; stock grazing and
watering; the development, conservation and management of resident and migratory
wildlife and wildlife resources, the terms wildlife and wildlife resources to include birds
and mammals, and all other classes of wild animals and all types of aquatic and land
vegetation upon which wildlife is dependent; fire fighting and protection, forest
growth, management, improvement and protection; commercial drinking and
sanitary uses; road watering; watershed protection and management; wilderness
preservation, flood, soil erosion control; preservation of educational, historic,
scientific, scenic, aesthetic and other public values and habitat protection and
management.35

The decree granted the United States a series of Federal reserved water rights for Mancos River
surface water, springs occurring within the Park boundaries, and other surface and ground
water within the Park for the purposes described above.3 As part of those rights, the decree
provided MVNP with a right to continuous flows (i.e., an instream flow) in the Mancos River
within the Park for the following amounts during the designated time periods each year:

August 1 through January 31 5 cfs

February 1 through February 28 10 cfs
March 1 through March 31 15 cfs
April 1 through April 30 30 cfs
May 1 through May 31 45 cfs
June 1 through June 30 12 cfs
July 1 through July 31 6 cfs37

The priority date for this instream flow right on the Mancos River is January 1, 1995.38 This
instream flow is monitored and protected by the Park. It is not a part of the state’s Instream
Flow Program. 3

The Park also has federal reserved water rights for 119 springs in the amounts listed in Exhibit B
of the decree and for the purposes described above. The water rights for the springs have no
monthly variation in flow. The priority dates for the springs differ and are set out in Exhibit B
to the decree. The United States also has other rights which it can rely on for certain uses.

35 Case No. W-1633-76 at 2, | 4(b) (emphasis added).

36 Case No. W-1633-76 at 6,  23.

37 Case No. W-1633-76 at 6 | 24.

3 This priority date did not reflect any of the legal principles regarding establishment of a priority date (for example,
this is not the date the Park lands through which the Mancos River flows were reserved from the public domain,
which is presumptive priority date for Federal reserved water rights) and nothing else in the decree discussed the
method by which this date was established. Thus, it was our belief that this priority date was a negotiated date. This
was confirmed by Park staff. Acceptance of this much more junior priority date allows existing upstream water uses
to continue their use. In effect, this negotiated priority date has left the Park with only the right to request
curtailment of junior water rights that are injuring the instream flow but not the ability to curtail senior water rights it
might have been able to curtail had legal principles —rather than negotiations —established the priority date. It is our
understanding that there may now be some junior users on the Mancos River that could injure this instream flow.

39 The CWCB did receive a recommendation from the Colorado Division of Wildlife for 14 cfs extending from Mud
Creek downstream to the Ute Mountain Ute Indian Reservation. The Preliminary Recommendation was presented to
the CWCB Board in May 1984, but was withdrawn from final consideration due to the ongoing MVNP water rights
litigation. This instream flow would have covered the same river mileage that the MVNP instream flow covers, plus
some additional upstream miles.
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Paragraphs 25 and 26 from the decree state:

The United States is decreed reserved water rights in the amount of 70 acre-feet
of water per annum to help satisfy the future requirements for the operation,
administration, and protection of Mesa Verde National Park, including but not
limited to such uses as, excavation, restoration and preservation of ruins and
structures; construction of visitor facilities; staff and visitor domestic uses; and
fire suppression. This water is necessary to fulfill the primary purposes of Mesa
Verde National Park . ... Except as provided in paragraph 26, below, this water
may be developed from “any water in, on, under, adjacent or otherwise
appurtenant to” Mesa Verde National Park. The priority dates for these 70 acre-
feet are the dates of reservation associated with the location of the diversion. The
priority date for the water which may be diverted from the Mancos River
pursuant to paragraph 26 below is June 20, 1913.

The National Park Service will satisfy its need for water for future park
operation, administration, and protection of Mesa Verde National Park in the
following order: 1) First, from the existing 120 acre-feet per annum appropriative
water right from the West Mancos River described in paragraph 16 above; 2)
Second, from the additional 100 acre-feet per annum appropriative from the
West Mancos River described in paragraph 16 above; and 3) Third, to the extent
such appropriative rights are not adequate to accommodate increased utilization
and visitation at Mesa Verde National Park, then from the reserved water rights
of the United States for 70 acre-feet of water per annum described in paragraph
25 above, provided that at no time will the withdrawal of water from the Mancos
River pursuant to this reserved right exceed 10 acre-feet per annum, with only
five acre feet diverted during the irrigation season: June through October.40

As stated above, the 70 acre-feet per year of reserved rights includes both surface and ground
water sources.

Prior to constructing a well or diverting surface water under the reserved right, the United
States is required to provide the Colorado State Engineer information required in paragraphs
28, 29, and 30 of the decree. This includes the requirement to construct a gauge. The reason for
establishing the gauge is described in Paragraph 30 of the decree which states:

Subject to the availability of funds, the United States shall install and maintain
such water measurement devices, recording devices, content gauges and inlet
and outlet measurement and recording devices, as the case may be, as are
deemed essential by the Office of the State Engineer; provided, however, that
such devices shall not be located as to interfere with the purposes of Mesa Verde
National Park; and further provided that the United States shall not be entitled to
curtailment of other water rights for the benefit of the water rights decreed
herein unless the United States has installed and is maintaining the measurement
devices required in this paragraph.

Given this requirement, the United States established a stream gauge on July 18, 2000 on the

40 Case No. W-1633-76 at 7, 1 25-26.
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Mancos River at the upstream location of reserved lands within the park boundary. It is the
“Mancos River at Anitas Flat below Mancos” gauge. The data generated by this gauge can be
used to alert Park staff when flows in the river are lower than those to which the Park is
entitled. Under the state’s administration scheme, the Park cannot request the curtailment of
any junior water rights if this gauge is not operating properly. This gauge is discussed in more
detail in Part V of this report.

C. Ute Mountain Ute Tribe

The Ute Mountain Ute Tribe (the “Tribe”) has Mancos River water rights, rights to water from
the Dolores and Animas-La Plata Projects, rights to McEIlmo Creek and Navajo Wash, and on
the main stem of the San Juan. We begin this discussion with a history of the confirmation of
these rights and end with a description of only those rights that are satisfied from the Mancos
River because they are the only Tribal water rights that are relevant to this report.

As with all tribal water rights, the history begins with the Winters case, discussed earlier in Part
IV.B. of this report. Recall that in Winters v. United States, 207 U.S. 564 (1908), the United States
Supreme Court held that when the federal government withheld land for Indian tribes it also by
implication reserved an amount of water necessary to fulfill the purposes of the reservation,
even if the treaty establishing the reservation failed to mention water.#! Despite this recognition
of water rights associated with reservations of land, however, the amount of water available to
the reservation was not often quantified, leading to disagreement among local water users.
These disagreements typically played themselves out through years of negotiations.

The Tribe’s water rights claims were no exception, enduring years of negotiations. Finally, in
1986, the Tribe signed a Final Settlement Agreement (“Settlement”, Exhibit 6) that established
its water rights, along with those of the Southern Ute Tribe.#2 The Settlement required Congress
to enact several pieces of legislation to finalize its terms, and Congress passed that legislation in
1988, attached as Exhibit 7.4 In the final step of approval, the Water Court in and for Water
Division 7 issued a Stipulation for a Consent Decree, memorializing the settlement and bringing
the water rights into Colorado’s water administration system.#¢ These documents spell out the
water rights held by the Tribe. The Tribe’s water right to the Mancos is set out in the following
chart:

41 Winters v. United States, 207 U.S. 564, 576 (1908).

42 See COLORADO UTE INDIAN WATER RIGHTS FINAL SETTLEMENT AGREEMENT, Dec. 10, 1986.

43 See COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1988, Pub. L. No. 100-585. The Act modified the
Settlement Agreement “to provide that the Tribe may voluntarily elect to sell, exchange, lease, use, or otherwise
dispose of any portion of a water right confirmed in the Agreement and final consent decree off its reservation.”

44 See Case No. W1603-76F, Exhibit 8.
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Name Amount | Decreed Decree/ Decreed Use(s)
Source Adjudication Date
Mancos 21,000 Mancos Has “an 1868 priority “for the irrigation of 7,200
Direct afy River date, but shall be acres of Tribal lands within
Flow subordinated to all the Mancos River drainage
rights with an basin.”
adjudication date prior
to 1985.”

Note that the priority of this 21,000 acre-foot water right is subordinated to all rights decreed
before 1985. This means that the right will be exercised as junior to all water rights decreed
prior to 1985.

D. State of Colorado Instream Flows

There are four State of Colorado Instream Flow Program appropriated instream flows in the
Mancos watershed. The following table describes these rights:

Case # Source Appropriation | Location Length Flow
Date
7-84CW268 | East Mancos 7/13/1984 Headwaters 11.7 miles 2cfs (1/1-12/31)
to
confluence
w/ Mancos
7-84CW269 Middle 7/13/1984 Headwaters 3.6 miles 3cfs (1/1/-
Mancos to headgate 12/31)
of Weber
Reservoir
Inlet Ditch
7-84CW267 | North Fork 7/13/1984 Headwaters 4.3 miles 2 cfs (1/1-12/31)
of West to
Mancos confluence
w/ West
Mancos
7-84CW266 West 7/13/1984 Confluence 6.4 miles 4 cfs (1/1-12-31)
Mancos of North
and South
Fork to
headgate of
Jackson
Ditch

These instream flows are located high up in the Basin in the headwaters region and all have an
appropriation date of July 13, 1984. See Exhibit 9 for copies of these decrees. See Exhibit 10 for
a map showing the location of these instream flows.

The first, the East Mancos instream flow, has a flow rate of two cfs year-round and flows from
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the headwaters of the East Mancos for nearly twelve miles to the confluence with the West
Mancos near the Town of Mancos.® Fish sampling was conducted to support this instream flow
filing on July 20, 1977, just below the confluence with the Middle Mancos.4 The sampling
showed fifteen Rainbow trout (4”-9” in length); twenty-two Mottled Sculpin (1”-4” in length);
and seven Speckled Dace (3”-4” in length).

The second instream flow, the Middle Mancos instream flow, has a flow rate of three cfs and
starts at the headwaters of the Middle Mancos and flows 3.6 miles to the headgate of the Weber
Reservoir Inlet Ditch.#” Sampling for this instream flow was also conducted on July 20, 1977. It
was done near the confluence with the East Mancos. At the time, the measured flow was very
low. Fry were stocked in the Middle Mancos in 1971. There aren’t very many details about the
sample except that it contained 100 percent game fish.

The third instream flow begins at the headwaters of the North Fork of the West Mancos to the
confluence of the North and South Forks of the West Mancos.#8 The reach covers 4.3 miles and
protects two cfs year round. Sampling for this segment was conducted on July 7, 1976 at two
locations: (1) above the confluence with the South Fork of the West Mancos River; and (2) at the
road crossing below Shark Tooth Mountain. Sampling revealed four Brook Trout (7”-8” in
length) and two unidentified native fish (1”7 -6” in length).

The upper terminus of the last instream flow is the confluence of the North and South Forks of
the West Mancos and the downstream terminus is the headgate of the “Jackson Ditch”49,
traveling 6.4 miles.®® This appropriation is for four cfs year round. Sampling for this instream
flow was conducted on July 7, 1976. Fishery samples were collected at three locations:

Station 1 - at the USFS Boundary. The sample showed four Rainbows (77-13” in length); seven
Brook Trout (4”-9” in length); seventeen Mottled Sculpin (1”-6” in length); and 1 small
unidentified trout (1” in length).

Station 2 - above Jackson Reservoir Inlet Canal. There were one Rainbow (8” in length); sixteen
Brook Trout (4”-9” in length); fifty Mottled Sculpin (1”-5” in length); and 12 small unidentified
trout (1” in length) in the sample.

Station 3 - above the Mesa Verde National Park water diversion above Box Canyon. This
sample turned up eleven Rainbows (5”-9” in length); twenty-nine Brook Trout (1”-8” in length);
and fifty-five Mottled Sculpin (2”-5” in length).

These are the CWCB’s four instream flow rights in the Basin. It should be noted that the CWCB
neither manages or protects the MVNP instream flow; it is not included in the above list of
Basin instream flows because it is a Federal water right, managed by the Park. Despite that, the
Colorado Division of Wildlife has conducted an assessment of the natural environment

45 See Case No. 7-84CW268.

46 This information and the following natural environment surveys and sampling data were provided by CWCB staff.
47 See Case No. 7-84CW269.

48 See Case No. 7-84CW267.

49 We believe Jackson Ditch and Jackson Gulch Inlet Canal are likely the same structure based on mapping.

50 See Case No. 7-84CW266.
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supported by this instream flow.51 At the Anitas Flat gauge, the river is considered a “cool
water fishery,” located between 6,400 and 6,000 feet in elevation and downstream of segments
of the Mancos River that support cold-water salmonid fisheries. Summer water temperatures
frequently exceed 18 degrees Celsius (64 F) and occasionally exceed 24 degrees Celsius (75 F).
Fishery surveys indicate that the Mancos River supports self-sustaining Speckled dace,
Roundtail chub, Flannelmouth sucker, Bluehead sucker, and Fathead minnow fisheries.
Mottled sculpins and rainbow trout have also been seen in this section. Note that the State of
Colorado currently considers the Roundtail chub as a Species of Special Concern.®? Roundtail
chub, Flannelmouth sucker, and Bluehead sucker populations have been in decline for years
and are involved in significant conservation and management efforts in the Colorado River
Basin, but as of now, these species are not currently listed under the Endangered Species Act.53

V. PRELIMINARY HYDROLOGIC ANALYSIS

Because the Basin’s hydrology will form the foundation for any project intended to address
streamflows, this section provides a general hydrological overview of the Basin. Note that this
is not a comprehensive hydrologic report. The analysis we are providing in this report relies on
easily obtainable, public information. In some cases, the information provides only an historical
snapshot. In others, more comprehensive and current information is available. To be sure,
however, more in depth analyses will need to occur before any projects to restore flows are
undertaken.

As with most Western rivers, water rights development drives the Basin’s hydrology. Most of
the water rights development has occurred in the upper parts of the watershed. In his
Functional Assessment of the Mancos River Watershed: Mancos Valley and Adjacent Areas, Dr. Peter
Stacey notes:

Intensive settlement and the modification of the Mancos River and its tributaries
for irrigated agriculture began around 1876, and major water delivery systems
and several small water storage reservoirs had been established by the 1890s.
The Ulnited] S[tates] Bureau of Reclamation estimated that in 1994
approximately 14,900 acres in the Valley and surrounding areas were used for
agricultural production, including alfalfa, grasses and small grains. At that time,
11,700 acres were irrigated: 9900 acres by flood irrigation and 1800 acres with
sprinklers. To deliver water to the fields, there are approximately 46 water
diversions on both the main Mancos River and on its tributaries. There are also
several large storage reservoirs that are located above [the] Mancos Valley itself,
including Jackson Gulch and Weber reservoirs. Annual diversions from the
Mancos River and its tributaries in the upper watershed were estimated by the
Colorado Department of Natural Resources (Colorado Decision Support System
2001) to range between 14,600 acre feet and 67,000 acre feet per year for the

51 See Draft Letter from Mark Uppendahl, Colorado Division of Wildlife, to George San Miguel, Mesa Verde National
Park, dated June 10, 2005. ‘

52 See http:/ / wildlife.state.co.us/WildlifeSpecies /SpeciesOf Concern/ Fish/ FishOf Concern.htm

% As a proactive measure to keep these three fish off the federal endangered species list, Wyoming, Utah, New
Mexico, Arizona and Colorado all entered into an agreement in 2006 to “expedite implementation of conservation
measures” for that purpose. See RANGEWIDE CONSERVATION AGREEMENT FOR ROUNDTAIL CHUB, BLUEHEAD SUCKER, AND
FLANNELMOUTH SUCKER. The agreement can be found at http:// wildlife state.co.us/NR/rdonlyres / C0157052-214D-
4E9D-BIC3-CCCE989EE715/0/ ChubSuckerRangewideConservation AgreementandStrategy010407. pdf.
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period between 1974 and 2000, with an average of 42,100 acre feet per year.5

The Mancos River Basin has scattered gauges that permit a glance into this region’s
hydrology.

A. Gauge Records

Since 1921, streamflows in the basin have been measured at various points and for various
periods of record. Note on the Exhibit 11 map the location of the following stream gauges: West
Mancos Near Mancos (Structure 1.D. No. 9365000), Middle Mancos Near Mancos (Structure L.D.
No. 9369500), and East Mancos Near Mancos (Structure I.D. No. 9369000); Mancos River Near
Mancos (Structure I.D. No. 9370000); Mancos River at Anitas Flat Below Mancos (Structure 1.D.
No. 9370600); Mancos River Near Cortez (Structure I.D. No. 9370800); Mancos River Below
Johnson Canyon Near Cortez (Structure I.D. No. 9370820); Mancos River Near Towaoc
(Structure I.D. No. 9371000); and Navajo Wash Near Towaoc (Structure 1.D. No. 9371002).
Figure 3.1 shows the period of record for each of these gauges.

Figure 3.1
Period of Record
Site ID! Station Name Start Date End Date

09368500 WEST MANCOS RIVER NEAR MANCOS 10/1/1938 | 9/30/1953

09369000 EAST MANCOS RIVER NEAR MANCOS 4/1/1937 9/30/1951

09369500 MIDDLE MANCOS RIVER NEAR MANCOS 4/1/1938 9/30/1951

09370000 MANCOS RIVER NEAR MANCOS 10/1/1931 | 9/30/1938
MANMAN MANCOS RIVER NEAR MANCOS 11/14/1953 Present

CO
09370600 MANCOS RIVER AT ANITAS FLAT BELOW 10/1/2003 Present
MANCOS
09370800 MANCOS RIVER NEAR CORTEZ 7/1/1976 6/22/1979
09370820 MANCOS RIVER BELOW JOHNSON CANYON | - 6/23/1979 | 9/30/1982
NR CORTEZ
09371000 MANCOS RIVER NEAR TOWAQOC 4/1/1921 Present
09371002 NAVAJO WASH NEAR TOWAOC 10/1/1986 | 9/30/1993

Figures 3.2 through 3.6 show the average daily flow for the period of record for several of these
gauges and include a wet and a dry year to illustrate the potential range of flows which may
occur. “Mean Daily for Period of Record” data for United States Geological Survey gauges was
downloaded from the USGS National Water Information System website. “Mean Daily for
Period of Record” data had to be calculated for the Colorado Department of Water Resources
(“CDWR”) “Mancos River near Mancos gauge” (MANMANCO).55

* 54 FUNCTIONAL ASSESSMENT at 9 (citations omitted).

55 The selection of wet and dry years for inclusion on each of the figures depended on data availability. For the two
gauges with longer periods of record (MANMANCO and “Mancos River near Towaoc”), recent data (2002 for the
dry year and 2005 for the wet year) was used. For all the other gauges with shorter periods of record, the wettest and
the driest year available were selected to illustrate the potential range in flows. The “Period of Record” range listed
on each figure shows the year in which data began to be collected and the last year in which data was collected,
though frequently only partial data was available for the start and end years. Additionally, the one CDWR gauge
(MANMANCO) had many years without readings and many others with only partial data. Only years with
complete datasets were used in selecting data to be graphed.
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B. East, West, and Middle Mancos Gauges

As explained in Part II of this report, above, four main tributaries form the Mancos River’s
headwaters: the East, Middle, and West Mancos Rivers, and Chicken Creek. Available public
records for the first three of these four main tributaries are not very current; we found no
records for Chicken Creek. The three gauges for the East, West, and Middle Mancos Rivers
were operated from the late 1930s until the early 1950s, as shown on Figure 3.1. The average,
dry-year, and wet-year numbers are shown on Figure 3.2 (West Mancos gauge), Figure 3.3 (East
Mancos gauge), and Figure 3.4 (Middle Mancos gauge). For each period of record for the three
gauges, 1941 represented the wettest year and is shown as such on the graphs. Note, however,
that the dry years differ for each of the graphs. The periods of record did not allow for
application of a standard dry year.>

Figure 3.2
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56 Additionally, the datasets for the last few years at each of the gauges were incomplete so in some cases, the dry
year information has been extrapolated.
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Figure 3.3

Mean Daily Streamflow (cubic feet per second, cfs)

300
East Mancos River near Mancos (USGS 09369000)
Period of Record: 1937 - 1951

250
——Mean Daily for Period of Record
—Dry (1939)

200 - - 1 —Wet (1941)

150

100 +

50

l-Jan 1-Feb i-Mar 1-Apr 1-May 1dun 1-ul 1-Aug 1-Sep 1-Oct 1-Nov 1-Dec
Day of Calendar Year

Mean Daily Streamflow (cubic feet per second, cfs)

Figure 3.4
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C. Anitas Flat Gauge

The gauge at Mancos River at Anitas Flat Below Mancos (“Anitas Flat”) is located about a mile
south of the MVNP boundary, three miles downstream from the confluence with Mud Creek,
and about seven and a half miles southwest of the town of Mancos. It drains an area of
approximately 162 square miles. The Anitas Flat records are important because they show the
water leftover after the river has been applied to irrigation and other beneficial uses upstream
from the Park boundary. Thus, this gauge records the amount of water that makes its way out
of the Town of Mancos and into the Park, showing every drop available to Mesa Verde National
Park’s instream flow. Figure 3.5 shows the average of the gauge records for 2003 to the present,
and the wettest and driest years in the period of record. “Mancos River at Anita Flats below
Mancos” is an active gauge, but didn’t come online until 2003 so 2006 was used as the dry year.

Figure 3.5
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D. Mancos River Near Towoac Gauge

Figure 3.6 shows the average daily, dry-year (2002), and wet-year (2005) streamflow at the
Mancos River Near Towaoc gauge from 1921 to the present, the longest period for which there
are continuous records in the Basin. This gauge is located 700 feet upstream from the bridge on
U.S. Highway 666, two miles north of the Colorado-New Mexico state line, six miles upstream
from Aztec Creek, and twelve miles south of Towaoc. Note that during 2002, the river flatlines
at this gauge from May until December and that even during the wet year of 2005, the records
bottom out during the late irrigation season.
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Figure 3.6
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E. Additional Considerations

The gauges are used to provide snapshots of segments of the basin. They do not show natural
flow. Rather, they show flow in the river at various stages of the year with all influences at
play. In spring, runoff can be seen through spikes in the hydrographs, summers and fall will
show the influences of changes in precipitation as well as irrigation diversions, and other times
of year, seasonality and considerations such as reservoir diversions may be influencing the
hydrographs.

There are also points in the river that are known dry-up points - dried up due to diversions to
satisfy water rights - that are not reflected by these gauges. The major diversion points in the
Basin have been catalogued, photographed, and described in the Mancos River Watershed
Diversions Project (“Watershed Diversions Project”) conducted by Jesse Lanci, Project Manager
and Field Technician, for the MCD.5” The purpose of the Watershed Diversions Project was to
provide photographic images of the major diversions in the basin to assist in determining good
candidates for reconstruction. Because this comprehensive cataloging with data already exists,
we did not conduct our own investigations into all the known dry-up points in the Basin. The
information from the Watershed Diversions Project, however, will likely be useful for purposes
of assessing any instream flow work when more detailed analyses are conducted.

VI OVERVIEW OF PROJECT STAKEHOLDERS AND ROLES

The success of any efforts undertaken as a result of this report will depend upon broad-based
stakeholder input and/or support. Stakeholders include agricultural, municipal, industrial, and

57 The deliverable for this project is kept at the offices of the Mancos Conservation District. Each assessed diversion
has been photographed and described in terms of fish passage, entrainment, and flow capture. Take, for example,
the description of the Bauer #2 diversion. It states: “Barrier is made of concrete; drops off about 4 feet; there is no
possible fish passage. If there were any water, it would all flow into the inlet canal.”
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other water users; local governmental and quasi-governmental entities; federal entities,
including the USFS and MVNP; and the Tribe. CWT is currently in various stages of
communication and outreach and has begun meeting individually with representatives of each
of the stakeholder groups to introduce the project concepts and receive feedback.

A. Mancos Conservation District

The MCD (an entity separate and distinct from the Mancos Water Conservancy District) is at the
helm of the Conservation Project, having funded this report as part of the project’s ongoing
efforts to improve the use and quality of water in the Mancos River Basin. The MCD was
established on August 30, 1948, and has provided education and technical assistance to
constituent landowners for more than sixty years, currently serving approximately 800
landowners. The result has been a long list of accomplishments that have enhanced watershed
health, established water use efficiencies, and improved salinity levels, among other benefits. In
addition, representatives of MCD have established a dialogue and/or partnership with
representatives of NRCS, the Division of Reclamation Mining and Safety, MVNP, the United
States Environmental Protection Agency, USFS, CWCB, the Southwest Basin Roundtable,
Southwestern Water Conservancy District, the Mancos Water Conservancy District, and the
Mancos Rural Water Company, to name only some of the entities to which the MCD has
engaged in outreach or collaboration. In 2004, the Mancos Valley was designated a Salinity
Control Area by the Colorado River Salinity Control Forum, setting off a series of efforts
managed by the MCD, of which this report is one.

B. Mancos Water Conservancy District

The Mancos Water Conservancy District (“MWCD”), a quasi-municipal corporation, was the
beneficiary and manager of the Mancos Project. The MWCD signed a repayment contract with
the United States Bureau of Reclamation to repay a portion of the nearly $4 million in project
costs and for “furnishing of most of the water appropriated and developed by said project for
the irrigation of lands lying thereunder, and for domestic use on said lands, and other beneficial
uses.”5 Jackson Gulch Reservoir plays an important role in the functioning of the Mancos
River; it is one of the driving forces behind the river’s flow regime.

CWT spoke with Gary Kennedy, Superintendent, on August 5, 2010, about this report. He is
aware that releases from Jackson Gulch Reservoir are seen as an option for streamflow
enhancement. Although he mentioned reservations about and limitations to the reservoir’s use
in such a manner, he expressed a willingness to entertain ongoing discussions about options,
including the possibility of water that might be available for leasing from year to year. It will be
important to keep Mr. Kennedy apprised of all efforts underway under the Conservation
Project.

C. Mesa Verde National Park

Congress established MVNP in 1906 “for the preservation from injury or spoliation of the ruins
and other works and relics of prehistoric and primitive man within said park.”s® With such a

58 Jd. See also CONTRACT BETWEEN THE UNITED STATES AND MANCOS WATER CONSERVANCY DISTRICT RELATING TO THE
MANCOS PROJECT.
5916 U.S.C.§112.
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purpose, MVNP was the first national park of its kind. After its creation, the Park grew, its
boundaries modified by Acts of Congress a number of times to include more land. This growth
included the land surrounding the five-mile section of the Mancos River as it flows through the
Park.80 According to Park staff, even in average precipitation years, the Mancos River inside the
Park boundaries receives too little water to maintain natural functions. The dry year impacts
are particularly severe.s! In 2002, upstream diversions completely dried up the river as it
flowed through the Park.2

CWT spoke with George San Miguel, MVNP's Natural Resource Manager, on June 4, 2010.
Although the Park tends to focus on visitation and archaeology, members of the Park’s staff are
committed to improving the health of the Park’s natural condition, including the Mancos River
as it flows through the Park’s boundaries.s3 Park staff members interpret the Park’s enabling
legislation and the laws creating the National Park Service as requiring staff to keep the natural
resources of the Park unimpaired in perpetuity, and where appropriate, to improve existing
conditions. In fact, recall that an amendment to the Park’s enabling legislation of 1906 officially
expanded the purpose of Mesa Verde National Park to include the: “preservation from injury or
spoilation...[of]...all timber, natural curiosities, or wonderful objects within said park...and for
the protection of the animals and birds in the park.” Thus, it is our belief that the Park will be a
strong supporter of any efforts to restore flows in the Mancos River Basin given the Park’s
commitment to the health of the section of the river that flows through the Park.

D. Ute Mountain Ute Tribe

The Ute Mountain Utes are the Weeminuche band of Utes, one of the seven original Ute bands
that inhabited the entire state of Colorado.64 The Tribe resides on their reservation in
Southwestern Colorado. The Tribe has an interest in the Mancos River; the river is a cultural
and natural resource as it flows through the Ute Mountain Tribal Park. It is also considered a
potential source of water for a Tribal farm on the state line that the Tribe is gearing up to
operate again.

Considering the Tribe’s interest in maintaining flows through the Tribal Park and having water
available to the state-line farm that is being developed, the Tribe may be willing to assist with
the effort to restore flows to the Mancos River. Certainly, there are common issues. CWT
discussed these common issues with Allen Maez, from NRCS, who serves as the Ute Mountain
Ute Tribal Liaison on June 5, 2010, and with Scott Clow, the Tribe's Environmental Program
Director, in early Winter 2010. They indicated that the Tribe, if engaged, would likely support
efforts to restore flows to the river.

60 See Case No. W-1633-76 at 3, { 6 (July 31, 1997, District Court in and for Water Division 7).

61 See Letter from Larry T. Wiese, Superintendent, Mesa Verde National Park, to Gary Kennedy, Superintendent,
Mancos Water Conservancy District (July 26, 2007).

62 Interview with George San Miguel, Natural Resource Manager, Mesa Verde National Park in Mancos, Colorado
(June 4, 2010) [hereinafter San Miguel Interview]. In partnership with the Colorado Division of Wildlife and the Ute
Mountain Ute Tribe, Park staff rescued twenty-two native fish from drying pools in the river and placed them in a
state breeding facility in Alamosa. Memorandum from George San Miguel on Mancos River Stream Gauge Issues at 1
{May 25, 2007).

63 San Miguel Interview.

64 See http:/ / www.utemountainute.com/overview_statistics.htm.
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E. Southwestern Water Conservation District

The Southwestern Water Conservation District (“SWCD”) was created by legislation approved
by the Colorado legislature on April 16, 1941. The charter of the SWCD is to protect, conserve,
use, and develop the water resources of the Southwestern basin for the welfare of the District,
and to safeguard for Colorado all waters of the basin to which the state is entitled. Included in
the SWCD are nine counties: Archuleta, Dolores, La Plata, Montezuma, San Juan, San Miguel,
and parts of Hinsdale, Mineral, and Montrose. County Commissioners in each county appoint
a person to represent them on the SWCD Board of Directors, and the Directors’ terms are for
three-year periods. The Mancos River lies within the boundaries of the Southwestern basin.

F. Colorado Water Conservation Board

The CWCB is uniquely suited to assist with all elements of a project like the Conservation
Project. Its mission is to “Conserve, Develop, Protect and Manage Colorado’s Water for Present
and Future Generations.”65 The CWCB’s mission is focused through the seven different sections
within the agency.®® They allow it to develop and maintain expertise in a broad range of
programs and provide technical assistance to further the utilization of Colorado’s waters for all
purposes.

For purposes of the Conservation Project, two sections will be of importance: the Stream and
Lake Protection section, which manages the state’s Instream Flow Program, and the Watershed
and Flood Protection section, which, among other efforts, engages in stream restoration
projects. The staff of these two sections understand well that stream restoration projects
married with flow restoration projects can have synergistic effects. For example, a flow
restoration project may be less beneficial to an aquatic ecosystem than a project that marries
flow restoration with some kind of stream restoration effort, such as creation of a low flow
channel.

CWT has been in ongoing discussions with the staff of these two sections. Both sections heartily
endorse the efforts of the MCD under the Conservation Project. Both see the Conservation
Project as an important, ground-breaking effort that can showcase joint use of the tools
available, showing that projects can be undertaken to improve aquatic ecosystems without
affecting existing water rights.

G. Colorado Division of Wildlife

CDOW manages the state’s wildlife species and regulates hunting and fishing. It also manages
more than 230 wildlife areas for public recreation.&? CDOW has a water section whose overall
goal is to optimize water use for wildlife utilizing a series of different programs. One of those
programs requires the water section to work closely with the Colorado Water Conservation
Board to appropriate, acquire, and protect instream flow and natural lake level water rights to

65 http:/ /cwcb.state.co.us/about-us/about-the-cwcb/Pages /main.aspx.

¢6 The different substantive sections within the CWCB are: finance, interstate and federal, water conservation and
drought planning, water information, water supply planning, stream and lake protection, and watershed and flood
protection.

67 See http:/ / wildlife.state.co.us/ About.
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preserve and improve the natural environment.

CWT has begun discussions with Mark Uppendahl, the Instream Flow Program Coordinator at
CDOW, about the Conservation Project. Ultimately, MCD should look to CDOW to assist with
obtaining biological information necessary to identify a range of optimal seasonal flows for any
target streamis for streamflow restoration work.

H. Colorado Division of Water Resources

CDWR is responsible for water rights administration throughout the state of Colorado. The
implementation of streamflow restoration work under the Conservation Project may implicate
administration issues (e.g., accommodation of bypass flows). Implementation will require
consultation with the Water Commissioner and/or Division Engineer to assure that the efforts
are administrable and non-injurious.

I. Natural Resources Conservation Service

NRCS districts throughout the state work closely with conservation districts in project work. In
the case of the Conservation Project, staff of the local NRCS office works with the MCD when
the work falls within the goals of the NRCS. When this is the case, NRCS is able to bring staff
time, technical expertise, and sometimes funding to the table. If the projects the MCD chooses
to pursue based on this report fall within the goals of NRCS, the NRCS may be able to assist.

J. Local Water Users

In order for much of the work to be done to improve streamflows in the Basin, the MCD will
need buy-in and support from local water users. Several of the tools suggested in this report
will require voluntary, willing participation of local water users. It will be imperative to stress
that any projects undertaken to improve streamflows will not injure existing water rights.

VII. TOOLS TO ACHIEVE THE CONSERVATION PROJECT GOALS

There are a number of different streamflow protection and restoration tools available to help the
MCD achieve the Conservation Project goals. These tools were briefly presented by Amy
Beatie, Executive Director of CWT, to the MCD at its Board meeting on April 10, 2010. They are
discussed in more detail in this section of this report. It should be kept in mind that the flow
regime of the Mancos River Basin has several major drivers, such as Jackson Gulch Reservoir
and large irrigation diversions, but microregimes are present as well. Thus, any flow
restoration options are likely to have geographic limitations. In other words, the hydrology of
the basin suggests that there is no silver bullet solution to restore flows. Rather, a series of
efforts will need to occur in order to bolster flows from the top of the basin to the state line,
provided that such a result remains a long-term goal of the project.

A. CWCB Instream Flow Program

As mentioned previously, Colorado’s Instream Flow Program is housed within the CWCB and
managed by the CWCB’s Stream and Lake Protection Section. The program is set up obtain
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water rights that “to preserve or improve the natural environment to a reasonable degree.”s To
accomplish the Stream and Lake Protection Section’s mission, the CWCB adds water to the
instream flow program in two ways. The first is through appropriating new water rights for
particular stretches of river. The second is through acquiring water.

i Instream Flow Appropriations

The CWCB appropriates water rights to preserve the natural environment of streams (and
lakes) in the state. Each February, the CWCB holds a public workshop to request
recommendations for streams and lakes to be protected. New instream flow appropriations are
appropriate only for sections of stream that meet three requirements: (1) a natural environment
exists; (2) water is available for the appropriation; and (3) no injury will occur to other water
users. These criteria are applied rigidly to proposed appropriations; the failure to meet one of
them will affect the entire proposal.

Any person or entity may submit new appropriation recommendations, but the
recommendations must be specific and in writing. For guidance regarding the information that
is required for the CWCB to process an instream flow appropriation recommendation, the
CWCB has created a “Recommendation Questionnaire.” It is attached as Exhibit 12. All
recommendations are processed in accordance with the CWCB's instream flow program rules,
attached as Exhibit 13,% and statutes, as well as the timeline prepared by CWCB Stream and
Lake Protection Section staff attached as Exhibit 14.70

After receiving recommendations, the CWCB reviews and processes the recommendations in
accordance with its rules. When an ISF appropriation is uncontested, the CWCB files an
application in Water Court to adjudicate the water right. If an instream flow appropriation is
contested, the CWCB follows certain procedures, which include holding a hearing on the
appropriation prior to taking final action on it.

Keep in mind that CWCB new instream flow appropriations are junior water rights. In practical
effect, they preserve the current state of the stream they protect. The result is that any future
water development must take into consideration—and not injure—the instream flow water
right. Instream flows are thus protected against future uses. But they cannot be used to improve
the natural environment. Acquisitions, discussed below in Part VII(a)(iii) of this report, are a
good tool to be used to preserve or improve streams.

ii. Instream Flow Appropriations: Mancos River Basin

New instream flow appropriations could be applied as part of the Conservation Project, but
more work will need to be done to determine whether the reaches that remain unprotected can

68 § 37-92-102(3), C.R.S. (2010) (stating that “[flurther recognizing the need to correlate the activities of mankind with
some reasonable preservation of the natural environment, the Colorado water conservation board is hereby vested
with the exclusive authority, on behalf of the people of the state of Colorado, to appropriate in a manner consistent
with sections 5 and 6 of article XVI of the state constitution, such waters of natural streams and lakes as the board
determines may be required for minimum stream flows or for natural surface water levels or volumes for natural
lakes to preserve the natural environment to a reasonable degree”).

69 See also 2 COLO. CODE REGS. 408-2 (“ISF Acquisition Rules”).

70 These documents are all available at  http://cwcb.state.co.us/environment/instream-flow-
program/Pages/InstreamFlow Appropriations.aspx
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qualify for protection under the instream flow program (i.e., that there is a natural environment
to be protected, that water is available, and that no injury will occur). Water availability may be
the toughest hurdle to obtaining protections and more research will need to be done to
determine suitability. Nonetheless, we have described some of the obvious places where
protections should be examined and any information we have about those reaches. For
purposes of this discussion, refer to the map attached hereto as Exhibit 10.

Of the tributaries of the West Mancos, only the North Fork of the West Mancos has instream
flow protection. And the West Mancos itself lacks instream flow protection from the headgate
of the Jackson Inlet Canal”! to the confluence of the West Mancos with the Mancos. This stretch
of river could be considered for a new instream flow appropriation if water is available. It may
not be, however. Oftentimes when an instream flow ends at a headgate, water is not available
below that headgate. At the very least, an instream flow that ends at a headgate indicates that
negotiations--rather than science--determined the reach to be covered. While we were
conducting our investigations, we were also told of some undecreed exchanges that involve
Jackson Gulch Reservoir and Chicken Creek. It may be that these exchanges affected the
appropriation of instream flows on the lower West Mancos.

There is no streamflow protection on Chicken Creek, either. That may be due to these
undecreed exchanges as well. However, further analyses might show that instream flow
appropriations are suitable for Chicken Creek and should be conducted.

The tributaries of the Middle Mancos such as Silver Creek and Horse Creek also lack protection,
and the Middle Mancos itself lacks protection from the Weber Reservoir Inlet Canal to the
confluence of the Middle Mancos and the East Mancos. Again, there may be water availability
issues due to water use, especially diversions into Weber Reservoir, but more investigations will
be necessary.

The main Mancos River does not have any streamflow protections from the confluence of the
East and ‘West Mancos down to the Mesa Verde National Park boundary, where the Park’s
Federal reserved instream flow begins. Weber Canyon, East Canyon, and Mud Creek also all
lack streamflow protections.

In order to assess unprotected stream reaches for appropriateness for instream flow protections,
we suggest obtaining engineering that will examine the unprotected reaches and determine
physical and legal water availability, which will likely be the most important analysis for
purposes of moving forward with new appropriations. Once an engineering analysis has been
conducted, we then suggest follow-up analyses such as fishery surveys to determine if there is a
natural environment that can be protected. These analyses can be done by the CDOW local
fisheries biologist or by private groups like FlyWater, inc. if the CDOW staff does not have the
time or resources to assist. Once these analyses have been completed, the MCD can prepare a
presentation to the CWCB for its annual February new ISF appropriations meeting. The next
such meeting will be held in February of 2012.

71 The lower West Mancos instream flow decree references the “Jackson Ditch” as its lower terminus. We did not
find any structure named the Jackson Ditch in the basin in the Colorado Decision Support System database but
plotting the location of the Jackson Ditch and the Jackson Inlet Canal together indicates they are the same structure.
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iii. Instream Flow Acquisitions

Protection from future uses has its benefits, but if improving streamflows through use of the
instream flow program is desired, a different tool from the appropriations process must be
used: water rights acquisitions.”? Acquisitions are an important mechanism that have at least
three benefits that are not available to the appropriations program. First, the acquisitions
program matches willing sellers (or lessors) with a willing buyer (or lessee). As a result, it
represents a market-based approach to protection of streamflows. Second, it provides the
CWCB's instream flow program with access to senior water rights.

And third, unlike new appropriations, under the acquisition program the CWCB can acquire
water to preserve or improve the natural environment to a reasonable degree.”? It can acquire
absolute direct flow or storage rights on either permanent or temporary bases.” Similar to how
the CWCB considers new instream flow appropriations, to determine whether to accept an
offered water right, the CWCB evaluates proposed water acquisitions using a public process
and established criteria.”> It works closely with the CDOW to conduct its analyses.”s Once it
has determined to accept a water right into the Instream Flow Program, the CWCB must apply
to water court to obtain a decreed right to use the water right for instream flow purposes.”” The
water court ensures that no injury will result to other water users from the change.”

In addition to acquiring a water right outright, the CWCB has other options for putting
acquired water in the instream flow program. Two are temporary in nature. The first option is
under a lease under section 37-83-105, C.R.S. (2010) (a “3-in-10 lease”). Water rights placed in 3-
in-10 lease may only be used for a period of 120 days in a given year, and only for three (3)
years of use over a ten (10) year period.” A 3-in-10 lease may be used on any stream where the
CWCB currently holds an appropriated instream flow right, and in an amount up to the
decreed amount of the instream flow.8 One of its most valuable attributes is that a 3-in-10 lease

72 See § 37-92-102(3), C.R.S. (2010) (stating that the CWCB “also may acquire, by grant, purchase, donation, bequest,
devise, lease, exchange, or other contractual agreement, from or with any person, including any governmental entity,
such water, water rights, or interests in water in such amount as the board determines is appropriate for stream flows
or for natural surface water levels or volumes for natural lakes to preserve or improve the natural environment to a
reasonable degree.”).

731d.

74 See § 37-92-102(3), C.R.S. (2010) (“The board also may acquire, by grant, purchase, donation, bequest, devise, lease,
exchange, or other contractual agreement, from or with any person, including any governmental entity, such water,
water rights, or interests in water in such amount as the board determines is appropriate for stream flows or for
natural surface water levels or volumes for natural lakes to preserve or improve the natural environment to a
reasonable degree.”). It is prohibited from acquiring conditional water rights. C.R.S. § 37-92-102(3)(c.5) (stating that
“as to any application filed by the board on or after July 1, 1994, the board may not acquire conditional water rights
or change conditional water rights to instream flow uses”).

75 See generally § 37-92-102(3), C.R.S. (2010).

76 See § 37-92-102(3), C.R.S. (2010) (“Prior to the initiation of any such appropriation or acquisition, the board shall
request recommendations from the division of wildlife and the division of parks and outdoor recreation.”).

772 CoLo. CODE REGS. 408-2 (ISF Acquisition Rule 6i).

78 See § 37-92-304(6), C.R.S. (2010) (No injury rule).

7 See C.R.S. § 37-83-105(2)(a) (stating that “[a] water right owner may loan water to the Colorado water conservation
board for use as instream flows pursuant to a decreed instream flow water right held by the board for a period not to
exceed one hundred twenty days”); see also § 37-83-105(2)(a)(IV) (stating that a 3-in-10 loan “shall not be exercised for
more than three years in a ten-year period, for which only a single approval by the state engineer is required”).

80 See C.R.S. § 37-83-105(2)(a) (stating that “[a] water right owner may loan water to the Colorado water conservation
board for use as instream flows pursuant to a decreed instream flow water right held by the board for a period not to
exceed one hundred twenty days”) (emphasis added).
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does not require a water court change case; the State and Division Engineers can approve the
use of a 3-in-10 lease as long as there will be no injury to other water rights8 The 3-in-10 lease
is ideal for use in emergency circumstances such as drought.

The CWCB may also enter into long-term leases. These leasés are controlled by section 37-92-
102(3), C.R.S. (2010). Although long-term leases are not new to the Instream Flow Program, in
2008, the Colorado legislature established protections for a lessor. The same process used to
determine whether to accept fee simple title to a water right for instream flow purposes is used
to evaluate water proposed for use under a long-term lease? in addition to a few additional
considerations.8® For all long-term leases, the CWCB must file a change of water right
application with the water court to obtain a decreed right to use the leased water for ISF
purposes.8

iv. Instream Flow Acquisitions: Mancos River Basin

After a tour of the Basin, it became clear that a number of diversion structures impede flow.
Downstream of many of the local diversion structures, the river goes completely dry, not
springing back to life until tailwater and return flows accrue to the river. Acquisitions of water
rights — either permanent or temporary —could rewater some of these dry up points. MCD's
approach to acquisitions can build naturally from the effort engaged in to determine
appropriate areas for new appropriations described in Part VII(A)(ii). If there are areas ‘
identified in the new appropriations analysis that cannot qualify for instream flow
appropriations due to water availability issues, the acquisitions program then becomes a
natural tool.

We suggest that the MCD determine the locations in the Basin where acquisitions have the
potential to do the most good from hydrologic and natural environment perspectives and to
match those areas with existing water rights. The District should then conduct outreach to
determine if there are any willing sellers or lessors. This should be a coordinated effort, with
the ability to put several water rights in the program together, because given the nature of the
rights held in the Basin with few large rights held by individuals, each individual transaction
alone may not meet the requirements under the CWCB’s rules.

The process of finding willing sellers and lessors to pool water rights together can be
accomplished by a "reverse auction." In a conventional auction, a seller announces its intention
to dispose of an item or class of items. A reverse auction is an auction that announces a buyer’s
interest in acquiring an item or class of items. Reverse auctions have been used for instream
flow acquisitions in the Yakima River Basin in Washington in 2005 and 2007, and in Oregon’s
Deschutes River basin in 2003 and 2004. They are more commonly applied as a tool to develop

81 See §§ 37-83-105(2)(a)(IID), -105(2)(a)(V), & -105(2)(b), C.R.S. (2010). The approval process requires the filing of a
request for approval with Division Engineer. Written notice of the proposed loan is sent to all parties that have
indicated they would like to be notified of such requests. The process includes time for the filing of a protest, and
instructions for the circumstances under which Division Engineer can approve.

82 See supran. 77.

83 § 37-92-102(3), C.R.S. (2010). To use water under an HB 1280 lease, the CWCB must maintain records of how much
water the CWCB uses under the contract each year it is in effect and must install any measuring device(s) deemed
necessary by the Division Engineer to administer the lease of water and to measure and record how much water
flows out of the reach after use by the Board under the lease.

8414
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consumptive water supplies for industrial and municipal uses. For example, Tri-State
Generation and Transmission used a reverse auction to acquire water rights on the Lower
Arkansas in 2006.

Jackson Gulch Reservoir may also provide a solution to some of the flow issues on the West
Mancos and below. Although the MWCD is limited in how it can use the water stored in the
reservoir by among other documents its repayment contract to the federal government and its
water court decrees, the United States maintains some rights that could allow releases from the
reservoir for streamflow enhancement. Take, for example, the repayment contract. Although it
mainly focuses on the MWCD's repayment responsibilities, it does include guidelines on the
use of the water supply. Section 16 provides “[t[he District shall have the perpetual right to the
use of all water that becomes available through the construction and operation of the Project
works, delivered at the lower end of the outlet canal for irrigation, domestic, municipal and
industrial purposes exclusive of the development of hydro-electric power as hereinafter
excepted.”s> The U.S. reserved the right “[t]o use or permit the use of the Project Works or
water supply for any other purposes not inconsistent with the right of the District to the use of
the said Works”86 and to “dispose of that part of the project water supply not required for use
within the District.”8” Furthermore, the statute that authorized the United States to entered into
such repayment contracts also provides the Secretary of the Interior the authority “for
furnishing municipal or miscellaneous water supplies” by provision or contract of sale, as long
as this additional supply “will not impair the efficiency of the project for irrigation purposes.”
16 US.C. § 590z-7. Thus, the MCD could contract with the Federal government for releases
from Jackson Gulch Reservoir, so long as those releases would not affect the project’s primary
responsibility to provide supplemental irrigation supplies within the Basin.88

B. Physical Solutions to Improve Streamflows

Physical tools are also available to the MCD to achieve streamflow restoration. Two types of
physical solutions are projects that involve implementation of irrigation efficiencies and
phreatophyte eradication.8? Neither of these efforts, however, is a direct solution towards
improving streamflows, mainly because the water “saved” cannot be placed into the instream
flow program directly, such as under an acquisition. Nevertheless, these efforts may have
indirect beneficial effects that can be protected in other ways.

Studies have shown that phreatophyte eradication has the potential to add water to a system.%

8 See CONTRACT BETWEEN THE UNITED STATES AND MANCOS WATER CONSERVANCY DISTRICT RELATING TO THE MANCOS
PROJECT at § 16(a).

86 Id. at § 16(b)(4)(v).

87 Id. at § 16(b)(4)(vi).

8 This approach should be examined in more detail because careful consideration should be given to the
consequences to the system if a lease from Jackson Gulch Reservoir is used. A lease of Jackson Gulch Reservoir water
should not trade fixing flows in the system in one season at the expense of another.

8 A phreatophyte, literally a ‘water-loving’ plant, takes its water out of the water table and is often found on the
banks of western rivers.

% The pervasive spread of two nonnative plants, the saltcedar and Russian olive, lead many to believe that removal
of those species would generate dramatic water savings. New studies indicate a more nuanced understanding. A
recent United States Geological Survey review found “[p]rojects that remove saltcedar and Russian olive with the
intention of making more water available for beneficial use by reducing evapotranspiration and increasing flow in
streams have produced mixed results.” See United States Geological Survey, SALTCEDAR AND RUSSIAN OLIVE IN THE
WESTERN UNITED STATES - A REPORT ON THE STATE OF THE SCIENCE, Fact Sheet 2009-3110. Found at
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But the water freed up by such efforts belongs to the system, not the individual. Colorado law
differentiates between “developed water” and “salvaged water.” Developed water is water an
appropriator makes available to a system that would not have been available by natural means;
transbasin water is the classic example of developed water. Salvaged water is water that
belonged to the system but for some reason was lost (e.g., through phreatophyte
evapotranspiration). Phreatophyte eradication does not produce new water, only water that is
subject to the call of the river.9

Structural projects/efficiency improvements in irrigated agriculture also have the potential to
free up a significant amount of water. Techniques to improve agricultural efficiency include
changing from flood to drip irrigation, levelling fields, better scheduling and managing of water
deliveries, mixing crops and planting patterns, reconstructing inefficient headgates, and
reducing seepage and evaporation through ditch lining and pipes.?2 With the implementation
of conservation measures, the idea is that there will be no unintended or detrimental changes to
the agricultural operations but water is freed up for additional uses.

However, improving irrigation efficiency to unleash wasted water does not have the effect of
creating the transferable (i.e., leasable or saleable) savings that some hope. It is axiomatic that
rights to use water in Colorado are based on the system of prior appropriation. Under prior
appropriation, an appropriator obtains a water right from the state for a fixed amount of water
necessary to accomplish a beneficial use. Any surplus water above the amount needed to
accomplish the beneficial use is technically not part of the water right, i.e., is waste; a water
right ripens only to the extent of the amount of water actually put to beneficial use. Thus, if a
farmer improves irrigation efficiency, meaning he or she accomplishes the same beneficial use
with less water, he or she is not entitled to use—or claim a property interest in — the conserved
water because the water right only extends to the amount of water necessary to accomplish the
beneficial use. As a result, prior appropriation laws create a disincentive to improve efficiency
because the appropriator is not legally entitled to the conserved water. Thus, water
conservation may make water formerly used for irrigation available to local streams, but
because there isn’t a legal mechanism to claim it, there isn’t a marketable interest in it. The
water savings become water available to the stream and subject to appropriation by
downstream users.

Just because efforts such as phreatophyte eradication and irrigation efficiencies fail to create
marketable interests in the saved water does not mean that these efforts don’t have a role to
play in the Conservation Project. Quite the contrary. As previously mentioned, we learned
through our interviews that the handful of efficiency projects conducted in the Basin have made
more water available in the system, making downstream and junior water rights more reliable.
If these kinds of projects continue to be conducted and new water uses do not come
immediately online, the extra water in the system could address some of the water availability
problems discussed above. An instream flow appropriation could then be used to protect this
water from future diversions.

http://pubs.usgs.gov/fs/2009/3110/. The study review found “[g]enerating water savings through vegetation
removal requires long-term replacement of saltcedar and Russian olive with plant communities that transpire less
water than saltcedar or Russian olive.”90 Id.

91 Southeastern v. Shelton Farms, 529 P.2d 1321 (1974).

92 Michael A. Gheleta, Water Use Efficiency and Appropriation in Colorado: Salvaging Incentives for Maximum Beneficial
Use, 58 U. COLO. L. REV. 657, 658 (1988).
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Finally, streambeds and channels themselves can be modified to enhance habitat for fish or
waterfowl. A wide-braided stream can have its width reduced and depth increased to provide
better fish habitat. Deep pools or eddies can be constructed to provide holding and breeding
areas for fish. Sections of river with reaches of shallow rocky channel that, in the summer, get
hot during the day and increase the evaporative losses can be remediated with the creation of
pools that can cool the flow and improve downstream flow and issues with temperature. Even
if no additional water is provided, these improvements can result in better and additional
habitat, which ultimately is a prime goal of instream flow protection.

VIII. CONCLUSIONS AND RECOMMENDATIONS

Our analyses of the Mancos River Basin, from our interviews with local stakeholders to
familiarizing ourselves with existing studies, have uncovered a unique example of collaborative
work making a real difference in Colorado. If the Mancos Conservation District continues to
pursue projects to bolster and protect flows from the top of the basin to the state line, much of
the infrastructure to engage in these efforts exists already, with partnerships being developed or
already in place, funding secured or being pursued, and with the community largely supportive
of the ongoing efforts. In our Recommendations below, we have outlined the next steps, all of
which can be accomplished with the will and adequate funds in place.
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RECOMMENDATIONS

1. Examine potential for new instream flow appropriations. The MCD should examine if new
appropriations for instream flows can be put in place. The group will need to determine if
there is a natural environment to be protected, that water is available, and that no mjury will
occur on reaches where there isn't any existing protection. The threshold analysis will be water
availability, followed by an analysis of the natural environment. The MCD will need to hire
some technical help with these analyses.

2. Examine potential for instream flow acquisitions. The MCD should look to the acquisitions
program to assist with flow restoration in places where low flows are limiting the existence of a
natural environment. MCD's approach to acquisitions can build naturally from the effort to
determine appropriate areas for new appropriations described in Part VII(A)(ii) of this memo.
If there are areas identified in the new appropriations analysis that cannot qualify for instream
flow appropriations due to water availability issues, the acquisitions program then becomes a
natural tool. A recommended method for working to supply enough water for the acquisitions
program is a reverse auction for water rights.

3. Continue efficiencies projects. We learned through our interviews that the handful of
efficiency projects conducted in the Basin have made more water available in the system,
making downstream and junior water rights more reliable. If these kinds of projects continue to
be conducted and new water uses do not come immediately online, the extra water in the
system could address some of the water availability problems discussed above. An instream
flow appropriation could then be used to protect this water from future diversions, but this
method will only be effective to the extend it is implemented in a timely fashion.

4. Consider other projects as appropriate. Efforts to eradicate phreatophytes should continue,
as well as streambed and other modifications that may help improve the local system. These
projects can also be used in conjunction with instream flow projects to maximize the benefits.

COLORADO WATER TRUST
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Exhibit 1 - Jackson Gulch Reservoir’s Decrees

Name Amount Decreed Appropr'n Date Decree/ Decreed Use(s)
Source Adjud’n Date

Jackson Gulch 9,980 acre-feet Jackson October 31, 1936 March 22, 1963 “irrigation, power,
Reservoir Gulch and domestic, munici'pal, fire
(CA967) West protection, recreational,

Mancos industrial, manufacturing,
River and other beneficial
purposes”

Jackson Gulch 258.17 cfs West October 31, 1936 March 22, 1963 “for storage and direct

Inlet Canal Mancos passage . . . for discharge
(CA 967) River and release . . . in the
irrigation of lands . . . and
for other beneficial
purpose”

Jackson Gulch Not less than Jackson October 31, 1936 March 22,1963 “shall, at all times, be
Reservoir 200 acre-feet Gulch and retained and remain in
(CA967) West said reservoir for the

Mancos preservation of fish life
River therein”

Jackson Gulch 1,385 acre-feet West 1954 December 31, Refilling of Jackson Gulch
Reservoir Mancos 1991 Reservoir for “irrigation,
(Case No. River domestic, municipal, fire
91CW58) protection, recreational,

industrial, manufacturing
and other beneficial
purposes”

Jackson Gulch 1,385 acre-feet West December 31, 1990 | December 31, “power generation”
Reservoir conditional Mancos 1991 (Case No. 04CW52 makes
(Case No. (made absolute River clear that this is not a
91CW58) by 04CW52) separate water right,
(Case No. simply the addition of
04CW52) power use to above right)

Jackson Gulch 616 acre-feet West December 31, 1990 December 31, “irrigation, domestic,
Reservoir conditional Mancos 1991 municipal, fire protection,
(Case No. (extended by River recreational, industrial,

91CW58) (Case | 04CW52) (made manufacturing, power

No. 04CW52) absolute by generation and other
(Case No. 07CW21) beneficial purposes”
07CW21)

Jackson 258 cfs West 1971 December 31, “fish enhancement and
Reservoir : Mancos 1991 recreation”
Diversion River
(Case No. “any water diverted from
91CW58) river for this flow through

surface water right will be
measured into the
Reservoir and measured
back to the river system,
with Jackson Gulch
Reservoir absorbing any
loss through evaporation”

Jackson Gulch 33 cfs, West December 31, “for the historic irrigation
Reservoir conditional Mancos 1991 season: March 15 - October
(Case No. (Case No. River 31, for the Jackson
91CW58) 04CW52 Reservoir Power Diversion

abandoned) ... for nonconsumptive

use for power generation”




Exhibit 2 - Mesa Verde National Park’s Appropriated Rights

Name Amount Decreed | Appropr'n Date Decree/ Decreed Use(s)
Source Adjud'n
Date

West Mancos | 120 acre-feet West 3/22/1963 “for domestic, fire
Water Supply | perannum | Mancos protection, and other

System for of storage or River beneficial uses to and

Mesa Verde direct flow for the use of the
National Park Mesa Verde National

Park”

West Mancos | 100 acre-feet West 3/22/1963 | “should occasion and
Water Supply | perannum | Mancos necessity require in

System for River the manner provided

Mesa Verde for as to said 120 acre
National Park feet of water”
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DISTRICT COURT, WATER DIVISION NO. 7, STATE OF COLOA&BCDG ]997

CASE NO. W-1633-76 ‘ WATER RESOURCES
‘ STATE ENGINEER

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DECREE

CONCERNING THE APPLICATION FOR WATER RIGHTS OF THE UNITED STATES
OF AMERICA IN THE COUNTY OF MONTEZUMA (Reserved Water Rights for
Mesa Verde National Park)

THIS MATTER comes before the Court for entry of Findings of
Fact, Conclusions of Law and Decree on the application for reserved
water rights at Mesa Verde National Park.  The Court, having
examined the records and files herein, having taken testimony where
such testimony was necessary, and being now fully and sufficiently
advised in the premises, hereby makes the following Findings of
Fact, Conclusions of Law and Decree:

EINDINGS OF FACT

1. Pursuant to the McCarran Amendment, 43 U.S.C. §666, the
United States of America filed an application for water rights at
Mesa Verde National Monument, Hovenweep National Monument and Yucca
House National Monument on December 30, 1976, which was assigned
Case No. W-1633-76. An amended application for reserved water
rights for Mesa Verde National Monument was filed on February 7,
1977. Thereafter, on March 17, 1977, the United States filed a
pleading to correct its Application to indicate that Mesa Verde was
a national park rather than a national monument.

2. The following Objectors timely filed Statements of
Opposition in Case No. W-1633-76: ._

City and County of Denver

State of Colorado, Department of Natural Resources
Dolores Water Conservancy District
Southwestern Water Conservation District
Florida Water Conservancy District

La Plata Water Conservancy District

Mancos Water Conservancy District

Summit Reservoir and Irrigation Co.
Colorado River Water Conservation District
Town of Rico

City of Cortez

Town of Dolores

Town of Dove Creek

Montezuma Valley Irrigation Co.

Dolores Flood Control District

All of the Objectors, with the exception of the Town of Rico
and the Dolores Flood Control Dastrict, have stipulated to the

CENTRAL FILES



entry of this Findings of Fact, Conclusions of Law and Decree
(*Decree”) or withdrawn their Statement of Opposition. As stated
in the Affidavit filed concurrently with this Decree, the United
States was unable to locate present counsel for the Dolores Flood
Control District or confirm that it is still in existence.

3. The name, address and telephone number of the applicant:

United States of America

% U.S. Department of Justice
999 18th Street, Suite 945
Denver, CO 80202

(303) 312-7300

4. 1In its application, the United States:

a. claims reserved rights in Mesa Verde National Park
to "all water in, on, under, adjacent or otherwise appurtenant to
the land . . ., tributary or non-tributary . . ." described by an

Act creating Mesa Verde National Park approved June 29, 1906 (34
Stat. 616), and the Acts of June 30, 1913 (38 Stat. 82); February
26, 1931 (46 Stat. 1422); April 25, 1928 (45 Stat. 458); December
23, 1963 (77 Stat. 473); and Presidential Proclamation No. 1998 of
May 27, 1932 (47 Stat. 2511), with priority dates as of the dates
these lands were withdrawn from the public domain.

b. claims reserved water rights for the following uses:

for the preservation from injury or spoliation
of the ruins and other works and relics of
prehistoric and primitive man within said
park; recreation, domestic uses; municipal and
administrative sgite uses; irrigation; stock
grazing and watering; the development,
conservation and management of resident and
migratory wildlife and wildlife resources, the
terms wildlife and wildlife resources to
include birds and mammals, and all other
classes of wild animals and all types of
aquatic and 1land vegetation wupon which
wildlife is dependent; £fire fighting and

protection, forest growth,  management,
improvement and protection; commercial
drinking and sanitary uses; road watering,
watershed protection and management;
wilderness preservation, flood, soil erosion
control; preservation of educational,

historic, scientific, scenic, aesthetic and
other public values and habitat protection and
management .
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c. claims reserved water rights from the following
gources and in the following amounts: that quantity "of surface,
ground and underground waters, both tributary and non-tributary,
which are situated in this Water Division and are located in, on,
under, adjacent, or otherwise appurtenant to" the reservation, and
which are, or will become, necessary to fulfill the present and
future purposes for which the reservation was created.

5. Mesa Verde National Park was established by an Act of
Congress creating Mesa Verde National Park on June 29, 1906 (34
Stat. 616) "for the preservation from injury or spoliation of the
ruins and other works and relics of prehistoric and primitive man
within said park."

6. On June 30, 1913, (38 Stat. 82) an Act wmaking
appropriations for the current and contingent expenses of the
Bureau of Indian Affairs, for fulfilling treaty stipulations with
various Indian tribes, and for other purposes, for the fiscal year
ending June 30, 1914, extended the boundaries of the Mesa Verde
National Park adding additional parcels of land in which the Mancos
River flows and in which springs originate.

7. On April 25, 1928, (45 Stat. 458) an Act to accept the
cession by the State of Colorado of exclusive jurisdiction over the
land embraced within the Mesa Verde National Park, and for other
purposes required the Secretary of the Interior to

make and publish such general rules and
regulations as he wmay deem necessary and
proper for the management and care of the park
and for the protection of the property
therein, especially for the preservation from
injury or spoliation of the ruins and other
works and relics of prehistoric or primitive
man, all timber, mnatural curiosities, or
wonderful objects within said park, and for
the protection of the animals and birds in the
park from capture or destruction, and to
prevent their being frightened or driven from
the park; and he shall make rules and
regulations governing the taking of fish from
the streams or lakes in the park.

8. On May 27, 1932 Presidential Proclamation No. 1998 (47
Stat. 2511) reserved certain additional lands described therein for
scenic and road preservation purposes for inclusion within Mesa

Verde National Park.

9. On December 23, 1963 an Act to revise the boundaries of
Mesa Verde National Park, Colorade and for other purposes, (77
Stat. 473) further amended the boundaries of Mesa Verde National
Park and required the National Park Service to administer lands "in
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accordance with the Act entitled 'An Act to establish a National
Park Service, and for other purposes, '" approved August 25, 1916
{39 Stat. S535), as amended and supplemented (16 U.S.C. § 1, et

seq.).

10. The boundaries of the respective reservations are shown
in Exhibit A, the map attached hereto and made a part hereof.

11. The Mancos River, an identifiable and discrete water
course within Mesa Verde National Park, enters the northeast part
of Mesa Verde National Park in the NW1/4NE1/4 of Section 26, T. 35
N., R. 14 W. of the New Mexico P.M., and traverses lands reserved
by the Act of June 30, 1913 (38 Stat. 82) in the E1/2 of Section
26, and the E1/2 of Section 35, T. 35 N., R. 14 W. and the W1/2 of
Section 1 and the N1/2 of Section 12 T. 34 N., R. 14 W. of the New
Mexico P.M., and exits the park in the NW1/4SEl/4, Section 12, T.
34 N., R. 14 W, of the New Mexico P.M.

12. Maintenance of instream flows in the Mancos River in Mesa
Verde National Park is necessary to meet the primary purposes of
the Park as described by the Acts of June 29, 1906 (34 Stat. 616);
April 25, 1928 (45 Stat. 458); December 23, 1963 (77 Stat. 473);
and Presidential Proclamation No. 1998 of May 27, 1932 (47 Stat.
2511) .

13. There are numerous springs located on the lands reserved
from the public domain in Mesa Verde National Park. These springs
served as sources of water for the "prehistoric and primitive®
inhabitants of the lands now comprising Mesa Verde National Park.
The flow of these springs irrigates natural vegetation of the kind
which was used by the "prehistoric and primitive® inhabitants as
sources of food and fiber. The continued flow of these gprings is
necessary for interpretation of the life of the "prehistoric and
primitive" inhabitants of Mesa Verde National Park. Also, the
continued flow of these springs is necessary for preservation of
"all timber, natural curiosities, or wonderful objects within said
park, and for the protection of the animals and birds in the park."

14. Exhibit B (IN SITU USES FOR SPRINGS AT MESA VERDE
NATIONAL PARK), which is attached hereto and made a part hereof,
lists the springs located on the lands reserved from the public
domain in Mesa Verde National Park by number, name, legal location,
and amount of water necessary for the purposes described by the
Acts of June 29, 1906 (34 Stat. 616); April 25, 1928 (45 Stat.
458); December 23, 1963 (77 Stat. 473); and Presidential
Proclamation No. 1398 of May 27, 1932 (47 Stat. 2511). The springs
identified in Exhibit B will be utilized for in situ uses that
include evapotranspiration by natural vegetation, used by birds and
animals, and the interpretation of the life of the "prehistoric and
primitive"™ inhabitants.

15. In addition to the foregoing requirements for water
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within Mesa Verde National Park, the National Park Service needs a
reserved water right of 70 acre-feet per annum to help satisfy
future requirements for the operation, administration, and
protection of Mesa Verde National Park, including but not limited
to such uses as, excavation, restoration and preservation of ruins
and structures:; construction of wvisitor facilities; staff and
visitor domestic uses; and fire suppression. This water is
necessary to fulfill the primary purposes of Mesa Verde National
Park as described by the Acts of June 29, 1906 (34 Stat. 616);
April 25, 1928 (45 Stat. 458); and December 23, 1963 (77 Stat.
473); and Presidential Proclamation No. 1998 of May 27, 1932 (47
Stat. 2511).

16. The United States has an appropriative water right for
120 acre-feet per annum and has an additional appropriative right
for 100 acre-feet per annum pursuant to water rights decreed on
March 22, 1963. These rights have a priority date of October 31,
1936, and consist of either storage or direct-flow, or both, from
the West Mancos River with compensatory exchange releases from
Jackson Gulch Reservoir.

CONCLUSIONS OF LAW

17. All notices required by law for filing and publication of
the application in the Resume of Water Division No. 7 have been
fulfilled and the court has jurisdiction over the subject matter
and all parties whether or not they appeared. The time for filing
Statements of Opposition has expired.

18. The primary purposes of Mesa Verde National Park are as
stated in the Acts of June 29, 1906 (34 Stat. 616); April 25, 1928
(45 Stat. 458); and December 23, 1963 (77 Stat. 473); and
Presidential Proclamation No. 1998 of May 27, 1932 (47 Stat. 2511)
to wit: "the protection . . ." and "the preservation from injury or
spoliation of the ruins and other works and relics of prehistoric
and primitive man, all timber, natural curiosities, or wonderful
objects . . ., and for the protection of the animals, birds and
fish in the park.™" \

19. Under the federal reserved rights doctrine, the United
States has reserved instream flow rights in the Mancos River within
the boundaries of Mesa Verde National Park to fulfill the primary
purposes of Mesa Verde National Park. Axizona v, California, 373
U.S. 546, 600 (1963}); Cappaert v, United States, 426 U.S. 128, 138
(1976); United States v, Denver, 656 P.2d 1, 20 (Colo. 1982).

20. Under the federal reserved rights doctrine, the United
States also has the following reserved water rights with the
following priority dates to meet the present and future needs for
water necessary to fulfill the primary purposes of Mesa Verde
National Park. Axizopa v. California, 373 U.S. 546, 600 (1963);
Cappaert v. United States, 426 U.S. 128, 138 (1976); United States
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v, Denver, 656 P.2d 1, 34-35 (Colo. 1982).

a. The United States has reserved water rights for the
springs described in Finding of Fact Nos. 13 and 14 above and
Exhibit B. The priority dates are the dates of the reservation of
the land containing the springs.

b. The United States has reserved water rights for 70
acre-feet of water per annum to help satisfy future requirements
for the operation, administration, and protection of Mesa Verde
National Park, including but not limited to such uses as,
excavation, restoration and preservation of ruins and structures;
construction of visitor facilities; staff and visitor domestic
uses; and fire suppression. The priority dates are the dates the
lands were withdrawn from the public domain.

21. The United States has demonstrated its entitlement to
this decree as a matter of law.

DECREE
IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

22. The Findings of Fact and Conclusions of Law contained
herein are incorporated by reference and made a part of this
Decree.

23. The United States is decreed reserved rights for the
springs identified in Exhibit B, which is incorporated by reference
and made a part of this decree, for use in gitu, in the amounts
stated in Exhibit B. This water is necessary to fulfill the
primary purposes of Mesa Verde National Park as described by the
Acts of June 29, 1906 (34 Stat. 616); April 25, 1928 (45 Stat.
458); December 23, 1963 (77 Stat. 473); and Pregidential
Proclamation No. 1998 of May 27, 1932 (47 Stat. 2511). The
priority dates are the respective reservation dates identified in
Exhibit B,

24. For the flows and time periods listed below, the United
States is decreed reserved rights to instream flows in the Mancos
River, flowing within Mesa Verde National Park, beginning at the
point where the Mancos River enters reserved lands in the SE1/4
quarter of Section 26, T. 35 N., R. 14 W. of the New Mexico
Principal Meridian, with a priority date of January 1, 1995. This
water is necessary to fulfill the primary purposes of Mesa Verde
National Park as described by the Acts of June 29, 1906 (34 Stat.
616); April 25, 1928 {45 Stat. 458} ; Decembexr 23, 1963 (77 Stat.
473); and Presidential Proclamation No. 1998 of May 27, 1932 (47
Stat. 2511).

a: August 1 through January 31 -~ 5 ¢.f.s.
b: February 1 through February 28 - 10 c.f.s.
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March 1 through March 31 - 15 C.
April 1 through April 30 - 30 c.
May 1 through May 31 - 45 c.f.s.
June 1 through June 30 - 12 c.f.s
July 1 through July 31 - 6 c.f.s.

.S
.5.

G o At

25. The United States is decreed reserved water rights in the
amount of 70 acre-feet of water per annum to help satisfy future
requirements for the operation, administration, and protection of
Mesa Verde National Park, including but not limited to such uses
as, excavation, restoration and preservation of ruins and
structures; construction of visitor facilities; staff and visitor
domestic uses; and fire suppression. This water is necessary to
fulfill the primary purposes of Mesa Verde National Park described
by the Acts of June 29, 1506 (34 Stat. 616); April 25, 1928 (45
Stat. 458); and December 23, 1963 (77 Stat. 473); and Presadential
Proclamation No. 1998 of May 27, 1932 (47 sStat. 2511). Except as
provided in paragraph 26, below, this water may be developed from
"any water in, on, under, adjacent or otherwise appurtenant to"
Mesa Verde National Park. The priority dates for these 70 acre-
feet are the dates of reservation associated with the location of
the diversion.  The priority date for the water which may be
diverted from the Mancos River pursuant to paragraph 26 below is
June 20, 1913.

26. The National Park Service will satisfy its need for water
for future operation, administration, and protection of Mesa Verde
National Park in the following order: 1) First, from the existing
120 acre-feet per annum appropriative water right from the West
Mancos River described in paragraph 16 above; 2} Second, from the
additional 100 acre-feet per annum appropriative right from the
West Mancos River described in paragraph 16 above; and 3) Third, to
the extent such appropriative rights are not adequate to
accommodate increased utilization and visitation at Mesa Verde
National Park, then from the reserved water rights of the United
States for 70 acre-feet of water per annum described in paragraph
25 above, provided that at no time will the withdrawal of water
from the Mancos River pursuant to this reserved right exceed 10
acre-feet per annum, with only five acre feet diverted during the
irrigation season: June through October.

27. This judgment and decree constitutes the final
adjudication of all claims of the United States for reserved rights
for Mesa Verde National Park pursuant to the Acts of June 29, 1906
(34 Stat. 616)}; June 30, 1913 (38 Stat. 82); April 25, 1928 (45
Stat. 458); December 23, 1963 (77 Stat. 473); and Proclamation No.
1998 of May 27, 1932 (47 Stat. 2511) and any other applicable
federal acts enacted prior to December 30, 1976.

28. Prior to diversion and use of any surface water on land
reserved from the public domain in Mesa Verde National Park, the
National Park Service shall provide the State Engineer the same
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information that would be required in an application for a surface
water right. Whereupon, the State Engineer shall administer the
use in accordance with this Decree.

29. Prior to constructing any well, the National Park Service
shall provide the State Engineer the same information required of
an applicant for a permit to construct a well. Upon receipt of the
information required of an applicant for a permit to construct a
well, the State Engineer shall issue a permit and administer the
uge in accordance with the terms of this decree.

30. Subject to the availability of funds, the United States
shall install and maintain such water measurement devices,
recording devices, content gauges and inlet and outlet measurement
and recording devices, as the case may be, as are deemed essential
by the Office of the State Engineer; provided, however, that such
devices shall not be located so as to interfere with the purposes
of Mesa Verde National Park; and further provided that the United
States shall not be entitled to curtailment of other water rights
for the benefit of any of the water rights decreed herein unless
the United States has installed and is maintaining the measurement
devices required pursuant to this paragraph.

31. Because this Decree was entered pursuant to agreement of
the parties and the issues decided herein have not been litigated
between the parties, the parties shall not be collaterally estopped
from asserting any factual and/or legal issues in any other cases
not involving these water rights. This Decree shall not be used,
considered, or cited as precedent in any other case except and only
to the extent that the rights decreed herein are at issue.

32. The water clerk shall serve a copy of this Decree upon
the parties, the Division Engineer, Water Divisgion No. 7, and the

State Engineer. S/
DATED this .3/~ day of szég , 1997.

J

BY THE COURT:

1/4 4. /7‘5——

/ TIMOTHY /A. PATALAN, Water Judge
Water Division No. 7
State of Colorado
Beegles (3) C. Fossum
Simpson K. McCabe
Weiss
Sheftel
. W. McDaniel
Hallford

Wells
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EXHIBIT B

IN SITU USES FOR SPRINGS AT MESA VERDE NATIONRL PARK

The following springs are located north of the Ute Line on land reserved by the RAct of June 29, 1906:

Spr. Legal Amount
! Source Name Description {gpm)
3 Rock Springs H1 SWSES7T34NR15W * 0.014

26 West Long Canyon Spring NESESTT34NRIGW * 0.045

28 Upper Soda Can. Spring‘l4 NWNWS3T34HR15W * 5.0

29 Upper Soda Canyon Spraing #3 SWSWS34T35NR15W g.022

30 East Navajo Canyon Spring #2 NENWS4T34HR15W * 0.022

31 Battleship Rock Spring #1 SESWS34T3I5NR15W D.D22

a5 Long Canyon Spring #1 NWNES31T35NR15W 0.022

36 West Navajo Canyon Spring NWSES32T35NR15W 0.022

38 School Section Canyon Spring #3 SESES25T35NR]15W 0.022

a9 Prater Canyon Spring #3 S5ESWS32T3SNR14W 0.022

40 Morefield Can. Spring M4 NWNWSATI4NR14W * 0.25

41 Prater Canyon Spring #2 NWSWS29T35NR] 4W 0.022

42 Morefield Canyon Spring #3 SWNWS33T3I5NR14W 0.022

43 Mcccasin Canyon Spring #1 NWSWS19T3SNRL4W 0.022

NOTE: Legal descriptions are defined as the quarter section of the quarter section of a given sectlon,

township, and range (e.g., SWSW3T3I6ENR30W). All townships are north of the Base Line, except as noted below,
which extends across New Mexico (between 34 and 35 degrees latitude), and all ranges are weat of the New Mexico
Principal Meridian. Unsurveyed or protracted sections are taken from Bureau of Land Management Protraction
Diagram 31, October 28, 1964 and are ldentified with an asteriak (*) following the legal description.



44
45
46
56
62
70
71
14
11
81
87
50

112

122

134

135

146

153

154

158

Source Name

West Prater Canyon Spring
Waters Can. Spring ¥l

pPrater Canyon Tunnel SpringA
Frink Trail Boulder Spring
Moccasan Overlook Spring
Morefield Canyon Spring #1
Morefield Point Spring #2
Moccasin Canyén Spring #2
Keesee Fleld Spring

East Navajo Canyon Spring #1
Line Change Seep

School Sec. Can. Spring #2

W Little Soda Can. Spring K3
prater Canyon Boxelder Spring
W Little Soda can. Spring ¥l
Frink Trail sSlum Gulliun Spring
W Little Soda Can. Spring 2
Vulture Cli1ff Spring

Mancos Canyon Spring 13906

School Section Canyon Spring #1

Legal
Deacription
SWNES19TI5NR14W
NENES28T35NR14W
NWSWS17TISNR14W
NWNWS23T35NR15H
NENESZ24T3I5NR15W
SH52520T35NR14;
SWNWS21T3I5NR14W
SWSHWS19T35NR14W
SESWS4T35NR14W
SWNWS27T35NR]1 5W
NENWS19T35NR14W
NESWSZ4T3I5NR15H
NWNES34T35NR15W
NWNWS20T35NR14W
SWSES22T15NR35W
NWSWS23T3ISNR15W
NHNESZ?T35N815H
SESWS9T35NR14W
SENES27T35NR14W

SENWS24T35NR1SW

Amount
{gpm}

0,022

0.022

0.022
12.0
0.355

0.022

0.022

0.022

0.022

0.022

0.022

0.125

0.022

0.022



Spr.

165
176
177
182
183
192
135
196
137
158
133
204
213
214
215
216
217
223
224

226

Source Name
Morefield Ridge Spring

Eaat Rim Trail Spring

Morefield Point Spring #1
Upper Sada Canyon Spring #2
Morefield Canyon Spring #2

Mile 2 Wetherill Road Spring

Prater
Prater
Prater

Prater

Prater Can Sade Canyon Spring

Knife Edge Trail Spring

Mancosg
Mancos
Mancos
Mancos
Mancos
HWaters

Whites

Upper Soda Canyon Spring #1

Ridge Spring #1
Ridge Spring #2
Ridge Spring #3

Canyon Spring #1

Canyon Gully #1
Canyon Gully #2
Canyon Gully #5
Canyon Gully #6
Canyon Gully #7
Canyon Spring #2

Canyon Spring

Legal

=3 on
SWNWS33TISNR14W
SWSWS16T35NR14H
SWNWS21T3ISNR14W
NWSES26T3SNR15W
NESES29T35NR14W
SENES21T3SNR1SH
NWSESTTISNR14W
NWSES7T35NR14H
SWSES7T3SNR14W
NWSES18T35NR14W
NWNWS29T3SNR14W
SWSWS7T35NR14W
NWNWS26T35NR14W
SENWS26T3I5NR14W
NENWS35T3SNR14W
NENWS35T35NR14W
SESWS15T3ISNR14W
SESES28T3SNR14W
NESWS27TI5NR14KW

NWSES23T35NR15W

Amount

lapm),
0 022

0 355
5 0
0.125
0.125
1.5
20



—

Source Name

Culvert One

Prater Canyon-Turkey Spring

Legal
Description

NWNESTT3SNR1 4%

SWSWS29T35NR14W

Amount
{gpm)

5.0

The following springs are located south of the Ute Line on land reserved by the Act of June 30, 1913:

10
11
12
13
14

15

Source Name

Spruce Tree House Spring
Soda Canyon Cliff Spring
spring House Spring

Cliff Palace Spring

Clrff Canyon Spring H1
Wickiup Canyon Spring #3
Square Tower House Spring
Fewkes Canyon Spraing §2
Fewkes Canyon Spring K1
Fewkes Canyon Spring #4
Clrff Canyon Spring #3
Sunset House Spring
Navajo Canyon Reed Springs

Bobcat canyon Spring 1

Legal «
Description

NWNWS21T34NR15W
SESES27T34NR1SW
SWNWS18T3I4NR1SW
SENES28T34NR15W
NWSES21T34NR15W
NWSWS20T3I4NR15HW
SENBSZBTdeRISH
SWNES28T34HR15W
SWNES208T34NR15W
SENESZBT34NR15W
NENES2BT349NR15W
NWSWS27T34NR]15W
NESWS29T34NR15W

NWNWS19T34NR15W

Amount
(gpm)

0.014
0.014
0.014
0.014
0.014
0.014
0.014
0.014
0.014
0.014
0.014
0.014
0.045

0.014




-

Source Name

15
17
18
19
20
21
22
23
24
25
47
48
53
54
55
61
63
64
66

67

Long Canyon Spring #3

Rock Can. Kodak House Spring
Rock Can. Long House Spring
Wickiup Can. Spring §2
Navajo Can. Spring 1
Wickiup Canyon Spring #1
Rock Can. Spring #2

Lower Soda Canyon Spring #3
Rock Canyon Spring §1

Rock Canyon Jug House Spring
Balcony House Spring #1
Balcony House Spring #2
Lower Soda Canyon Spring ¥2
Lower Soda Canyon Spring #1
Horse Canyon Spring

Cliff Canyon Spring #2
Navajo Canyon Spring ¥3
Navajo Canyon Spring ¥4
Nordenskiold Site 12 Spring

Fuller Brush House Spring

Legal
Deacription

NESWS]8T3I4NR15W *

NESES24T34NR16W
SWSES13TI4NR1EW
SESWSTT34NRLISW *
NENESTT34NR15W *
NWNWSTTI4NRISMH *
NESES25T34NR16W
NESES27T34NR1SW
NESWS13T34NR]16W
SWNWS13T34NR16W
NESWS27T34NR15W
NESWS27T34NR15W
SENWS27T34NR15W
SWSES22T34NR15W
SWSWS25T34NR16W
NENES28T34NR15W
NESWS29TJI4ANR]1 SN
NESWS29T34NR15W
NENES25T34NR16W

NESES30T34NR15W

Amount
(gpm)
0.014
0.125

0.003

0.014
0.045
0.045
0.014
0.014
0.014
0.045
0.355
6.014
0.045
0.045
0.0114

0.014



80
86
95
S8
93
107
109

115

119
128
131
136
137
143
144
147
148

149

Source Name
Rock Canyon Spring #¥3
Navajo Canyon Spring A5
Middle Soda Canyon Spring #1
Eche Cliff Dike Spring

Echo Cliff Slump Sprlnés
Rock Springs §2

Rock Springs 43

Spruce canﬁon Spring

Spruce Tree Canyon Spring
Chapin Mesa Spring

Long Canyon Spring #2
Fewkes Canyon Spring #3
Spruce Canyon Spring #2
Spruce Canyon Spring #1
Fewkes Canyon Spring #5
Lower Soda Canyon Spring #4
Bobcat Canyon Spring #2
Bobcat Canyon Spring #3
Lower Long Canyon Spring §2
Lower Long Canyon Spring #1

Soda Point Overlaok Spring #2

Legal
Deacription

SWSWS30T34NR15W
NWSES29T34NR15W
SWNES16T34NRL5W
SESWS29T34NR15W
SWNES29T34NR15W
SWNWS12T34NR16H
SWNWS12T34NR16W
NESES20T34NR15W
SWNWS21T34NR1SH
SWSWS9T34NR1ISH *
NENES13IT34NR16W
SENES28T24NR15W
SESESST34NR15W *
SWNESBTI4NR15W *
NESES28T34NR1SW
SESES27T34NR15H
NESWS19T34NR1SW
SESWS19T34NRL5W
SESES30T34NR1SW
NESES30T34NR15W

SWNES27T34NR15W

*

Amount
(gpm)

0.045

0.045

0.045
0.045
0.014
0 355
0.014
0.67

0.014
0.013
5.0

0.045
0.045
0.355
0.045

0.045



Legal Amount

Sgr. Source Name Description Agpm)
160 Lower Long Canyon Sprin§ 13 SWSES30T34NR1SW * 0.045
161 Wickiup Point Spring SENWS20T3I4NR15W * 1.42

169 Spruce Tree Point Spring NWNWS21T3I4NR1SW * 0.29

174 Soda Point Overlook Spring #1 SWNES27TI4NRISW * 0.014
188 Navajo Canyon Spring #2 NENWS20T34NR15SW * 0.045
208 Upper Wickiup Point Spring SENWS20T34NRIJW * 0.014
218 Under Limy Draw Pouroff Spring NESWS3IOT34ANR15W * 0.014
233 Hemenway House Spring SWSWS26T3I4NR15W 0.014

The following spring is located north of the Ute Line on land reserved by the Act of December 23, 1963:

spr. Legal Amount
# Source Name Deacription {gpm)
73 Park Entrance Spring SWSES29T36NR14W 5.0




Exhibit 5 - Mesa Verde National Park Federal Reserved Rights

Name Amount Decreed | Priority Date Decree/ Decreed Use(s)
Source Adjud'n
Date
Instream 8/1-1/31 Mancos 1/1/1995 “necessary to meet
Flows 5 cfs River the primary purposes
2/1-2/28 of the Park as
10 cfs described by the
3/1-3/31 [organic acts]”
15 cfs
4/1-4/30
30 cfs
5/1-5/31
45 cfs
6/1-6/30
12 cfs
7/1-7/31
6 cfs
Springs See Decree, See See Decree See Decree | “will be utilized for in
Exhibit 4 Decree situ uses that include
/ evapotranspiration
by natural vegetation,
used by birds and
animals, and the
interpretation of the
life of the “prehistoric
and primitive’
inhabitants.”
Future 70 acre-feet “any “The “to help satisfy future
Rights of water per water priority requirements for the
annum in, on, dates for operation,
under, these 70 administration, and
adjacent acre-feet are | protection of MVNP,
or the dates of including but not
otherwi reservation | limited to such uses
se associated as excavation,
appurte with the restoration and
nant to location of | preservation of ruins
Mesa the and structures;
Verde diversion.” | construction of visitor
Nationa facilities; staff and
1 Park”

visitor domestic uses;
and fire

suppression.”




COLORADO UTE INDIAN WATER RIGHTS
FINAL SETTLEMENT AGREEMENT

December 10, 1986

STATE OF COLORADO
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COLORADO UTE INDIAN WATER RIGHTS

FINAL SETTLEMEWT AGREEMENT

The United States, the State of Colorado, the Ute %ountaln
Ute Ind;an Tribe, the Southern Ute Indzan Tribe, and the addi-
tlonal governmental ang prlvace entltles signatory hareto, acting
thr@ugﬁ their respective repre emtat;vns, hereby agree as fol~

lows:

I. GENERAL‘PURPQSES

The purposes of this Coloraﬁo Ute Lnﬁlan Water Rights Final
Beltlement Agreem@nt are koO: (l) determine finally all rlghto of
bthe Southern Ute and Ute Mountaln Ute Indian Trlbeb, and of the
persons claiming under tha Tribes, to beneLlcxally usge water for.,
‘or Lo benafLC1ally use water on, under, adjacent to or cherw1se
appurtenant to, the Southern Ute -and Ute Mountain Ute Indlaﬂ
Reservations within the State of Colorado: (2) settle gxisting
disputes and remove causes of Future controversy'betweEn'the
Tribes and the State, Between the Tribes and the Unlted States,
and between Indians of the Re ervatlons or their successora and

other persons, concerning the rights to beneficially use water in

southwestern Colorado; (3) settle all ciaﬁmﬁ by the Tribes and by




the United States on behalf of the Tribeg in the water adjudica-
tibn proceedings pending in the Coloradq District Cdurt'EOK Water
Division No. 7 pursuant to the Colorado WaﬁervRight Datermination
and Administration Act of 1969, title 37, article 92, C.R.S.

{1873 and as amended); {4) to secure for the Tribes’ah~0ppor~
tunity to derive an econo&ic cenefit or generate revenue from the
use of the project and non—-project reserved water rights'secured<.
in this Agreement; (S} to ennance the Tribe's ability to meet
their repayment obligations under this Agreement; and {6) to
authorize the Tribes to séll, exchange, lease or otherwise tempo-

rarily dispose of their water.

II. DEFINITIONS

For purposes of this Agreement:
1. The term "Agreement™ ghall mean_thé Colorado Ute
Indian Vater Rights Final Settlement Agreement.
2. The term "Ahimas-La Plata Projegt” means the
Animas-La Plata Project, Colorado-New Mexico, a participating
project under the Colorado River Storage Project Act, 70 Sﬁat.

105, 43 7.8.C. 620, as amended by the Colorado River Basin

-

Project Ack, 82 Star. 885.
3. The term "Dolores ?roject" means the Dolores Froject,
Colorade, a participating project under the Colorado River Stor-

age Project Act, 70 Stat. 105, 43 U.8.C. 620, as amended by the
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Colorado Rivér'ﬂaéin Prqjeét Act, 82 Stat. 885,

4. The term "net acreg® means'tha acfes,.excluéive of
lands necessary for roads, buildings, or farm practices, whi¢h
the Tribes have'a right to irrigate puragant to this Agreement.

5. The term ”per-annumﬁ‘means per water year, with a
water year commencing on Octéberﬂl each year and'running'tbrough
the next succeeding September 30th.

6. The term "Secretary" means the Secretary of Ehevlnte~
rior,

7. The term "State Engineer® means the State Engineer of
the State of Colorado, as described in title 37, article 80,
C.R.S. (1973 & 1986 Supp.}, and hls agents and employees.

8. The teérm "State" means the State of - Colorado.

9. The term "Trlbal lands? @eans lands owned by the
Tribes or Tribal members or lanéé~held'in'ﬁrust-or‘other
restricted'stétus by the United Statéé5fcr the benefit of the
Tribes or individual Indians.

10. The terms "Tribe" or ﬁTriﬁeéﬁ mean the Ute Mo;ﬁtain
Ute Indian Trlbe and/or the Southern Gte Indzan Tribe, as the
LontexL requ¢res, whose Indian reserved water rights are quanti-
fied and secured by this Agreement . |

11. The term "tributary gr@uﬁd water" means "undg:grouné

~water” as that term is defined and used in section 37-92-103(11),

C.R.S. (1973 & 1986 Supp.).




12. The term ”pfoject':eserveégwaier right" means an
Indian reserved water right securéé to the_TribeS1by ;his Agree-
ment to water supplied either from the Animas-La Plata Project or
‘from the Dolores Project and held in trust by the United States
on behalf of the Tribes. ”

13. The term "non-project reserved water right" means an
Indian reserved water right secured to the Tfibes by thisfﬁgree—
ment other than the rights to water supplied from the Animas-La
Plata and bolores Projects and ﬁeld_intﬁrust by the United States
on behalf of the Tribes, and otheéAthan water secured to the
southern Ute Indian Tribe from the Plorida Project or the Pine
River.

14. The term "Tribal permit" means a permit issued by the
appr0p:iate'Tribal government to aqthOrize thé utilization of
water allocated to the Tribes uﬁdér the ierms of this Agreement,

15. The term "cfg" means cubic feet.per second. |

16. The term "cgmgined'Highiiné*Towaoc Canai" means the
Highline Diteh as improved aﬁd, ifAnecessary, exﬁended; or any
other canal or ditch COnstructea for the purpdsevof delivering
agricultural irrigation and‘fish an&~wildkiferdeVElopm6nt water
Lrom the Dolores Project to the Ute Mountain Ute Indian Reserva-
tion, including the laterals to be canétructed by the Bureau of
Reclamation pursuant to the DPR.

17. The term "DPR" means the Defirite Plan Report dated

e




September, 1979, for the Animas—ia Plata Proiject or the Definite
Plan Report dated April, 1977, and its supplement, dated April
1981, for the Dolores.Projeét, as the céntext requires,

18. The term "consumptiveAuSeﬁ means that quéntity of
water diverted from the hydrolegic stream systéﬁ and not returned
to the hydrologic stream systém_by elther surface flow or perco-
lation, |

19. The termlaFlérida Projectﬁ means the Florida Project,
Colorado, a participating project under the Colorado River Stor-
age Project Act, 70 Stat. 105, 43 U.S;C.Vézﬂ, as amended by the
Colorado River Basin Prbject Act, 82 Séaﬁ‘ 885. | |

20. The term ”Vailecita Resefvogr* means the Vallecito
Reservoir, Colorado, which is locéted Qﬁiﬁhe Pine River and théh
Is a feature of the Pine River Project, Colorado, which project
was constructed under the pxovigidns of section 4 of.the_Act.of
June 25, 1910 (36 Stat. 835}, and of subsection B, sécﬁién 4 of'
the Act of December 5, 1934 (43 stat, 701). ‘

21. The term "OM&R"™ meané Qperatibn, mainténénéewand re-
placeﬁent« |

22. The term ”parties“ means the signatories to this
Agreement.

23. The term “"Tewaoc Pipeline” means the pipeline to be

constructed from the City of Cortez water treatment plant to the

Town of Towacc on the Ute Mountain Ute Indian Reservation, which




pipeline is intended to carry the Ute Mountain Ute Indian
Tribes's municipal and industrial water supply from the Dolores

Project to the Town of Towaocc,

II1. QUANTIFICATION AND DETERMINATION

A. UTE MOUNTAIN UTE INDIAN TRIBE

The Ute Mountain Ute Indian Tribe shall be entitled to the
rights described below to beneficially use water from the follow-

ing sources:

1. Dolores Project

a. The Tribe shall receive a project
reserved water right to stored water from the Dolores Project.
This project reserved water right sball have an 1868 priority
date, snall for all time be subo:dinatedltc all water rignats
decreed and senior to the Dolores Project, and shall share for
all time on a pro rata basis the priority of the Dolores Project,
which has an adjudication date of March 22, 1963, and an appro-
priation date of September 10, 1540, C.A. 967, District Court,
Montezuma County, Colorado. '

b. The project reserved watei right shall
entitle the Tribe to receive and beneficially use, on that part
of the Ute Mountain Ute Indian Reservation within the State or
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viﬁhin the boundaries of the Dolores Water Conservancy District,
the following allocations of water from the Project, as measured
at McPhee Dam and Reservoir:

{1) a maximum ¢f 1,000 acre~feet per
annum of municipal and industrial water;

(i1) a maximum of 23,300 acre~fest per
annum of agricultural irrigation water; and

{1ii) a maximum of 800 acre~feet per

annum for fish and wildlife development.
The project reserved water right shall not exceed the total of
the above allocations,

¢. During periods of water shortage, deliv-
eries of project water, or delliveries of the supply of water
available under the project ?riority, to the Tribe and to all
otrhers shall be as follows:

(1) municipal and industrial water
allocations as guantified in the DPR shall first be fully satis-
fied;

{ii) agricultural irrigation water allo-
cations and other allocations as quantified in the DPR, exclusive
of stream fishery releases, shall share shortages on a pro rata
basis even if changed to other beneficial uses:; and

(1ii) stream fishery releases to the

Dolores River set forth in the DPR shall be made in accordarnce
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with the opezating agreement between the Dolores Water Con GEer -

vancy District and the United Srar €5 Bureau of Reclamation' s Con-
tracting Ofﬁlcer as specified by the repayment contract between
the Dl?trlc* and the United States.
The qharlng of shortages in the pro;ect s water supply shall qov~’
ern the actual amount of_agrlcultura; irrigation water and water
for fish and wildlife development delivered to the Tribe whether
Or nobt the average supply of 22,300 acre-feet PeT annpum of agri-
cultural -arlgdtzon water and of 800 acre- Leet-pér annum of fish
and wildlife develcgment water, as contemplated by the DPR, ig
actually achieved.

d. In proceedings pursuant to Article 1V,
Secﬁion P, the comgutatlons concernlng the Tribe's hzsﬁorlc bene~_

ficial use of water shall be based uponzy

(i) actual’ hlStOKlC monthly dal;verzes
of the available annual supply, mada Pursuant to the DPR, mea-
sured at the McPhee Dam and Reservoir or, if there has not yet
been full use of water, then the Tribe shall be deemed to have
historically made beneficial Use of any urnused portion of each

year's available water baszed upon the following moﬁthly percent -

age distribution of the available water:




Agricultural

Irrigation MeI Fish and Wildlife
Month _Hater Water  Development Water
October 4% 6% 12.5%
November 0 5 0
Decenbey 0 3 4]
January 0 3 0
February 0 3 0
March it 5 g
April 2 8 37.5
May 15 13 0
June 25 16 12.5
July 28 16 : 12.5
August 16 13 12.5
September 10 : G 2.5
Totals 100% 100% 100.0 %

{1i) actual historiec consumptive use or,

if there has not yet been full use of water, then the Tribe shall

be deemed to have historically coﬁsumed 50 percent of the unusedqd
portion of the water available to the Tribe from its annual
municipal and industrial water allocation, 78.% percent of the
unused portion of the water available to the Tribe frdm its
annuél agricultural irrigation water allocation, and 100 percent
of the unused portion of the water available to the Tribe from
its annual fish and wildlife development éllocation; or

{iii) any agreement which may be entered
into among the State, the Tribe, the Dolores Water Conservancy.
District and the United States Bureau of Reclamation which modi-

fies (i) and {ii) above.

€. The project reserved water right shall




always be consistent with:
(1) The DPR, except as modified by this
Agreement ; . | A
(ii).Tbé~allocations, shortage provi-
sions, delivery schedules, and consumpﬁive use Calculétions'
described in this subsection; |
{(i1i} Bureau.of Rec;amation procedures,
which shall include, among other things, NEPA compiianée and
assurance that other project water users ére not injurea'by any
change in the use of project water.
£. The project reserved water right may be
changed pursuant to thé change inireserved water right proCedu:esA:
set forth in Article‘iv, section é; provided, howewver, that the'
project reserved water right shall not'éntitie the Tribe to any
| other regerved water right from the Mancos Or Dolores Rivers,
except, in the event of the fallure of the pro3ect,.the Trlbe may
convert the project reserved water rlght to a separatg.rese;ved
storage or reserved direct flow water right from these rivers
with the conJent of the State Attorney General, the Mancos Water
Conservancy District, and the Dolores Water Canservancy Dzstr;ct
so that the Tribe and all other orogect benefxc;arles will be
placed in the same 9031tlon in attemptlng to put thezr water

rights to. use,

g. Based uypon the parties' expectation that -
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the combiﬁed Hi@hl&né—waaoé Canal will Se completed, subject to
Ccngressianal appropriations, the final settlement:of the Tribe's
resefved water rights.claims on the Mancos and Dolores Rivers as
described in thi5 Agreement shall be subject to the follo#ihg
conditions: | |

- {i) If the Dolores Project is completed
so as to enable the éelivery:of water to the'Reservation through
- the combined Highline-Tawaoc Canal on or before May 1, légﬁ,
then: {a) the settlement of the Tr;be‘s'pénding resat?ed and
appropriative water rights claims on both the Mancos River and
the Dolores River contalned in this Agreement shall bec0me-fiﬁal;
(b} the Tribe shall be*éntitied to the full projéct_faaerved
water right:as described in this~éubsacticn:_and {¢) the Tribe
shall nét be entitled to claim any additional reéered water
rights, either on the Mancos éivér or on fhe Dolores River.

(iiy If thé combiﬁed Highline~?owaac
Canal is not completed so as to enable the delivety of water to
the Reservation byiﬂay 1, 1§94, then by'January 1, 1995, £he
Tribe,vin consultation with the United States aé-trustée,'must
elect either:vfa) to retain the praject reserved wate£ right by
accepting any portion of the Tribes' allécations of watér,
excluding municipal and -industrial water, for delivary diiectly
from MoPhee Reservolir; or {b) to commence litigation or renego-

tiation of its pending reserved water rights claims on the Mancos
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River. 1IFf tia Ltibe,.in consultation with the United States as
trustee for the 7Tri De, has not elected to commence litigation or
renegotiation of its pending claims on the Man@bs'River by noti-
fication to the parties by January 1, 1995, as pfovided below,
then: {a) the Tribe shall be deemed tb havé'elected Lo retain the
project reserved water right by accepting delivery of its alloca-
tions of water directiy from McPhee Resé;voir, (b} the settlement
of the Tribe's pending reserved and»approgfiative water rights
claims on both. the Magcoé River and the Dolores River contained
in this Agreement shall becoms fiﬁal; ané (C) the T;ibe shall nét
be entitled to claim any additionélAreserved water rights either
on tHe Mancos.River Qr}on the Dolores River. If the Trlbe elects
to commence litigation or ren@gotzatlon of its pending resarqed
water rights claims on the Mancos River, then: {a) the Tribé
shall retain its project reservéé water xighé Lo 1000 acre feet
of municipal and indusﬁrial water; (b) the Tribe shall relinquish
and forfeit the remainder of the oraject resezved water right
from the Dolores Project as described im this subsection and all
other pending reserved and apprOp:iat;ve water rights.claims'oﬁ“
the Dolores River: and {c) the Pribe shall not bhe entitled to
claim any additional reserved watéz_righ;s on the Dolores Riwver;

provided, howeve:j that-if the combined Highline-Towaoe Canal is

At any time thereafter completed so as to enable the delivery of

water to the Reservation or if the Tribe elects any time there-




after to receive an ailééation.of watér.ﬁrom-Mcpﬁee Réséfvoir; in
addition to Vhe 1,000 acre feet of mun1c1pal and industrial
ater, then: (a) the Tribe shall be entitled to the full pLOject
reserved water right as described in this subsectlon, {b} the
Tribe shall not be entitled to claim any-other reserved water
rights on either the Mancos River or the Dolores River, and (c}
‘the Tribe shall relinquish any'then pendiqg EESErved_water rights
claims or any benefits it-may have cbtainéd:by liﬁigating or
negotlating its reserved water. rlghts clazms on the Mancos Rlver,
‘nCWudlng all reserved water rights which may h&ve ‘been decreea
Notice of the Trlbe’f electlon shall be made as follows. to the
United States, through the Secretary of the Interlor and the
Attorney General~ to the Tribes,’ through the respectlve Trlbal
Chalrman; to the State, through the.Attornevaéneral; and to.all
other parties, through their regpecbiﬁe éfficés.‘
| N h. Subject to Ccagress;on&l appropriations,
noth“ng in this section shall reduce or llmlt ‘the present author-
ization oF the Unzted States to complete the constructlon of the
Dolores Project in general conformity Wlth the DPR, including the
Towaoc drains, if needed.
1. Under no cirogmstahces'shall_anythiﬁg-in
this Agreement be construed as_aﬁ admissﬁon; or be used bg any

party as evidence that the Tribe is or is not legally entitled to

raserved water rights on the Doldres_Rivexi The project reserved




water rigﬁt shall have no precedential or pres&mptive value in
the event the terms of this Agreenment do uot becomé final

j. Repayment of that Dortlan of the con-
struction ccsts allocable to ‘the Trlbe 5 agrlcultural 1rr1gat on
water allocatlon for which the Tribe is reSpOnSLblE shall be
deferred pursuant to the Leavitt Act. Pursuant to the federal
legislation required by Article VI, Section A, Jubgectlon 1.br
{a) repayment of the constructzon costs of the joint use fac1i1*
ties that are allocable to the Tribe's municipal and 1ndustr1al
water allocaticn shall be deferred, and interest ﬁhere@ﬁ shall
not accrue, until the water is used or temporarily disposed of by
the Tribe; and {b} the reimburéablé OM&R costs allocab}e to che
Triba s municipal and 1ndustrlal water allocation shall be borne
by the United States, subject to Congresszonal approprlatlcns,
until the water ig used or temporarlly disposed of by the Tribe.
As an increment of municipal and industrial water is put to use
or otherwise temporarily disposed of, prospective repayment of |
that iacrement's pro rata share.of the allocable costs shall com-
mence. If the Tribe does not take délivafy of its agficultu*al
ir&igation or fish and wildlife development wate: thr@ugh the
combined Highline-Towaoc Canal, then Lhe Trlbe shall: v{a) con-
tinue to remain respoasible for such portion of the OM&R costs of
the combined Highline- Towaoc Canal as will ensure that all other

¢ject users under the combined ng“L*ne Towaoe Canal Bear nof
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greater OM&R costs thén would have otherwise been'the case; and
{b) ensure that deliveries to, and carrlage losses of . all Otﬁer
project water users under the combined Highlzne Towaoc Canal are}
not adversely affected. Similarly, the District shall ensure
that if non-Indian water users do not take delivery of their
agricultural irrigation water through the combinsd
Highline~Towaoc Canal there will ﬁot be . an increase'in the OMER

X

costs or a reduction in deliveries to the Tribe.

2. Animas-La Plata Projeggﬁh

a. The Tribe Shall receive a project
reserved water right to water supplied fromaéhE-ﬁnimas*ﬁa Plata
Project. This project reserved water right shall -have an 1868
pricrity date, shall be subordinated to all water righté decreed
and senior to the Animas-La Plata Ptoj&ct, and sﬁall;share on é{
pro rata basis the priority of the Anlmas ~La Plata Project, whlch
has an adjudication date of March 21, 1966, and an approprzatlon
date of September 2, 1938, C.A. 1751-8, qutrlct-ﬁourt, La Plata
- County, Colorado. | |

b. The project reserved wakter right shali
entitle the Tribe to receive and bene5151ally use, on that part
@f the Ute Mountailn Ute Qeaervatlon within the State or wzthln

the boundaries of the Animas-La Plata Water Conservancy-nistrict,

the following allocations of water from the animas-La Plata
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Project, as meaaured at Rldges Basin Dam and Reservo;r Or -at the
point on the Anlmas Rlver where diversions are made to the
Durango Fumping Elaat ar,‘for La Plata'aiver wétér, at the point
on the La Plata River where water is diverted for project pur-
poses:

{1} a makimum of 6,000 acre-~Ffeet per
annum of municipal and industrial water; and

(i1} a maximum of 26,300 acre-feet per

annum of agricultural irrigation water.

The project reserved water right shall pot exteed the tot 1 of

the above allocations;-provided however, that nothzng herein

shall limit the Tribe's right to rece;ve an addltlonal 900 acre-
feet per annum of agrlcultural 1rr1gat10n water in accordance
with the DPR, | |

Pending completion of the Eonstruction-of'the-Ute’Mountain
Pumping Plént,_the‘reach of the Dry Side Canal beyond the turn
out to the Dry Side:Laieral, and the laterals on the Ute Mountain_
Ute Reservatlon, the Trlbe s a?locatlons of water will be deliv-
ered to the Tribe at Ridges BasianeSQerir or at the point on
‘the Animas River whare diversions are made to. the Duréngo Pumping
Plant. When the'Tribé takes delivery of zts munlcxpal and indus-
trial water allooatlon at these locations, the ﬁlmlnq of the

deliveries of its annual mun1c1oal and 1ndustr1al water alloca*

tion may be at the Tribe's discretion, so long as neither the
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project Suppiy nor other project usars abe:adversely affected‘
The Tribe shall take monthly deliveriés:of its a@richltUral irri-
gation and municipal and industrial water alloCatigné in the man=~
ner contemplated by the DPﬂ; Qfovided that theATrLbe may ta%e
delivéry of its agricultural irrigation and'ﬁunicipai'andAindd9~
trial water at its disb?étion‘so long as neiﬁhér thevpr0ject_
supply nor other project users are adversely affected.
¢. buring periods of water'shariage, deliv-
eries of project water, Or_deliVEIiBS'éf'the supply of wéter
available under the préjéct priority, to the Tribe:and to all
others shall be as follows: | |
(i) the municipal and.induétrial water
‘allocations as quantified in the DPR shall First be- fully satis-
fied; and V
{ii) tﬁe_agricgltural irrigation water
allocétions as quantified in ﬁhe'DPR sh311.3hére»sho£tages oh'a
pre¢ rata basis even iflchanqed to other beneficial.uses,
The sharing of shortages in the project’s water SQppiy=s§all gov-
ern the actual amount df'agficultu:al irrigation water_aelivefed
to the Tribe whether or not the average sﬁpply of ZS,SGC'acre—
feet per annum as conﬁemplate& by the DPR ié-actually achieved.
d. « In proceedings pursuant to Afﬁiélé v,
Section P, the computations concerning the Tribe's historie behe~

ficial use of water shall be based upon:
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{1} actual historic monthly déliverie;

of the available annual supply, neasured at Ridges. Basin Rcser—
vOlr or at the point on the Anzmas Rlver where dlver51ons are
made to the Durango Pumplng Plant, ar 1f thera has not yet been
full use of water, then the Trzbe shall be deemed ko have hig-
torically made beneficial use of any unused portion of each
vyear's available water based upon the f01l0w1ng m@nthly percent-

age distributions of the available water:

CAgricultural

Irrigation M&I
Month __Water - Kater
October 2.0% 20.0%
November 0 ' 0
December [¢; 0
January 0 G
February 0 0
March 0 0
April 1.0~ 20.0
May 11.0 20.0
June 26.0 0
July - 31,0 0
August 18.0 20.0
Septewber _ 11.0 20.0
Totals 100.0% : 100.0%

{11) actual historic usé’ori if there
flas not yet been full use of water, then the Tribetghail'be
deemed to have historically consumed 160'percent‘of'tﬁe:unUSed
portion of the water available to the Tribe from 1ts -annual :
municipal and industrial allocation and 80.1 percent of the

unused portion of the water avallable to the Tribe from its
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annual agricultu:allirrigation allocation; or
{iiil} any agreement which‘may be énie:ed
inko among the State, the Tribes, the Animas—ﬂa Plata Water Con?
| servancy Pistrick, and the United States Bureau of Reclamatlon
Hwhlch modifies (i) and ({ii) above.
e. The project reserved water right shall
always be consistent with:
| {1} the~allo¢a§ions, shortage p;ovi~'
sions, delivery schedules, and consumptive use calcnlaéions
- described in this subsection;

(ii) Bureau of Reclamatimn_?roceduresg
which shall include, among other things, NEPA compliance and
assurance that all Gther'érdject water users are not injured by
- any change in the use of pfoject water;

(iii) The Anlmas ~La Plata Progect Com~
pact, section 37-64-101, C.R.S. {1973); and |

_ (iv}) The La Plata River Cémpact,»section
37-64-101, C.R.S. (1973). | )

. £. The £final settlement of the Trlbe gt
reserved water rights claims on the Animas and La Plata Rivers as
described in this Agreement shall be subject to the following
»con&itions:

{1} If Ridges Basin Reservoir, Long

Hollow Tunnel, and the Dry Side Canal to the bturnout te the Dry
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side Lateral are completed so . as to enable the delivery of water
to the Tribe as described in this subsection on or befdre.January
1, 2000, then: {a) the settlemen: of the Tribeksﬂpenéiﬁg Teéerved
and appropriative water rights claims on the Aﬂimas énﬁfta_Plata
Rivers contained in'this'égreement-shall become finai} {b) the
Tribe shall be entitled to the full project ?ese?veé?water_right
as described in this subséctionﬁ.ahd {c) the Tribe shall not be -
entitled to claim any additional reserved water'rights gither on
the Animas River or on the La Plata Rive?.

{11) If Ridges Easin_Reservéir; L@ﬁg
Hollow Tunnel, and the Dry Side Canal to the tu:hoﬁﬁ té the.ﬁry
Side Lateral are not completea so as to enable the delivery of -
water to the Tribe as described iﬂ this subsection by-JanUafy 1,
2000, then by January 1, 2005, the Tribe, in consuitatioh_#ith
the United States as trustee, must elect either: (a)'to rétain
the project reserved water right; or {b) to commence 1itigétion'
or renegotiation of its pending reserved water:rightSjclaimS on
‘the Animas and La Plata‘Rivers.. If the Tribe, in cOnsﬁltation
with the United States as trustee, has_nqt'elected to commence
litigation or renegotiation bf;its.pending claims on t§e Animas
and La Plata Rivers by notification to the.partiés by-jaéué;y 1,
2005, as provided below, then:'(a) the Tribe shail'be &eEmed td
have elected to retain its projeét Lesetved Qater righé; {b)y the

settlement of the Tribe's pending reserved and appropriative.
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water rights claims dﬁ the Animas and La Plata Rivers contained
in this Agreement shail becore ﬁinal:'aﬁd te) thg_Tfiba_ShalI not
be antitled to claim any additioﬁal raserved water rights éithef
on the Animas River or én the La ?l&ta Riber; If'the_Tribe
elects to commence litigation or'zeﬁegotiation of its pending
reserved water rights c?alms on the Anlmas and La Pla&a Rivers
then the Tribe shall rellnqulsh and f@rfext the pr@gect reserved

water right from the Animas-La Plata Project as de%cribed im th;s'

subsection; pzov;ded,.howaver, tbat 1f Rldges BasknfReSe:valr,
Long Hollow Tunnel, and the JZIZS’QE Canal Lo the tmfﬁéut £o the
'Sry Side Lateral are at any time: hereafter completed $0 as to
enable the delivery of water to the Trzbe or if the Tribe elects
at any time thereafter to receive an allocatlon of water from
Ridges Basin ?eserv01r, then (%}:the Trlbe-shall.be entitled to
~the full project reserved wébef right.és described in'this sub-
section; (b) the'Tfibe'shall‘hdt bejehﬁitléd to claim any other
reserved wéter rights ei&her'on thé Aﬁim&s"River o} on the-ba'
Plata RJVEI, and (c) the Tribe shall rellnqulsh any then pending
reserved water rights cLalms or any beneFlts lt may. have obtained
_bj litigating or renegotlatlng 1tq reserved water rights clalmu
on the Anlmas or La Plata Rlvers, lncludlng all reserved water
rights wh;ch may have Heen éecreed  Notice of th@:Tfle:S elec4

tion shall be made as gollows:AtO’phe United States, through the

Secretary of the Interior and’the-Attéfnay General; to the




Tribes, through the. respective T*Abal Chalrman, to the State,
through the Attorney General and to all otherlgattiés, thréugh
their_zespectiv& offices.

g. Under no Llrcumstances shall anyth‘ng in
this Agreement be ccnstrued_as an admission, or be ased.bv-any
party as evidence, that the Trlbe is or is not legally entitled
to reserved water rights on the. Animas or La Plata Rlvers The
project res erbed water right shall have no precedentlal or pr@~
sumptive value in the event the terms of this Pgrtement do not
 become final.

h, Repayment of that portion of the con~—
struction costs allocable to-the Trlbe = agrlcultural erlgatlon
water allocation For which the Trlbe is respon31ble shall be
_deferreé pursuant to the Leavltt Act Pursuant to tﬁé»federal
1eglslatlon required by Artlcle VI, Section A, SUbSéCthR 1.b,
:elmbucsable OMeR casts allocable to the Tribe's agricultural
~irrigation water alloeation shall be borné by the Unwted States,
subject to Congressional approprlatlons, uritil Lhe water xs'used
or tempOraflly.dlsposed.of“by the Tribe. . Dursuant to the federal
legislation reguired by Artlcle VI, Sactlon A subSEctisn'l b
(g} repayment of the constructxcn CoOsts allo»able to the Tribe's
municipal and industrial water allocation s shall be def&rred, and
interest thereon shall not accrue, until the water is used or

Cemporarily disposed of by the Tribe; and (b} the.reimbufSablé
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OM&R costs allocable to the Tribe's municipal and industrial

W allocation shall be borne by the United States, subject to
Congressional appropriations, until the water is used or tempo~

rarily disposed of by the Tribe. Aas an increment of water is put
either to municipal and industrial use or to agricultural irri-
gation use or temporarily disposed of by the Tribe, prospectiv

repayment of that increment's pro rata share of the allocable

7

costs shall commence. The OM&R costs allocable to the Tribe

which are to be borne by the United States shall include any OM&R

costs for which the Tribe is responsible pursuant to paragraph i.

until water is used or temporarily disposed of by the
ribe under that paragraph.

‘ L. If the Tribe does not take delivery of
its Animas-La Plata Project allocations from the Ridges Basis

Pumping Plant through the Long Hollow Tunnel and the Dry Side

Canal, even though those facilities have been constructed with

{a) continue to remain responsible for such portion of the OMSR
costs of the Ridges Basin Pumping Plant, the Long Hollow Tunnel

and the Dry Side Canal so as to ensure that all other project

42
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users

no greater OM&R costs than would have otherwise been

the case; and (b) ensuré that deliveries to, and carriage losses

of, all other project users are not adversely affected. On or
before November 1, 1988, the Tribe may elect to have the United




States Burcau of Reclamaticon reduce the capacity of the Ridges
Basin Pumping Plank, the Long Hollow Tunnel and the Dry Side
Canal, and any associéted delivefy facilities, from the capaci-
ties contemplated by the DPR; provided that any additibnal capi-
tal cosks to obther water users @ccasioned by such electioﬁ musﬁ_
be eqguitably apportioned. If such an election is made, then the
Tribe shall: {a) be required to take delivery of its municipal ‘
and industrial water allocation and its agricultural irrigation‘
water allocation at the Ridges Basin Reservoir or at. the point on
the Anlmas River where diversions are made to the Durénqo'Pumping
?lani, or, for La Plata River water, at the point on the La Plata
River where water is divexted for proiect purposes; (b} continue
to remain responsible for such po%tion of the OM&R costs of the
Ridges Basin Pumping Plant, the Long Hollow Tunnel and the Dry
Side Canal as will ensure that all other project users b@ér no
greater OM&R costs per acre-foot of water than would have been
the case had the capacity of these facilities not been reduced;
and {¢) ensure that deliveries to, and carriage losses,gf, all
other project users are not adversely affected. Whether or not
the Tribe so elects, 1f water users other than the Ute Mountain
Ute Indian Tribe do not take delivery.of-their project-watér
through the Long Hollow™Tunnel and the Dry Side Canal tﬁen there
will not be an increase in the OM&R costs or a reduction in.

deliveries to the Tribhe.




3. Other Sources

The Tribe shall recelive:

a. A non-project reserved water right for
direct flow diversions and/or storage of 21,000 acre-feet per
annum from the Mancos River for the irrigaticn of 7,200_3@:@3 of
Tribal lands within the MénQGS Fiver drainage basin. This right
shall have an 1868 priority date, but'éhall be,subbrdiﬁateﬁ'to
all rights with an. adjudication date prior to 1985; ’E@f méasuré*
ment purposes, the delivery point for water under tﬁis.right.will
be at the point whefe the Mancos River enters the‘Ute-Mgunéain
Ute Indian ReserVation on the scuth line of section 2055T34N;
R18W, N.M.P.HM., at a point below the confluence of the"Manao&.
River and Weber Canyon. When water is put to use or ﬁeﬁp@tarilyz
disposed of by the Tribe, the Tribe agrees to operate and @ain—
tain a stream gauging station at this_p@int and to allo@-the
State Engineer access to this gauging station. Notﬁithstaﬁding~
the provisions of Article IV, Section F of this Agreement, as
long as the water is diverted south of the delivery p@int;as su;—
face flow and applied to beneficlal use on Tribal lands within
the Mancos River draiﬂaée, no chaﬁgé in place of usé,.as
described in Article IV, Section F of this Agreément, shali be
required,

b. A non-project reserved water right for
direckh Elow‘diVﬁrsions'for 4,804 acre;feet pér annum from the
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Navajo Wash for the 1rr1gatzon of l . 200 acres Df ‘Tribal lands
within the Navaijo Was h draznagw basin at a maximum diversion rate
of 15 cfs. This rzght shall have an 1868 prthltV date, but
shall be subordlnated to aii rLghts wlth an adjudlcatlon date
prior to 198% and shall be subject ta the decree and stlpulatzon
in Case No, 81 CW 125, CQ?ora&o DlStflCt Court for Water DlJiSLOﬂ
No. 7. The Tribe's exzstlng state - appr@prlathP water rxghts on
Navajo Wash will be relanulshed upon canflrmatlon by ‘the Cclo~
rado District Court for Wdter Division No. 7 of the non- progect
erved water right provided for in thls paraoraph.

c. A non«or@ject reserved water right for
dxreot flow dlver31ons of 1600 acre feet per annum from the maln
stem of uhe San Juan River Wlthln the sou*hwestern part of tha
Ute Mountain Ute Indlan Reservatlon in Colorade, for the irri-
gation of 640 acres of Tribal landg within the San Juan mainstem
drainage basin aﬁ é maximumn diversicﬁ rate of 10 cfs, This right

shall have a priority date of 1888.

B. SOUTHERN UTE INDIAN TRIBE.

The Southern Ute Indian Tribe shall be entitled to the

rights deseribed below to'bgneﬁiciallyvuse water from %hé'follOw~

ing sources:




1. énimas%La Plata Project

a. The Tribe shall receive a Qroject
reserQQd water right to water supplied from the Animas-La Plata
Project. This right shall have an_lBSé priority date,.shal;.bé
“subordinated to all water rights decreed and senior to the
Animas-La Plata Project, and shall sﬁare on a pro rata basisvthe
priority of the Animas-La Plata Project, which has an adjudica-
‘tion .date of March 2?, 1966, and an apptoppiation'date;bf Sa?temm
ber 2, 1938, C.A. 1751-B, Distriot Court;_La Plata County, Colb~
rado. |

b. ‘fhe.pbojéct reserved water right shall;
f‘entiile the Tribe to receive ahd'beﬁeficially use, on that paft
of the Southern Ute Reservation vithin_theistate o:fwithin the
boundaries of the Animas-La Plata Water Cbnservancy District; t&e
following allocations of'watar-frém:thé:Animas*La Plata Project,
ag measured at Ridges Basin Dam énd Reservolr or at the point oﬁ
the Animas River where diversions are méde to the DuraﬁgQ Pumping
‘Plant, or, for La Platsa River water, at:the goint~oh the La Plata
River where water is diverted for prcjeé;'purposes: o

(i) a magimum éf 26,500'acr&~feét'per
annum of municipal and industrial¢watar;.and

{1y a maximﬁm of 3,400'a¢re~EEQt per’
annum of agricultural irrigation. swater.

Thie pioject regerved water fight shall not exceed the total of
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the above allocations.
Pending completion of thé Southern Ute Reservoir, the .
Tribe's municipal and indms*riai water - allocation will be aellv

ered to tbe Tribe at Ridges Rasin RGSEIVGLr or at the]point_oﬁ

the Animas River where diversions are made to the Burath Pﬁﬁpin§-
Plant, or, for La Plaﬁaﬁiver waﬁér, at the point on‘%he Lé-?iété
River where water is diverted for project puprSes. The T{lbe
shall take monthly dellverles of its agrlcultural 1rr1gatxon

water allocation in the manner contemplated by the BPR -DIOX&§éd
“that the Tribe may take its. agrlcultural 1Lr1gat10n water at its .
‘discretion so lang as neither the project supply nor Other

‘project users are. adversely affected

c. During per;ods of water shortage,  deliv-

eries of project water, or delive;ies of tﬁe sup?ly_af water
available under the project priofity, to the Tribe énd-to all]-‘
others shall be as follows:

{1} the munLCLPal and 1ndu5tr1al water
allocations as quantxfled in the DPR shall first be fully satls—
fied: and

(i) the agriculturai irxigétion.watei:

allocations as quantified in the D?R shall share Shortages on a

pro rata basis even if changed to other beneficial uses,
The sharing of shortages in the project's water supply shall gov-

~ern the actual amount of agricultural ifrigation water delivefed;
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to the éribe wh&thaf or not ﬁﬁe a?exaqé aupply'of 3,300 aéréQEéet"
per annum as contemplated by the-ﬁ?R is actually aCbieQed;

d" In procesdings pursuant to article IV,
S@ction_F, the COmputations'doncer@ing.the Tribe's historié-géne;
ficial use of water shall'bebﬁaseé,ugoﬁ:

fif actual historic monthly @éliveriés
of the available annual supply, méasgred at.Ridges:Basin Réser—
voir or at the point oﬁ thé Enimas River whefe diversions are
made to the Durangd-?umping Plént, Qr; if there has not yet been
full use of water,bthen.theATribévsh@Li’be‘éeeméd tQThaVe nig=
toriecally made beneﬁiciél use of any unused portion_of'eéch
,year's évailable water baééd upon thg following ménthly percent-
age distributions of the“adailablé water: |
Agricultural

Irrigation - M&l
Month ' _Water . - Water

Fad

Cctober. 0%
November o
December ¢
January. 0
February ' -0
March 0
April 0
May 9
June 29
July 32
Adugust 18
September o1z

WD W0 D 0D 0D DR

Totals 100% 100%

{i11) actual historic use ox, 1L there
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has nog.yet been full use of water, then the Tribe shall be
deemed to have historically consumed 96.5 percent of the unused
oortion of the water available to the Tribe from ité annual -
municipal and industrial water allocation and 78.8 percent of the
unused portion of the water avaiiable to the Tribe from its
annual agricultural irrigation water allccatidns; or
(ili}) any agreement which may be entered
into among the State, the Tribes, the Animas-La Plata Water Con-
gervancy District and the United Stétes-Bureau of Reciaﬁation
‘which modifies (i) and (ii) above. |
| e. The project reserved water right shall
always be consistent with: |
{1} the‘allocations, shortage proéi*
sions, delivery schedules, and consumptive use calculations
described in this section: _

(i1) Bureau of Reclamation procedures,
whieh shall include, among other things, NEPA compliance and
assurange that all other project water users are not injﬁred by
any change in the use of project water:

{iil) The Animas-La Pldata Project Com-
pact, section 37-64-101, C.R.S. (1973); and

.{iv) The La Plata River Compact, section
37-64-101, C.R.S. {1873},

£. The final settlement of the Tribe's
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reserved water rights claims on the Animas and La Plata Rivers as.

described in this Agreement shall be subject to the following
conditions:

{i)y If Ridges Easin Reservoir and the
facilities necessary for the delivery of the Tribe¢s.agricultuta1
i:;igation water are completed so as to enable the delivery of |
water to the Tribe as described in this subsection on ot heﬁore
January 1, 2000, then: (a) the settlement éf the'Tribeﬁs pénding
reserved and apgropriaﬁive water rights claims on the Animas and
La Plata Rivers contailned in this Ag:eemen#lshall become fiaal;
{b) the Tribe shéll'be'entitléd to the full Qroject-resétved
water ‘right as described in this subSECtian and'(c) the Tribe:
shall not be entitled to claim aﬁf additional reserved water
rights elther on the Animas River or -on the La ?lata-Riger.

(ii) If'Ridges‘Basin'RQSQEVQirvandithé
facilities necessary for the delivery of the T:ibe‘s.agriCuitufél
irrigation water are not completed so,as_té'énable the delivery
| Of water to the Tribe as described in this subsect ion by’January.
1, 2000, then by January 1, 2005, tha:ffibe, in consultation with
the United States as trustee, must eleét'either; {a) to retain
tha project-reéerveﬁ water right; or (b} to commence-litigatiqﬁ
or tenegatiation.of its(re5enved,watﬁ::rigﬁts'claims on-thé
Animas and La Plata Rivers; 1f thei@tiﬁe,'in consultation with

the United States as trustee, has not elected to commence litlga-
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tion or renegotiation of its pending claims on the Anlmas and' La
Plata Rlverv by notification to the pa*tles by January 1, 7005,
as provided below, then: {a) the Trlbe shall be deemed to hav
elected to retain its project reserved water right; {b) Ehe,set~
rights ¢laims on the Animas andALa Eia&a'ﬂive:s contained'in';his_
Agreement shall become finai; and {c) the Tflb& shall not be
entitled to claim any ad Lonal re:erved water rights either on
the Animas River or on the La Plata Rlver1 If the Tribe elects
to commence litigation or renegobzatxon oflzts pendlng reserved

- water rights claims on the Anlmas and La Plata Ravers,-them the
Tribe shall relinquish and forfeit the'projectjresarve& water ‘
right'ixom the Animas-La Plata Préj&ct as &escfib@d ih this sub-
'section; provided, however that if Rldges Basin: Reservolr and the
fa0111t133 ﬂ@CESSarV for the dellvery ofF the Tribe’s 1frlgation
water are at any time thereafter completed S0 as to enable the
'Vdelivezy of water to the Tribe or if the Trlbe elects at any tlme_H
thereafter to receive an allocation of water from Rldéés Basin
Reservozr, then- {a) the Tribe shall- be entltled to the full
project reserved water right as described in this subsection:'(b)
the Tribe shall not be entitled to claim any oéhér reSefved'Qéter
rights either on the Animas River or on the La Plata Rlver, and
(ci-the Tribhe shall rel;nauxsh any then pending reserved water

rights claims or any benetxts 1t may have obtalned by lltlgatlnq
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or renegotiating its reserved water rights claims on the Animas
or La Plata Riﬁers, including all reserved water rights which may
have been decreed. Notice of the Tribe's eiection shall be made
as follows: to the Uhited States, through the Secretary of the
Interior and the Attorney General;.to>the Tribes, through the
respective Tribal Chairman; to the State, th:ough‘the:Atthney
General; and to all other parties, through their respective offi-
Ces. |

9. Under no circumstances shall anything in
this Agreement be construed as an'admiésion, or be used by any
party as evidence, that the Tribe is or is:not legally entitlédv
to reserved water rights on the Animas or La Qlaté Rivers. The.
project reserved water right éhali have noAprecedéntial oT pre~
sumptive value in the event the terms of_ﬁhis Agreement do:nat
become final, '

h. Repayment of that pottion of the con-
struction costs allocable to the Tribe's agfiCultural:irrigation
water allocation for which the Tribe is respdnsible shallﬁbe‘
deferred pursuant to the Leavitt Aét. Pursuant to the federal
legislatlon required by Article VI; Section A, subsec&ion l.b,
reimbursable OM&R costs allocable to the Tzi&e’s,agricuiﬁural
irrigation water allocation shall be borne by the United'Statés,

subject to Congressional appropriations, until the water ts used

Or temporarily d1¢posed of by the Tribe. . Pursuant to the federal
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legislati@hvrequired by Article VI, Séction-a, sybsection l.b:
(a) repayment of the canstruction'costé'alldcable to the Tribe's
municipal and industrial water allocation shall be deferred, and
interest thereon shall not accrue, until the water is uséd'ar
temporarily disposed of by the Tribe; and (b) tﬁeeréimbursable
OM&R costs allocable to the Tribe’sfmanicipal and industrial
water allocation shall be borne byﬁthe Unite& States,fsubiegt to -
Congressional appropriations, until the water is used or tempo-
:arily disposed of by the Tribe. AS an increment of water is th
either to municipal and. imdustrial-ﬁse or to aqriculiural irri-
gation use or temporarlly dlsposed of by the Tribe, prospective.
repayment of that inerement’ 5 pro rata share of the allocable
costs shall commence. ,Tng_OM&R costs'aliocable to the Trlbe‘
which are to be borne by'the Unite& StatQSCshall include any OM&R -
costs for which the Tribe is respénsib;e pursuant to paragrégh_i;
below, until the water is used or teméararily-@isgased-of Sy the
Tribe under that paragraph. :

1. If the Tribe does not take dell;ery of
its AnxmaS*La Plata Project allocatlons from the Ridges Basln
Pumping Plant through the Long hallqwaannel and the Dry Side
Canal, even though those facilities:haVQ been constructed with
the capacities contemplated by the DPR, then the:Tribe‘sﬁallg'{a)
continue to remain responsible for such portidn of the OM&R costs

of the Ridges Basin Pumping Plant, the Long Hollow Tunnel and the
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Dry Side Canal so as to epsure thab_all other project uSrfS beer
no greater OMsR costs than would ha*a otherw1ae been the case;
and (b) ensure that deliveries to;-and carriage losses of, all
other project users are not adveréeﬁy affected. on or bgﬁ@re v
November 1, 1988, the T:ibefmay‘elegt.tcAhave the United States
Bureau of Reclamation reduce the cawaci&y of the Ridges Basin
Pumping Plant, the Long Hollow Tunnel and the Bry Side Cana roand
any a95001ated delzvery facilities, from the CapaCltleS contpm-
plated by the DPR; provided that any add;tlonal_caplt&l_@ogts_t@
other water users occasioned by such eieetion must be eguitably
appertioned, If such an election is_méde, thén ghe Tribe shall:
€a) be reqdired to'take.delivery of its.mﬁniciéal and industrial
-water allocation and its agr@culturdl zrrigatlon water allocatlon
at tha Ridges Basin Reservglr or at the poznt on the Animas River
where divergsions are made to the Durango Pumplnq Plant; (b} con-
tlnue to remain responszble for sucn portlon of the OM&R CDatS of
the Ridges Basin Pumping Plant, the Long Holl@w Tunpel and the
Dry Side Canal as will ensure that all other project usersmbear
no. greater OMSR costs per acreffoot of water than would have been
the case had the capacity of these faéiliéiés not been reducead;
and (c) ensure that deliveries to, and carriage losses of, all
other projeét-users are not,adversei?-affébted; Whether or not
the Tribe so elects,.iﬁ water users cher_théﬁ'the.SQuthérn'Ute

Indian Tribe do not take delivery of their project water though
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the Long Hollow Tunnel and the Dry Side Canal then therefwilenot
be an increase in the OM&R costs or a reduction in deliveries to

the.Tribeyv

The Tribe shall be entitled to retain its reserved water
right from the Pine River with an 1868 priority date for 181.7
cfs, as set forth in the 1930 fedetal:décree and the 1934 state
decree, except as modified herein, ana shall be entitléﬁ ko a 1/6
interest in the Vallecito Reservoir, Reservoir No. 1, Appfog;iaf.
‘tion Priority No. 1965~-1, decreed in Civil_Acticn No. iaaafé, La

Plata County.

3.  Other SOgrces

The Tribe shall be entitled to the rlghts to beneflc1ally
use water as guantified below, unless otherwzse specxfled (1)
For agrlcultural irrigation purposes, (2) during an 1rr;gatlcn
season of May 1 to September 30; (3) at the locations specified
on the Tribal maps provided to the State of Colorado on Decenber
5, 1985; and {4) on Tribal lands. Poznts of diversion WIll ‘be
identified by stream reach on maps to be attacbed to the congent
decree provided for in Article VI, Section A of this Agreement.

All parcel numbers used in the Eolldwing descriptions refer
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to the numbers showh on<the_oecember 5 1985,‘Tribal maps .
Cepies of th@se_fribal maps will be attached to and_incorp@ra{ed
in the proposéd stipulation amd'consent‘decree-submitt@d to the
Colorado District Court for Water'Divisgbn Na. 7 pursuané to the

procedure described in Article VI, Section A.

a, Florida Rivaer

(1) The Tribe agrees to accept Florida

Project water stored behind Lemon Dam in exchange for and in-ligg
of its reserved water rights claims for the lands Within pércels
1, 2, 3 and 15. The Elqrida Water Ccﬁse?vancy DiSﬁriét agrees to
dllocate 5631a¢févfeet_pet annum @f-ptdjec; waters to the Tribe
.ﬁor these Eour“gafeelé;. The Tribe will be ﬁééponSible,for.paying
operation and-méintehancévcharges.as$e$sed uniformly by the
Flérida Water:Cbnéafvancy District on the:Plorida Project wateér.
Repayment of thaﬁ pa;tion of the construction costs of the
project which-haveﬁbéen alloCatedgto»the.563 acre~feet Ofﬁagtif
cultural irfigaticn_water for which the Tribe is reép@nsib;e
shall be deﬁeired by.the Sec;étary pursuant to the Leavitt Aét
and the Flori&a Water Conservancy District's curr&nt'pepayment
obligation shall not change.

It is'understdoﬁ tgaﬁ the full project supply. may not be
available in times of shoftage, and that the Tribe will share the
reduced supply pro rata with the otherfprcjéct users, ThevTribe_
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will take its water subject to state water law, the District's
repayment contract with the United States Bureau of Reclamation,
and any of the diteh company s or the Florida Water Consprvancv

District's rules or gu1de1;nes.

The water may be used on parcels ‘1, 2, 3 and 15 as follows:

Parcel 1:
A maximum of 134 net acres are Eo be irrigated with
this water, with a duty of water of 2 acre-Ffeet per
acre per vear, for aimaximﬁm of 268 acre-feet per
vear. The flow rate of delivéry is ko be'limitéd tao

1 cfs per 80 acres, for a maximum of 1.68 cfs,

Parcel 2.

A maximum of 97 net acres are to be irrigated'with
this water, with a du£y of ‘water of 2 acre-feet per
acre per year, for a maximum of 194 acre- feet per
year. The flow rate of delxvery is to be limited to

1 cfs per 80 aCres, f£or a maximum of 1,21 cfs.

Parcel 3:

A maximum of 36.1 net acres are to be irrigated with
a'duty of water of 2.54 acre~feet per acre per year,
for a maximum of 91.7 acre-feet per year. The flow
rate of dellve;y is te be limited to 1 cfs per Sd
acres, for a maximum of 0.45 ofg. |
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A maximum of 2.7 net acres are to be irrigateé with a
duty of water of 2.54 acre-feet per_acréjgér year,
for a maximum of 6.85 acre-feet per-year. The flow
rate of dalivery is to be limiﬁed:to 1 cfs per 80

acres, for a maximum of .04 cfs.

Diversions for parcéls 1 and 2 will be:made'at théf?loxida
Farmers Ditch headgate. It will be the responsibility'dﬁ the
various Plorida ditch companies serving rlorida~mesa_lands to
impfove their delivery systems in order that the watet.réunSted
for parcels 1 and 2 under the above,sub?aragraphs canAbevaeliv-
ered to the edge of the parcels at no cost to the Tribe ﬁor.éuch“
improveménts.' There is no delive:y'agteement_fér water to par-
cels 3 and 15. | |

The Tribe agrees to execute contract(s) siduitadeonsly with
submission of the proposed stipulation descfibed ih Article VI,
section A, with the Florida Watert Cénservancy-Disﬁficﬁ'éna the
United States Bureau of ReClamation governing its partieipation
in the Florida Project, as described herein, as well as to
gxecute contracks governihg'its receigt of the QGOﬁ_aéremﬁéet of 
water previousgly allccated to the Tribe from the Flofidafyrcﬁéct,

(ii} The Tribe shall reCeiVe_ﬁ©h~project
reserved water rights for parcels 4, 5, 6, 9, 10, l;,.l?, 13, and
14 as shown in Table 1. Water for these parcels shéll have a
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priority date of 1868 but shall be subordinatéd to 311 rights

with an adjudication date prior to January 1, 1976,

TABLE 1

?ardals 
in the Flerida BRasin

: Net Diversion Annual Volume
Parcel Acreage Rate {cfs) (acre-feet)
4 183 1,29 206
5 86 1.08 ' 172
& 21 0,26 .42
g 38 0.48 76
10 - 28 0.36 58
11 25 06.31 ' 50
12 105 1.31 210
13 87 0.71 114
14 | 81 1.01 © 162
TOTAL 54% 6.81 1050

(1ii} No water rights a:e’reCOQRized for

. parcels 7 and 8.
b, Stollsteimer Creek

The Tribe shall receive the following”nom-p:bject ;eééfved
Qater rights, which wlll be used to 1rrLgate 6560 acres, which:ére
within the 781 acres of arable land Qlthln the watershéd identi-
fied on the Tribal maps
(i) A non-project :eserved wéter right
~with an 1868 pribrity date for storage of 1850 aq:e—feet per
‘annum in Pargin Reservolir, Reservoir No. 24‘(a/k/§ LakévCapQEe),
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with no refill rigbtf N
(ii) A npnwproject reserved'ﬁaté;=fight

with a 1986 priority date for one refill of Pargin Reseryoir inl
the amount of 1,850 acre-feet. The Tribe owns an éxisting state
storage reservoir right ﬁbr'SED,S aété~feet of watet_i@_?argin
Reservoir, adjudicated on AprilIIQ} 1962 in.Archuléﬁa.Couhty Dié—
trict Court, with priority No. = 24 in Case Nos. 73 and 308.. The
right will be reliﬁquished_upcn confirmati@n by tﬁeicéioféda.9i5~
trict Court for Water pivision No. 7 of tﬁe :esérved righ£s
described in this subparagraﬁh and in subparagraph {i}fébove.

g tiii}_é nohmprojec§ £eservéd waﬁér'fight
for 2 cfs from_Sthisteimer €reek. This right shéll_ﬁéve é
priority and use equivalent to, agd bé;diverteéfand*&sedAaﬁfthe
same locatiens and for the same purposes as, the Cruther @iﬁch,
stéte appropriative right, adjudféated-@n:ﬁd&eﬁbé: 13, 1912?in
Archuleta County District Court, with priority No. 117 in‘éivil
Action 73 and 308; hgwever;'this right shall bé éubqfdinétéd.tov
all direct flow rights with an adju&ication da;e pnié; to I§86 on
Stollsteimer Creek;' The Cruther Ditch stéte appropriative fiqht_
shall not 5e considered to have been abandoned, but.shalifbe re-
l;nquisheé upon.confirmatian by the_CQlOfadO'Distric;'Cdgzg»for}
Water Division No. 7 of the réserved-water'night desc:ibed in
this paragraph, |

(iv) A non-project reserveﬁ waker right
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for 3.5 cfs from Stcllsteimer'cteek. This right shall have.a
priority and use equivalent to, and be diverted apd used at the
same locations and For the saMe purposes as, the Washington Fléts'
Ditch state appropriative right adjudicated on June 25, 1928, in
Archuleta County District Court, with prlorxtv No. 206 in Case
No. 73 and 308. The Washington Flats Ditch state approprlatlve
right shall be relinguished upon.confirmation by the Colorado
Pistrict Court for Water Division No. 7 of the reserved water
right described in tﬁis_paragraph.

The augmentation‘élan'developed by ?airfiéld«?agesa, as
described in Case No. W958-72, Water . DlVlSlOH No. 7, subordlnatea
8.5 cfs of the Linn angd Clark water right to other Stollsteimer
Creek state appropriative water rlghts, anludzng the Washlngton
Platg Ditch. The subordznatxoa of the Llnn and Clark water right
shall be maintained for the benefit aﬁ the Washington'Flats Ditch
direct~flow reserved water right in the event'the prgsénf augmen—

tation plan described in W958~72 is modified.

¢. Piedra River

The Tribe shall receive a non-project reserved water right
with an i863 priority date for direct flow divefsiané-of 1595
acre-feet per annum fromvtﬁe mainstem of the Piedra River for the
irrigation of 53% net acrés of lanﬂ~at a maximum £low rate of 1
cfs per 60 acres, for a maximum divérsien rate of 8.9 éfgw o
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portion of the water for parcel 4 will be diverted through the
existing M.E. and M. Ditch., The parcels and acreages are as set
out in the following Table 2. Lands requiring pumpipg shall have
a duty of water of 2.54 acre-feet/acre, while lands.proposed to
be flood~irrigated shall have a duty of water of 3.0 acre-

feet/acre.

TABLE 2

Parcels
along the Mainstem Piedra River

Net bBiversion Annual Volume
Parcel  Acreage Rate (cfs) {acre-~feet)
1 289 ‘ 4.8 - . 867 ‘ _
2 40 0.67 110 (21.9 acres pumped)
3 162 2.69 486 :
4 44 0.73 132
TOTAL 535 8,30 - I595%

d. Devil Cresk

The Tribe shall receive a non-project reserved watétAright
with an 1868 priority-date_suberdinateé to all rights with an
-adjudicaticn date prior to 1976 for direct flow diversi@ﬁé Of,183
acre~feet per annum from Devil Cgeak for the irrigation_bf 61 net

acres of land. The duty of water shall be 3 acre-feet/acre. -
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. San Juan River

The Tribe sﬁall raceive'a'nthprcjéct reserved'wétér7ti§ht
acre-feet @er annum from ‘the .Gan. Juan RLVEI for the lrrlgation of
510 net acres of land at a maximum flow rate of l cfs per 60
acres, for a maximum total ﬁiverSlOn rate of 8.5 cfs, which will
be limited to 4 cfs in September, |

The Tribe is éuxrently using a gdrtioh dfyﬁhe léé? Carf
Ditech right, 7BCA309, a rxght owned by a non- Indlan and shared
with other non~Indian users, to lrrlgate these lands..jTha ?ﬁlbe
agrees to make the necessary modzfleatlons of, and :eﬁggtiongfto,
the exxstxng Carr Ditch right in the amaunt of. ap§5¢ximagﬁzy'4ao
acre-feet per annum Df water and to relanuxsh allitlaimitofﬁatéﬁ
taken from the Carr DltchAandAusedntQ,;rrlgate approx;mately 140
acres of Tribal laﬁd in the”céldra&o Distfiét Court for.. Water
Division No. 7. The State agrees to support the Tribe in lts
'efforts. : - o .‘_f S

The duty of water shall be 2.54 acre- feet per acre for
lands reguiring pumpzng, and 3.0 acre- feet per acre. f@r lands :
proposed to be flood lrclqated. The parcels and,acreagé'are as

et out in the following Table 3.
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TABLE 3

Net Diversion Annual Volume
Parcel Acreage  Rate (cfs) {acre-feet)
1 23 0,38 69
2 28 0,48 87
3 120 2.00 . 360 - |
4 338 5.64 1014 (86.4 acres pumped)
TOTAL 510 8.50 1530

E. Round Meadow Creek

The Tribe shall receive a non-project reserved water right
with an 1868 priarity date for direct flow diversiéns bf 975
acre-feet per annum from Round,geadow Creékﬁfor'the irrigaﬁion of
325 net acres.ef land at a maximum flow rate of 1 cfs per 60
acres for a maximum total diversion rate of 5.4 cfs._.The-thy of
water shall be 3 acre-feet/acre. The diversion point shall be on

Round Meadow Creek.

g. Cat Creek ' ' -

_Tbe Tribe shall receive a non~projeét‘ré59rved water right
with an 1868 priority date for direct ﬁlow'divérsions of 1372
acre-feet per annum from Cat Creek for the irrigation of 482 net
acres of land, at a maximum flow rate ofAl cfs per 60 acrés, for
a maximumltotal diversion rate of 8.0 cfs. The duty of water

shall be 3 acre-feet/acre for the 318 acres proposed to be
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floedgifrigated, and 2.9%4 acre-feet/dcre for the 164 acres which *

require pumping.

h. Navajo River
No reserved water rights are recognized for the Navajo
River.
C. FURTHER QUANTIFICATION

1. Existing Uses

a. Any existing benefic;al use of-surfaée

water or ground water for which the Tribes claim-a resérbea'water

right, other than those provided for in this Artlcle and @ther_
than existing uses of water from the Pine Rlver, ‘shall be identi-
Fied and inventoried as to location, quantlty, use, and other
‘reasonably necessary dinformation by June 15, 1987, or such other
date upon whlch the State, the Tribes, and the Unzted States
shall mutually agree,

| b, All parties to thls Agreément w1ll have
the right to review the resultlng lnventery, 1ncludlng the param-

eters of tbe nses 1dent1fled, whlch shall be subject to the

mutual agreement of the pattLes, The partles-shall not unreason-

ably withhold their agreement.




¢. Uses idenﬁifiéd and agreed~u§0ﬂ‘shall be
‘included in the proposed stipulation for 1nc1u51on in the consent
decree and submitted to the Colorado Dlstrlct Court for Water
Division No., 7 by the parties as a&dxtx@ns to the reserved'watef

rights awarded to the Tribes pu&suant to this Agreement.

2. Future Domestlc and leestock Trxbutary Ground Water
Uses ,

a. A nﬂn*ptéjéét faseﬁvad water‘rightvfor
the beneficial use of trlbutary ground water with an 1868 prlor—
ity date from future 1n&1v;dual domestlc and l;vestock wells on
the Ute Mounta;n Ute Reservatxom shall be recognlzed in the
amount of 350 acre-feet per annum in- the MeElmo Lreek dralnage
basin and water trlbutary thereto and h 500 acre~feet per annuim
in the remainder of the Reservatlon. o

b. A non-project reserved water rlght wzth
an 1868 pricrity date for the beneflcxal use of trlbutary ground
water from future 1nd1vxdual domestmc ané lzvestock wellé.on the
Southern fite Reaervatlon shall be recognlzed in the amount of .
2,000 acre-feet per annum: E:leded that'ln=the La Plata River*
drainage such individual domestic and livestock wells shall be
limited as follows: '= | ‘ H

{1} the well.#ili be:tﬁe onlyAwel1 @n a

residential site and shall be used solely for in%houséhgia pur-
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poses for one $inglewfamiiy dwelling; or |
{ii) the well will be the only well on a.
35 acre 51te, shall not exceed 15 gallons per minute of pdeUC*
tion, and shall be used for ordinary household purposes, fire
protectlon, the waterlng of poultry, d@mestlc anzmals, and live-
stock on farms and ranches, the 1rr1gatxon of not over one acre
of home gardens and lawns, and for not more than three sanle~
family dwellings,
This provision will not preclude ﬁhe United’statés, the Tribe and
the State from agreeing on an alternatlve allocatlon plan prior
to June 15, 1987 or Such other date upoi which the State; the
Tribes and the United States shall mutually agree,

c. The further parameters of the future
lndxv1dual domestic and llvestcck water uses, whiCh may include
place of use, diversion and depletLOﬁ'amounts, and metering and
gauging requirements, shall be identified by.the Tribes by June
15, 1987, or such other date upon which the State, the Trlbes ‘and
the United States shall mutualiy agree, and shall be subject to
the reasonable mutual agreement of the State and the affected

Tribe.

D. DISPUTES

The parties shall present to the Colorado District Court

for Water Division No. 7 all disputes over whether water is being




beneficially used in accordance with Article III of this Agree~

ment .

IV, ADMINISTRATION

A. INTRODUCTION

The State,'the_Tribes, and the Uﬁiﬁed'StateS'ackhawléaée'_
the hydrologic relationship}betweén surﬁéce and underground use"
of water and among the Tribes' proiject addvnoﬁ~project resérved.
water rights, the water rights used by nQn~1ndians-&i§hin Colo-
rado, and the waters used outside the Sgate. R¢cordingly¢ the
patties recognize the need £6r a cooperative and coorainatéd--
administration of water rights arising dndef.sfaﬁe law ahd the
project and nonﬂéroject reserved water rights secured to the
Tribes by this Agreement, and intend to provide for such'aﬁminis~
tfaticn with this’Article‘Iv. The purpose of this Afﬁicle is to
establish the means by which the project andvn®n~project water -
rights confirmed in Article III shall beﬁadmimistefed.-.Aémihisf
tration by the StatevEngineer shall enslre that the water'rights
of all users, including the Tribes, are fully protectedﬁ ?he'.
Tribes agree to coordinate their ad@inistrat;ve rasponsibilit;es
under this Agreement with the Secretary whehvthose_administrative
responsibilities affect the water rights of allottees. The

Tribes agree to allow the State Engineer access to Reservation
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lands éélely £OF the purpose of perﬁormlng his a&mznlstratlve

- duties under this Agreemant

‘B. SURFACE DIVERSIONS

The Sﬁate Engineer, in ga manner c9n31stent wlth the agree-
ments containe& herein, chall have prlmary adminlstx&tzve respon~
glblllty over all waters apportloned ta the Tribes at the points-
- of élvprSLQD located on each rlver The Tribes shall have prlm
‘marj adminlstratxve remeﬁSlblllty over all the waters within the
Tribes' canal dlstrlbutlon'systems. | |

Whén watar is put..to use under thls Ag:eement ﬁhe Tribes
}agrea to install and malntazn headgates on the diversxon polnts

from ‘the rivers and to 1nstall and maxntazn necessary totallzlng
.or accumulatlng meters, gauges, or . othar measurlng dev1ces on
thesevheadgates, to - 1nspect the recorders on a weekly basis, anﬁ
to report to the State Engineer the readlng of these meters as
ofted as needed to ensure. compllance with thls Agreementm The¥
Trlbes agree to - allow reasenable 1nspect10n of headgates by the
State anlneer upon request The Trlbes further agree to keep
their diversion, transm@rtatwan, and storage fac1lltles in good
repair,

Thé.Tribes égfee'EOZAhnually provmde the State Engineer
with: (l).aetial;photdé_o: ramohe.sen81ng 1mages of the lands
irrigated; Qtv(é) Eﬁrea& of Iﬁéian Affalrs Crop Reporks, Shdwiﬁg
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the landé'irrigated, If &hese aerial photos, femote:sensing
images, or Crop reports a?e unsatisfactory, the Tribes agree to
allow the State Engineer -access to Ttibal-lands.td'inventory the
‘number and location of 1rr1gated acres. The Tribes may elect to
allaw the State Engineer to conduct an anfiual examlnatlon of the
1rr1gated lands so that the State Eng;neer can lnventory the
number and location of lrg;gated_acres in substitution for the
images and reports. At 1éast once in every five-year period the.
Tribes shall provide the étate Enginger with aerial photos or
remote sensing images, saﬁisfactory to the State Engineer; or
shall allow the State Englneet access to Trzbal lands to inven-
tory the location and number of erzgated acres.

The TKIBES agree that when there is an admlnlstratlva call
on the waters of the rlvers and a demonstrated likelihood of
shortaga exxsts, the Trlbes will perm1t the State Englneer ko
monitor the Tribes! le@fSlons of water Wlthln the prxorlty Sys=~
tem to ensure that the waters are b91ng beneficially used in com-
pliance with the terms of this Agreement._' -

The parties shall present to the Colorado Blstr;ct Court
for Water Division No. 7 all disputes owver whether»waters are
being used in accordaﬂcerﬁith the terms of this'séction, pfovided
that disputes involving solely Tribal members or leSSEES'bf.the
Tribes over tﬁe use of waﬁer within_ﬁﬁerTribeS' canal diétribu—

tion system may be resolved in a Tribal Forun.
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Nothtbstandzmg anything in thxs seet;en to - t:he cont.rary,.
the Tribes’' responsibilities for the mazntenance and repair of
United States Bureau of Reclamatlon PIOjeCt fac;l;tles_améfre«
porting obligations for project watersiéhall remain_identical tQ.;f
that of other project water use:s.- o

Nothing in this éection Shélé;éQmmit-or Qbiig&te-thé*&hited"
States to expend funds which have ﬁpﬁwbeen.apprsgriated;aﬁd bud-.
geted. thhing in this section sha;ircgmmitﬁor'obgigatg_ﬁhe
State to expend funds which have not beenjapptopriateﬁ and bud-

- geted.

C. DAMS AND RESERVOIR SAFETY

The Tribes agree to construct, malataln and eperate ex;st“"
ing or future storage reservoirs,. together with lnlet, outlet,
and spillway structures or other-necessary-water wafks.fECIlltles 
in a manner which will protect downstream persons and property.
The Tribes agree to inspectk such dams usxng qualxﬁled,*experl~
enced personnel as often as appropriate ﬁqr the protection Qf
public health and safety and agree %Q-aiigw statg,ins@éctiqn.of
the dam and storage reservoirs for the purpose Qf-ensgging public
health and safety. The Tribes agree. to éeoperate Qith Ehe $éate .
Engineer to ensure that &ams_ané rééervoirs remain:saﬁe and}éoj
not endanger public health and éafety. In thé'event'eitnet Finds
that a dam or reservoir is unsafe and presents an immediate dan—
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ger to public health and’ safety, the Tribes and the State Engi-
neer agree to cooperate and to take all necessary actlons to pre-
vent the danger to public health and safety and to render the |
structure safe, Disputes over condztlons of such reservoxrs and
‘the need for other remed;al actions shall be decided by a court
of competent 3urlsdlctlon.

Nothing in this provision shall be construed to alter the
federal dam safety program. | |

Nothiﬁg‘in this section shall 66mmit or.obliéate the United
. States to expend funds which have not been appropriated and bud-
geted. Nothing in this section shall commit or obligate the
- State to expend funds which have not been appropriatéd and bud-

geted.

D. INDIVIDUARL DOMESTIC AND LIVESTOCK WELLS

The Tribes agree to provide the State_gngineér with the
fdllawing‘imférmation.in'a Tribal permit 30 days befare-the.b
f;ibes inténd.tobpermit the drii;ing of 'a well fbr‘indibgdua1 
-domestié 0r 1ivest00k;purp03es~as set forth in Article ITI,
Section C, subisection 2: the aquifér or, 1f the aguifer is
'unkﬂown, tﬁe depth from which the water i5'proposadrto be with-
drawn, thé’locatiénfof tﬁe proposed well, the name ofzéhe owner -
of the land on which the well will be located, the estimatédv:

average annual amount of water applied for in acre-feet, and the
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estimated maximum pumping rate in gallens per minuté,‘ Thirty
{30y days:after the receipt of a Tribal permit to drill a weli,
the State shall issue well permits for 1nd1v1dual domestlc and
livestock wells with the pacameters and up to the amounts speci-
fied in Artiecle III, Section C, subsection 2,

The parties shall present to the Colorado District Court

for Water Division No. 7 all disputes arising under this section,
Mothing in this secti@néhall.commit or obligate the United
States to expend funds which have not been appropriated and bud-
geted, Nothing in this section shall commit or obligate the
State to expend éunds which havé:nct been appropriated ana bud~

geted.

E. AQUIFER PROTECTION AND WATER WELL AND PUMP INSTALLA~
TION

The Tribes agree to drill, maintain, and/or‘abaddcn:wells
in a manner consistent with public health and safety and applica-
ble laws or regulations. Well completion reports and';ell drill-
ing logs shall be completed and filed with the State Englneer
within 30 days of completion of the well.

Disputes arising under this section shall be decided by a
court of competent jurisdiction.

| Nothing in this section shall commit or obligate the United

States to éxpend funds which have not been apprdpriated and bud-
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geted. Noth;ng in this sect;on shall commit ©C obllgate the

State to ezpend funds which have not been appreprlated ‘and bud-

geted.

F.  CHANGE OF RESERVED WATER RIGHT |

1, Change of ﬁon—p:ajegx?RQSEryedﬁWater Righcs

The Tribes may change their non-project reéerved water
rights from the types of use, plaoes of use amounts, times of
- use or location of po;nts of dLVEESlOn set forth in Article III,
Section A, subsectlon 3 and Ar+1cle 111, Sectieon B, Subsectlon 3
of this &greement.. No change shall be alloweé unless the Trlbes
and the Uinited States flrst file an appizcatxen for a change of
water rights in the Colorade_Dls;r;ct ‘Court for Water Division
No. 7 and the court grants such Change}'~Chénges of water rights
may be to any beneficial use. |

A change’éf watér'fight shall beﬁgrant§§ by the aigtrict
court if ﬁhe-changé does not increase Ehe Triﬁefé COnsﬁm?ﬁiVB use
or injure other water r;ghts._ in determlnlng the consumptlve use
of Tribal water rlghts and injury to other water rlghta for the
change of a water rlght within the boundarxes Of & - reservatlon or
from within the boundarles to outsxde the boundarxes of a reser-
vation, the Trlbes shall be ceened,'notW1thstand1ng tha prov1~

sions of BArticle V, Sectlon B, a., to have hlstorlcally dlveftpd
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:and beneficially asad’éheirAwater in the fﬁll'amauﬁts, in the
manner and for the purposes set: forth in_Article ITI, Sectioﬁ A,
subsection 3 and Article III, Section B, subsectionié. For .
subsequent Ch%ﬂQQS of'water rights, once a water right hésvbeen
changed from within tﬁg boundaries toiout&i&a tﬁe'boaﬁéaries of a
}zaservation, consumptive use shall be ﬁetermihéd~baseﬁ g@on*
‘actual his&oric_use. |
.The Tribes and the quted Stateé further agree that for a

‘change of a surface diversion of agricultural irrigation Qéter_tb
a ground water éivsrsion; they will provide the-é@ateuﬁmgineet
with a Tribal permit containing thE'foliowinq inﬁarmétian before
fzthe ffibes ﬁiie an application for‘afcbaﬁgé,cf.waie: right in

- €olorado Distriét Court for Water.DivisiQn No. 7: the aqaiﬁér or,
if the'équiﬁer is anpown, depth from which the water is proposed’
" to be withdrawn, the_locétion of the propose&iwell,,the'namé of |
the owner of the lahd~on which the well will be located, the
gstimated average anhnual amount of water-appligd;ﬁqr in~aCre4
 feet, the estimaﬁad.maximum pumping r&te»iﬁ gaiiﬁns:per minute,
the proposed use, and a description of the land proposed to be
irrigated or the-use to.which the water will be put and the loca-
tion of that use. within ihirty'(BO) days after receipt of a
ribal permit to drill a well, the State Engineer shall issue.a
- well permit for Eha proposed well 1f the change does not increase

the Tribe's consumptive use or injure other water users. In
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determining the.c§nsumptive use of water and injury to other
water users, the Tribes sﬁall be deemed to have divértéd and ben-
eficially used their water in the full amounts, and manner, and
for the purposes contemplated by this Agreement.

For changes of water rights which contempiate thaE the
water rights defined hérein or water under those figh:sAmay be
used outside the boundaries of the Reservatfons, ﬁhe parties
~shall be bound by Article V, Section E. |

The parties shall present to the. Colorado District Courﬁ
Eor Water Division No. 7 all disputes arLSLng under thls sectioﬁ.

Nothing in this section shall commit or lelgate the intéd.
dtates to expend funds which have not been approprlated and bud~
"geted. Nothing in this sectzon shall commit or obllgate the
State to expend funds which have not been appropriated,and_bud"

geted.

2. Change of Project Reserved Water Rights

The Tribes and the United States may cﬁangé'their project
reserved water_rights.from the types oi'use, places Qﬁjﬁée,
ameunts,'times of use or location of points of:diveféi¢h set_
forth in Article III, Section A, subsections l‘and'z.aﬁﬁ;ﬁrtié;e
111, Section B, subsection 1 of thiﬁ-Agxeemént; NQ'Chaﬁge shall
be allowed unless the Tribes and the United StatES'fil®, ﬁb the

 same extent other project water users are required to file, an’
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application for a change of water rzghtslln the Calorado District
Court for Water Dlv151on No. 7 and the court grants such change
Changes of water rights’ may be to any beneflclal use,

The change of water rlght shall be granted by the district
court 1£ the change daes not increase" the Tribe's consumptlve use
Or -injure other water rlghts In determlnlng the consumptlwe use
of pro;ect reberveé water Tights and xnjury o other water
rights, the provisions of Article sz, ‘Section A, Subqection 1.4,
and 2.d,. and Article III, Section B,ESUbSQQthH 1.4 shall govern,
notwithstanding the provlszons of Artlcle V S&ctlon B, a,

For Lhangﬁﬁ of watg; rights which contemplate that the
water rights defined herein or water under thoqe rights may be
used cutside the boundaries: of the Reservatlons, the partles
shall be bound by Artxcle V,'Sectxon B.

The partles &hall present to the Colorado sttrlct Court
for water DlVlleD ﬁo. 7T all dlsputes arlslng under this section.

Nothing in this sectxon shall commit or oblzgate the Unzted
States to expend Eunds whlch have not been approprlated and bud~
geted ‘Nothing in this section shall commit or obllgate the
State to expend Eunds whlch have not ‘heen apprcprxateé and byd-

geted.

G. STATE ADJUDICATED WATER RIGHTS

The parties acknowledge that the administrative provisions
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«f this Article govern'the_Tfibeé' use of ﬁhe ptéjéét éhd{
non-project reserved water rightﬁ reaognized herein,'but thatwany_.
and ‘all other waters approprzated by the Tribes pursiant to the
state adjudlcatlen or permitting process will be’ decreed adm1n~
istered and regulateé by the State purguant tO.ex&sting.state
raw. |

The State sﬁall agminister all rights to thEIQSé*of”Suffaée
or ground water thhln or outSLde the RQSQIV&thR whlch are not a .
- part of the Trlbes reserved water rights. The @1strxat.CQurt
- for Water Division'NO. 7 shall have éxclusive-juriédictiqn ﬁé
resolve all disputes over usesjof.non:eéerved'watér_righﬁs estab-

- lished under state law.

V. LEASING AND OFF-RESERVATION USE
K. LEASING

Pursuant to the legislation required by Artigle_v14539étien
A, subsections l.a, and l.c¢ of thiS;Agreement,.ﬁhe Tribeg.may,
subject to the Federal legislation required by Article VI,
Sectiaon A, sﬁbsectiOn 1. b. of thié.Agree&ent, sell exchange,v
lease, or otherwise temporarily dlspose of their water w1th1n or,

subject to Section B below outSLde the bounéarles of the Reser*

vations.
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B. WATER USE OUTSIDE THE BOUNDARIES OF THE ‘RESERVATLIONS

Solely as a‘cémproéise for the purposes of,this-séttleméhb
the parties agree that the Tribes may, under this Agreemant, use
the project and non- project reserved water rights secured to the
Tribes by this Agreement outSLde_the boundaries of theix'ceserVa~
Lions: ‘

a. W1th1n the State subject only to t?e same’
requirements and conditions ot
{1} State law;

(i) Federal law, éxcluding the doctrlne
of Indian reserved water rights and Federal reclamatzon law and
as apply to the exercise. of water rzghts held by non=~ Eedefal
non-Indian entities and |

b. outside the State to the extént pefﬁitted«
by any: |
(1) State law:

{11) Federal law;

(1i1) interstate compact; or

(iv) international treaty
'that pertains to the Colorado Rivér or its.tributaries}.inciuding
the appropriation, use, development, storage, regulatlon, alloca-
tion, conservation, exportation or quallty of those waters~_

S ER—

provided, however, that nothing in this Agreement shall be con-

v
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struéd to estabiish, address, or-préjuaice whether, or the extent
to which, or to prevent any party from lltlgatzng whether, or tne
extent to which, any of the aforementloneé Iaws do OT do not
permit, govern or -apply to the use of the Tribes' 4water'0ut51@e

tha State.

VI. FINALITY OF SETTLEMENT

A. JUDICIAL APPROVAL

On or befora'gugmét 31, 1987, Or‘sUch other date upen which
the. State, the Tribes and the Unlted States shall mutually agree,
'the parties shall present to the’ Colorado Dlstrlct Court for
Water DLVlSlQﬂ No. 7 a proposed st1pulatzon reflectxng the terms
of the Final Consent Decree. |

Nothing in this fihai agreement or consent decreé-shall'be
Construed as an enla:gement of the subject matter jUILSdLCtIOH of
the Dlstrlct Court for Waﬁer vaxsxon Ra. 7. Article IV Sectx@n
C,; Article VI: Sectlons A 1, A 2, and B, and Artxcle VII Sectlon G
shall be excluded from theupropased stipulation to be presented
 to the Drstriét Court for Water Divisiaﬁ No, 7: grbvidéé‘thgt,agy
waiver of tribal watef riqht:élaims'contained within Article VI
.Sectien A.1l.e. shali‘be included‘in:éﬁch»propcsed stipﬁlation}

Such exclusion shalil not delete or alter the terms or the effect
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of the excluded sections of t;he_Agﬁ_ée'ment.

Upon the submission of such proposed stipulation ;hé-gar~
.ties shall request theftouitlto.give a@propriaté nohiée_ana]hald
the necessary héarings £ consi&erﬁand’zule upon any cbﬁéCtiQﬁa}
to the proposed étipulation’subﬁitted. Up@ﬁ the éﬁtry of aaéiﬁaiv
Consent Decree as provided below reflecting. the prapoééd é£ipu*
lation, the Tribes, and the United Staéés as trustee for phé
Tribes, shall waive any and azi claims to water rights]withiﬁvthev
State of Colorado not expressly identified in the Final Congént
Decreoe, esuébiished by-existingAstaEe'Of_Eederal court decree, or
cherwise :ecoghized under stateulaw,-incluéing any and all
claims to water rights‘of injury to wa&er righﬁs;'for tﬁe béﬁefi£
of the Tribes or any individual ciaiming the right to use ﬁgﬁef.
under the Tribes, from any source of surface wéﬁer of'watefs T
tributary thereto, arising under any laws of the'ﬂnitéd‘gtétéS‘or
of the State. The Final Cthent Decree shall notube_exécuﬁéd'oﬁ
become final until the State, the Tribes, and the Unitgﬁ sgatgsf

jointly certify that the legislative enactments necessary to

implement this Agreement, as enumerated below, have been obtained. ..

to their satisfaction.
Execution and entry of the Final Consent Decree shall ke

contingent upon the enactment of the legislation &escribed‘bélow.




1. Congressional Legis}ation

Reguired enactment by the é@ngfess shall consist of legig-
lation that:
a. provides relief From the prohibiti0n Qf
25 U.S.C. 177; |
b. provides that:

(i} the repayment of the constructlon
costs allocable to the Tribes' mun1c1pal and industrial water
allocation from the Dolores and Animas-La Plata Projects shall be.
deferred, and interest thereon shall-nét écérué, until the water
is used;

(iiy the Unzted States is authorlzed to
bear the reimbursable OM:R costs dllocable to the Trlbes mun1c1r
pal and industrial water allocation from the Dolo:es and
.Anlmas~La Plata Projects until the’ water 1is uﬁe&; and

(111} the Uhitéd States is aﬁﬁhorizéd ﬁo
bear the reimbursable OM&R costs allocable to the Tribes' agr1~
cultural irrigation water allocatxon from the Animas- La Plata
PrOJect until the water is used.

As an increment of water is leased ér_othérwiSe used, p:ospectivé
repayment of that increment‘s pro rata share of the allocable |
costs shall commence. | o N

€. assures that the: Tribes and their lessees
are not restricted by apoiicatzon oE feﬁeral reclamatlon laws
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from using, selling, exchanging, ieaéiég or cherwise.t@mporarily
disposing of their water:

d. authorizes and appropriates the federal
share of the $60.5 million Tribal Development Fund provxded for
in Artxcle VI, Section B below;
| e. provides'that:pérﬁormance by the United
States of the actions required bylthe'afOIementioned'1eQisiative
pro&isicns will be conditioned on the'Tribes gxecuting waivers
and reledses of all claims concerning water rights whether in rem
O”‘agdlﬂat any party to this Agreement cther than those - whzch may
arise under the terms of this Agreement:

provided that the walvers of such clazms, if
’any, relatzve to the Animas and La Plata Rlvers shall ‘not be
effectlve untll Phase I of the Animas-La Plata Project as deflned
in the June 30, 1986 Binding Agreement for Animas-La Plata
Project Cost~Sharing, is ccm?lete or the ?ribes elect to retain
their project reserved water rights as described inlértgcie_IiI;
Sectién A, subsection 2.£(ii) or Articlé 1II, Section B, subsec-
tion 1.F¢i1); gxcept that waivers of such claims, if any, for
monetary damaqges agalnst the State shall be effective as soon as.
the State appropriates and disburses the funds described in Arti-
c¢le VI, Section A, subsection 2;

provided further that the waivers of such

claims relative to the Mancog River shall nobt bae effective until
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the combined Highline~Tcwaﬂc Canal is completed so as -to enable

the delivery of water to the Ute Mountain Ute Indian Rééérvatiﬁn,

or the Ute Mpuntain Ute Tribe elect$ tofexeroise'the_prgject
reserved w&ter right by taking the;Triﬁe55 ail@cébién of watei
directly from McPhee Resefvoir; except that waivers of such
claims, 1f any, foc monetary damages agalnst the State shall be
effectlve as soon &s the State approprlates the funds described.

in Artlcle VI, Section A&, subsection 2;

Erovrded further that in the event that’ elther

Trlbe obtains a judgment for monetary damages ‘against the Unlted

States, the State, or any other parties, the United States or the

State or the affected party shall. be entltled o apply as an

offset against the judgment the money actually provxded by that
_party ta the Tribe as Trlbal Development Funds and any lnterest
or any other moneys generated by-thxs fund undet this Agreement

and its implementing legislation:

provided further that nothing in tbia.paiagﬁaph“f

- e. shall be deemed to create or;givésva;idity to any Ciaim~by
the Tribes against the United States; the State, or any other
parties to this settlement, or inVaﬁyZWay COnstituté’an-ac¥ﬁcwl«
edgment of the validity of any clains by the Tribes agalnst the
United States, the State, or any other party to the settlement*

prov1ded further that neither Tribe may assert

any claim against the United States, the State or aﬁy other party
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arising out of; N
(1) tﬂé négétiaﬁidn of this Agreement:
(1i) the_aﬁept;oa of the specific terms
cf this Agreement; or -

{1iiy aliegatlens concernlng the lack of

authority of either Tribe or the other parties to enter xnto this

Agreement.

£. authorizésfﬁhé3Tfibes, to wai#e Ehe
claims referred to in the precedan paragranh and

9. provides. that 1n exercising his author-

ity to admln;ster watér rights on the Reservatlons, the Secre-

tary, on behalf of the United States, LS authorlzed and dlrected:

to comply thh the admxnlstratlve procedures governing the water
rights confirmed ‘in this Agreement to the extent provided in.

Article IV,

The partles contemplate that other enactments, 4s mutually
agreed upon and needed but not enumerated hereln, may be draited_

by the parties and proposed to the cqagress.

2, Colgrade Generél Agsembly ﬂegislatiqn

Required enactmenhs by the Calcrado General Assembly shall
consist of legislation that

a. auth@rlzeb and appzoprlates $5 mllllon ko

be deQOSLted by the State to the Tzlbal Development Funds no
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‘later than 30 days following the depo&it of the first installment
of federal mqnies ko said'Development_Fuﬁés.

b. authorizes such amount as needed, esti-

mated at $6 million, to be expended by the State for congtruction .:t{

of the Towaoc¢ Pilpeline and 8 domestic water distributidn system
for the Ute Mountain Ute Tribe as a cfedit to the Ute Mountain
. Ute Development Fund, with said const?ucﬁién to be initiaﬁed.
within 1 year of the execution of thisAFiéal~8ettlement-Agreé«
ment, and completed within 1 year of the initiation of construc-
tion; and _
c. authorizes and appropriates $5.6 million:

to be provided by the State to the Secretary for Ridges Basin Dam

on a schedule acceptable to the State and the Secretary beglnnlngv

in rhe first year of construction. of said dam.

B. TRIBAL DEVELOPMENT FUNDS

Tribal Development Funds shall be establlshed for the
Tribes, with $20 1] million for the Southern Ute Indlan ‘Tribe and
'$40.5 million for the Ute Mountain Ute Indian Tribe, said funds
to be created as follows:

1. $5.0 million ko be‘deposited by the State;, éon—
tingent upon appropriation by the Colorado Geéeral Agsembly, to
the Tribal Dévelcpment runds no later than 30 days following the

deposit of the Lirst installment of Federal monies to sald Devel~
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opment Funds.

2. Such amount as neéded, eﬁtlmated at $6 O m;l«

lion, to be expended by the State for ccnstructlon of the Towaoc-”*”“

Plpellne and a domestic water dlstrxbutlﬁn system for. the Ute

Mountain Ute’ Indian Tribe as 3 credlt to the Ute Mauntaln Ute

Development Fund. gaid construatlon wzll be initiated w1th1ﬁ one .

year of the execution of Ehis Agreemen-, and shall be completed

1th1n one year of the initiation of constxuctlon.

3. $49.5 million to be prOVLded by the Sécretary’:;x

contingent upon approprlatzons, to the Trzbal Qevelopmemt Puqu '

in three annual installments Deglnnxng 1n the flrst year for

which the Congress of the United SEates approprlates such monlesrA*

as follows: 319 S million in year 1 $15 mzlilan in vear 2; and’
$1s million in year. 3, The Secretary WLII annually dEpOSlt any
appropriated manles to the Development Funds WIthln 30 days fol-
lowing the avallablllty of such annual appreprlatlon by the Con-

9ress to the Secretary. | _ c v~-~ ',' e

4. The Trlbal DeveIOpment Funds shall be allocated

between the Trlbes as provided for in bhe. ﬁollcwzng table.
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Qevelbgment Fund Allocations.

{Millions of Dollars)

| Year 1 Year 2 - Year 3 Total
Ute Mtn Uts
Federal . C12.0 10 10 - 32.0
State 2.5 - - 2.5
Towaoe . _ :
Pipeline . 6.0 e o 8.0
Subtotal - 20.5 10 10 40.5
Southern Gt3' 
Federal 7.5 5 5 17.5
State 2.5 - - 2.5
Subtotal 10.0 ' 5 5 - 20.0
TOTAL 30.5 15 15 §0.5

C. REMEDIES IN THE EVENT -CONTINGENCIES ARE NOT MET.

Sl Confirmatxon by the Colorado ﬁzstrlct Court Ffor
Water §1v1510n ‘Nov, 7.

In the event that the Colorado Dlstrzct Court for Water
Division No. 7 falls to recognlze the water rlghts descr;bed in
Article ITI of this AQIBEWEHtf or otherwise departs in any mate-
rial way from 1mplement1ng the substance of the ‘proposed stipu-—
lation, either Trzbe or the Unlted Stateées ghall have the oppor—.
tunity to void thxs Agreement in its entlrety upon 60 days'
notice to the Attorney General of the State. On the same grounds
the Colorado Attorney GEﬂeral may void the &greement upon 60

days' notice to the United States Attornay'General'and the chalr-
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-men of both Tribes. On the S$ame grounds @ther partxes materlally

and adversely affected by a change in the substance of the. decree.'

entered by the court shall have the opportunlty to void this
Agreement 1nsofar as thlb Agreement affects thelr lnterest, upon:
60 days notice to the State, the T:ibes'and the;anited States,

Notice shall be made as follows: To”tﬁe'ﬂﬁited States,
through the Secretary of the Interxor and the Attorney General;.
Lo the Trzbes, through the respective Trzbal Chairmen, to the

State, through the Attorney General to all other parties,

through their respective offices.

2. Enactment of Necessa;y_hégislafion

In the e%ent neéésgary legi§lati0n, or any part theraof is
not enacted by the end of the 100th Congress, or_such other date
upon witich the parties shall mutually agree, the Unlted States, |
elther Tribe or the State shall have the rlght tc vomd this
’%greement in ‘its entxrety upon 60 days' notice. On the*game
grounds other parties materlally and adversely affected by a
change in the substance of the necessary legzslatlon ‘shall have
the opportunity to void this Agreement insofar as this ARgreement -
affects their interest, upon 60 days notice to the State, the
Tribes, the United States and all other parties. NQtice shall_be
made as follows: To the United States, through tﬁe Secretary of
the Interior and the Attorney General: to the Tribes, through the

>
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respective Trlbal Chairmen to the state, through the Attorney

General; to all othar part‘es, through thexr resgectlve OffiCES.

VII, GENERA; ?RQW=SI§?N;3_W e

A, Nothlng in thls Agreement shall be deemed

1. To preclude the Tr1bes

Or the United State510ni

acguiring exmstlng state law water rzghts by pur_,
qUiohment, or other operatxon of law.

_2;_
parties or any other perSGn to 1Lt1gate any lﬁ
not resolved by thzs agreement

3; Tc authorlze the tak;ng

agfeement pertalnlng tg relatlve pclorltles of watf5 rlghts

previously entered into. b&tween o1 amang the Unlt”&  tates and/or‘
ezther Tribe and- any other water user.

B. The parties expressly reserve allszi

granted, recognlzed or rellnquzshLd in: thls Agreement

C. Whenever a’ reserved water r;ght lS recognlzeé

-
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herein for use on a parcel of tribal land ‘that iszaifeaéY'irri«
gated under an exxstlng state decreed right owned by the Tribe,
1nle1dua1 tribal members, or by the United States er the bene-
fit of the Trlbe or 1nd1v1dual tribal members, the state decreed

right shall be deemed rei;nqulshed unless otherwise expressly

Lagreed.

D. The agreement contaimed'hereinVHawaeen=arrivpd‘

at in the process of goed faith negotiations for the purpose of
ﬁresolv;ng legal dzsputes, 1nclud1ng pending lltlgatlmn, and all
’partles agree that ne: offers and/or compromises made 1n the

'course thereof shall ba construed as admlssxoﬁs agalnst lnterest

or be used in any legal proceedlng othet than onemﬁar appréval or’

jlnterpretatlon of this Agreement pursuant £o or following the
‘f‘entry of a Final Consent Decree.
E. The law of the State relathg to abandanment
shall not apply to any: Gﬁ the project or nonwproject reserved
water rights recognized. in this Agreement, even- 1E used or tempo~
‘rarily disposed of by *he Tribes outside the boundat;es ef their
 reservat1ons, nor shatl those reserved water rights-be forfeited
‘bor lost under state law ﬁy-nénuse.
. 'Thefszéfeﬁary agrees not to reqﬁgsé'aésigamént

of the Dolores Water Cdn§e:vancy Diétr;ct‘s watez‘righﬁsapursuant
to article V(c) of -Canjt_r‘act 7-07-40-W0470, dated September 23,

1977, as amended February 25, 1986, unless the District should
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undertake some action that wéuld jecpardize the project or the
government's right of repayment.

G. TQ the extent permitted by existing iaw, the
United States Bureau of Reclamation shal; give p:éference to the
Tribes to design and/or construct Dclores-or'Animés~La Plata
Project facilities, so long as the implementation of such prefer-
ence does not detrimentally affect the project construction
schedule, |

H. This Agreement may only be modified with the
joint consent of the parties, |

I. This Agreement may be executed in any number of
counterparts, all of which together shall constitute cne original
Agreement. | _

J. Any entitlement_to‘wat&r of any individual
‘member of the Tfibes shall be satisfied from the water rights
confirmed in this Agree@ent~

K. Nothing in this Agreement shall commit or obli-
gate the United States to expend funds which have not been appro-
priated and budgeted.

.. MNothing in this Agreement shall commit or obli-
gate the State to expend funds whiéh have not been appropriated
“and budgeted.

This Agreement is éfﬁectivévthis _‘__ day of December,

-7 3~
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Dated this /ég?éay»oi December, 1986

STATE OF COLORADQ
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e
pated this /0 day of December, 1986

SOUTHERN UTE INDIAN TRIGE

By

By

By

L

CHRIS A. EAKPR Chalrman

CLEMENT J. FROST, Vice-Chairman

‘0¥ BANNECOOSE, JR., Council Memder

LILLIAN I. SEIBEL, Council Member
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Dated this [0 day of December, 1986

UNITED STATES DEPARTMENT OF THE INTERIOR
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Dated this /O ‘éay of December, 1986
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Signatureypaqe
Dated this }p day of December, 1986

ANIMAS~LA PLATA WATER CONSERVANCY
DISTRICT

-
i
"JORN MURPHY, President ' (/

Attest: (Seal)

By <£.2 e L
EDWARD T. SEARLE, Secretary
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Dated t.his'gg’g{éay of December, 19386

COLORES WATER CONSERVANCY DISTRICT

Attest: (Seal)

TAVID D. HERRICK., Secretary
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A

Dated this gﬁ day of December, 1986

PLORIDA WATER CONSERVANCY DISTRICT

et ke e e s s e e o ae ot

HESS, Presxdent

Attest: [Sesl)

By ,..Z? xéz;_,_,.__v_,__,__, ,,,,,,,,
' TER PALMER, Secretary
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Dated this fﬁyﬁday of Pecember, 1986

MANCOS WATER CONSERVANCY DISTRICT

] P

o e vy e Wir Wl b o o, <h vy reee e et et e ey

THOMAS. K. COLBERT, President

Attest: (8eal)

Secretary
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Dated this /4 day of December, 1986

SOQUTHEWESTERN WATER CONSERVATION DISTRICT

-u mwwn‘—aﬁ.ﬂ.u‘—‘—.m“—«-“‘—w _.«’-q—.- st et v e e o

FREDERICK V. KROEGER, President

Attest: {(Seal)

m..,éZt? ,_w./:.-ﬂ_/w/‘*

M i i .o e ot A e i b

EDWARD T. SEARLE, Secretary ./ (e 7
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Dated this Jxt day of February, 1987

CITY OF DURANGO

! P <
M R T fpereer Ao _ 4‘,{’- .
£ .
By "~ O, (oA At 50 o Mt ot i A . L6 et e s o o e et sn0e o7 e T2 2 P s o o

'LEONEL SILVA, Mayor

Attest: (Seal)

- PAULINE REDMAN, City Clerk
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Dated this 4 day of January, 1987

TOWN OF PAGOSA SPRINGS

ot e k! STt bt o o ey o e e e

ROSS ARAGON, Mavor

; 3 i N ;oY

. i . N B Fi A FA

: - f & . J::';,-’ V’j,"-”x; T ; ' 'J.f'('(_ . A

8 y .—;\:—« _',.*_/,"Cf.i;f;','%{—_‘; ..o“.-:’.‘-?'f:« s »wi ..,: = :, _.:f:... e

JEGOUELYNE M. SCHICK
Town Clerk
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Dated this ,ﬁﬁgday of December, 1986

FLORIDA FARMERS DITCH COMPANY

laries [ Lmﬂbﬁf%
AMES COLE, President

Attest: (Seal)

__~ ﬂ%ﬁ_Jkaiézﬁwfjr: _______
HAZEL ng

WN, Secretary
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Dated this {ﬁ”/day of December, 1986

PLORIDA CANAL COMPANY

RICHARD BALLANTINE Presxdent

ABttest: (Seal)

T. G. EGCLESTN, Secvetary
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1074 Decen e
Dated thisgﬁ:ﬁ? day of " vaemher 1986

FAIRFIELD COMMUNITIES, INC.

~T | “°'”?«

s -

By ST /’ T
TERRY L. ?LORA o
Senior Vice Presidant

Attest: {Seal)

N

~

By (. P o~ kg‘ﬁ\»
EDDIE RUTH EWINGf ' .
Secretary o
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Public Law 100-535
100th Congress

Arn Act
Te facilitate and xmplemer" the senlement of Colorado Ute Indian reserved water _ Now. 3, 1983
rights claims in southwest Colorada, and !"m' other purpoges:. fH.R. 7842}

Be it enacted by the Sencfe and House of Rtpresentameb of the
United States of America in Congress assembled, - Coiorads e

tndian Water
SECTION 1. SHORT TITLE. Rights

This Act may be cited as the “Colorado Ute Indian Water Rights 5312§?6“L At
Settlemnent Act of 1988, '

SRC. 2 FINDINGS.

The Congress finds that—

(1) The Federal reserved water righis claims of the Ute
Mountain Ute Indian Tribe and the Southern Ute Indian Tribe
w'n the subject of existing and prospective lawsails invelving

he United States, the State of Colovade, and numerous parties
in southwestern Colorads.

(2) These lawsuits will prave expensive and time constuming

- to the Indian and den- I’xdmn cummumtms of southwestern
» : Colorady,

HJ Th€‘ ma}or ‘parties tQ the !ms sults and éthers mterested in
Ute Tadian | Tl’lbn and the :muthern Utx_ Indmn Trzb{z h"we
worked diligently to settle these claims, resulting in the June
40, 1988, Binding Agreement for Animas-Le Plata Project Cost
*harmg which was exscuted in compliance with the cost shar-
ing requirements of chapter 1V of Public Law 99-88 {89 Stat.
2937, and the December 10, 1986; Colorado Ute Imhan Water
Rights Final Setflement Ag‘reement

{4} The Ute Mountain Ute Indian Tribe and the Soathern Ute
Indian Tribe, by resolution of their respective tribal councils,
which are the duly récognized gmermng bodies of each Tribe,
have approved the Dewmbe* 10, 1986, Agreement and sought
Federal 1mpiememutzon of its terms. '

{5} This Act is required io implement portions of the ahove :
two gpreements. “f

SEC XL DEFINITIONS.

For purposes of thi‘ Ack—

(1} The term “‘Agreement” means the Colorado Ute Indian
Water Rights Fing al Settlement Agreement dated December 10,
1986, among the ite of Colorade, the Ute Mountain Ute
Indian 'I‘-ribe,_ the Southern Ute Indian Tribe, the United States,
and pther participating parties

{2) The tecm “Animas-La Plata Project” mieans the Animas-

La Plata Praject, Coloradn and New Mexico, a participating
project nnder the Act of Aortl 11, 1956 (74 St&t 105; 43. U 8.C.
620, comymonly raferred to as the “Colurado River Storage
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Courts, U5

Project Act”) and the Colorado River ¥3amn Pro;éct A{i. ‘:»? ‘:}tcxt
B85 43 LLB.C, 1501 et seq.)

(3) The term “Dolores Project” medns the Dologes Pro;ect
Calorado; a participating project under the Act of Ap#il 11, 1956
(10 Stat. 105; 43 US.C. 620; commonly referred to as the “Colg. .

rado River Storage iject Aet™},-the Colorado River Basin
Project Act (82 Stat, 885; 43 U S.C. 1501 et seq.); and as Turther
authorized by the. Celorade River Basin Sahmty Contro Acf; (9%-
Stat. 2933; 431 S.C. 1591) :

(43 The term “final consent e:,m:m& meang the conssnt dccree;
contemplated to Ye entéred after the date of enactment of this
Act in the Distriet Court, Water Division No. 7, State of
Colorado, which will um} lement sertain  provisions’ GF the
Agreement. '

" {8} The term * Secretar;y means: the Secretary of the Inter:or

{6 The terms “Tribe™ and “Tribes™ maan the Ute Mountais
Ute Indian Tribe, the Sounthern. Ute Indwn Tnbe, or both
Tribes, as the context in; -reqmr(»

{7} The- termn “water vear means a year commencmo o

Getober 1 eaf:’n year and ruiming through the following. &eptem
ber 30.

SEC. 4. PROVISION OF WATER TO TRIBES,

{(a) Water From tHE ANmvas-La PLATA anD DOLORES PROJECTS.—
The Secretary is authorized to sipply water to the Tribes from the
Animas-La Plata and Delores Projacts in ace with the Agree:
ment: Provided, That nathing in this subsection or in the authorized
purpeses of the projecis may be construed to permit or prohibit the
sale, exchange, lsase, use, or other disposal of such water by the
Tribes. Any such sdle, excharge, lease, use, or other disposal of
water from these projects shall be governed solely by the other
provisions of this Act and the Agreement as modified pursuant to
section 11.of this Ast.

(b) APPLICATION OF FEDERAL RECLAMATION LAWS wacept as pro-
vided in section 5 of this Act, the water-supplied to the Tribes from
the Animas-La Plata Project ami the Dolores Project shall be subject.
to Federal reclamation laws only to the extent needed to effectuate

the terms and conditions contained in - Article 31, section A, sub-

gections 1 and 2-and Amclo 11, section B of sizhsection 1 of. tkw -
Agreement. :

SEC. 5 DISPOSAL OF WATER.

(a) Inoian INTERCOURSE ALT.—~The provizions of section 2116 of
the Revised Statutes (25 1J.5.C 177} shall not apply to any water
rights confirmed in the A;'re,emewt and the final consent decrges
FProvided, That nothing in this subsection shall be: considered to
amend, construe, supersede, or preempt any State law, Federal lasw,
interstate compact, or internstional treaty that pertams {o the
Colorade River of its tributaries, including the appropriation, use,
development, storage, regulation, a §oha;‘.m consery ation, expor-
tation, or quality of those wators.

(b) RestricTion on DisbPOSAL 0F WATERS Irro LoweR COUORADO
Rrver Basin—None of the watérs from the Animus-La Plata.or
Dalores Projects may be sold, exchanged, leased, used, or otherwise
dﬁpmed of intoe or in the Lower (.&)IOrado Rivey Basin unless water
within t)e Colorade River Basin held by non-Federat, non-Iadian
holders of that water pursudnt to any water rights could be so sold,
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exchanged, feased] used, or pthervise digposad of u snder State Inw,
{u_dw I dasy, driterstate compacts, or inter i1 brealy pursuant
toa final, {xu;‘dgpual ble arder of & Federal conrt or purstant to an
.—.a;«,memr'rtt of the geven States _::,natmy ty the Colorade River
Compact,

(e} Use or WaTer Ricrrs.—(1) The use of the rights referred to in

subsection (a) within the State of Colorado shall be governed solely as
provided in the Agreement as modified’ pursuznt to section 11 of this
Act’ zad this subsection. The Agréemsnt is hereby modified to
provide that a Tribe may vobinitariiy elect to sell, exchange: leass,
use, or otherwise dispose of any portion of @ witer right eonfirmed in
e Aprecment and finak consent decree off iis reservakion, If either
Soithern Ute Indian Tribe or the Ute Mountain Ute Indian
Tribe 50 elects, and as a condition precedent io such sale, exchange,
lease, use, or other disposition, that pertion of the Tribe's water mght

shall be ctmngcé foa 80 lorado State water rig! buz, be such a 2 State
water right only during the use of that right off the reservation, and
shall be fully subject to State Iaws, Federal la aws, interstata com-
pacts, and intérbativnal treaties zpplicable 0 the Colorado River
and its tributaries, Licluding the appropriation, use, development,
starage, regulation; 'v"loc*t.mx*i, conservation, sxportation, or qualicy
of thoge walers.

(&5 The characterizations in thc,&grepnwm of any water rights
which may be used off the reseérvation of the respeptive Tribe as
either “project reserved water right” or "nozxpm}ect reserved water
right” are hereby expressly. dzsapi_ ny claim to water
rights so characterized s mil be extis wixe_ the final l consent
decree’ls entered,

) RuLeg gr C;ommuc*rao\; wN@zmng in this Act or in: the Agree-
ment shall—

1) consmute wtbom} for thp sale, ezchar}ge lease, use, or
other dispesal of any F‘eder 1] reservm water right off the
l“é*bé)ﬂ’&tlol‘l‘a :

..

mlmheu

o nuthortw for the sale, ex cm.nge, lease, use, or
; yw water held pursdant to 4 Coibmdq State

water right,.or of any Colorado State water right; cutside the

State of Colorado; or

- {3 bededmed a congressional detsrm*n.t on that an}‘ holders

of water mght& door do nothave auth@nw under existing law to

sell, exchangs, lease, use, or otherwise dmww‘* of such water or

water cights outside the State of Colorad

SEC 6. RLPA‘:‘M RN OF PROJECT COSTS.

() ‘\fiumumn AN INDUSTRIAL W ater.~{
defer, wzt‘wuz interest, the repw 23

allocable 0 sach ‘Trxtm s municipa!
fram the Anirmas-La Plata. and Dot
used either by the Tnbc or puystant to 8 wa
the Tribe: Untit such water jo first uges
pursumat to g water use chrtract
beazr thae. <mmml opt"rdtwn m'u
allocable ;
from the Ani

The Secretary shall
LOnSt"‘UC“iDQ co&ts

e

4.1{:1 water 15 ﬁfb;.'
r use contract with
'1c'her .by_a Tribe or

2, d’!(.. rep]ﬁCcment éoau
I watef adocgtmz

{2) A% an increment of suih wajer i by a Tribe ar is ﬁrm-
usged pursuant (o the terms.of a vealer ‘use Comr et with ihe Tribe,
repayment of that increment's p hare of sach allocable
construction costs shatl commp !
c«).rmu,m:t, R ;

are of the allocabls

(W A HICULTURAL umu{m,w Wargi—]
defer, without intecest, ﬂw repayment of

102 STAT. 2975

Contracts.

Contracs.

Liand the Tribe shall -
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dgmicaltare and |
dgricnibyral
cemmbditieg,

- Beerstary to pay the annux

within the capability of the land te rdpay, which are allocabls to
wach Tribe's agricultural irrigafion’ water allocation from the
Animas-La Plata and Dolores Projects in nccordance with the Act of
July I, 1982 {85 1J,5.C.- 386a; comimobly referréd ta as the “Leavitt
Act™), and- section 4 of the Act of April 11, 1836 {70 Stat. 307, 43
US.C. 820¢; commonly referred to as the “Colorado River Storage
Project Act”). Bueh allocated consirgetion costs which are beyond

“the capability of the land to répay shall be repaid as provided in -

subsection (g) of this section. Until siich water is first used either by

- a Tribe or pursudnt to a water use contract with the Tribe, the

Secretary shall bear “the annual operation, malntenance, and
véplacement costs allogable to the: Tribe's agricultural irrigation
allocation from the Animas-La Plata Projeet, which costs shall not
be reimbursable by the Triba: o S :

{2) As an-increment of such water is first used by a Tribe oris first
used pursusant to the terms of a water use contract with the T¥iba,
the Tribe shall commence bearing that increment's pro rata share of
the allocable annual operation, maintenance, and replacement costs.
During any period in which water is used by a tribal lessee on land

~owned by non-Indians, the Tribe shall bear that increment’s pro

ratz sharg of the allotated agricultural irrgation construction costs
within the capabilify of the land to repay as established in subsec..
tion (oX1) : . ’ ’ n ‘
(¢} Annuar Cosrs Wire Bewecr te Ripaes Basi - Pumreinc
Praxt-(1) The Secretary shall bear any increased annual oper-
ation, maintenance, and répldcement costs fo Animas-La Plata
Project water users oerasioned by a decision of gither Tribe not to
take delivery of its Anima:&;i;ag?iata"?mject water allocations from

Ridges Basin Pumping Plant-through the Long Hollow Tunnel and

the Dry Side Canal pursuant to Article 111, section A, subsection 2.1
and Article 111, sectioh B, subsection 11 of the Agréement until sich
water 15 first used either by & Tribe or pursuant to a water use
contract withthe Tribe. Such costs shall not be reimbursable by the

Tribe, : » .

(2} &s an increment of its water from the Animas-La Plata Project
is firgt uged by a Tribe or is first dsed pursudnt to the terms of a
water use contract with the Tribe, the Tribe shall comimence bear-
ing that increment’s pro rata share of such increased anntal oper-
ation, maintensnes, and replacement casts, ifany. R

{d} Secrevarrat DererraL-~The Secretary may further defer all
or 2 part of the tribal.construction cost obligatiens and bear all or a -
part of the'tribal operation; wigliteriance; and replacement obliga-
tions described in this'section In the gvent a Tiibe demonstrates that
it is unable to satisfy those obligations in whole or in part from the
grogs revenues which could be generated from. a water use contract
for the use of its water either from the Dolores or the Animas-La
Plata Projects or from the Tribe's pwn use of such water, , _

le) Use or Warer.—For the parpose of this section, use of water '
shall be deemed to occur in any water year in which a Tiribe actually

uses water or duging the term of any water use contract. A water
use contract pursuant to which the only income to a Tribe.is in the
nature of & standby charge s deetned not o b@ 1 use 6f water for the
purpmses of this section. , . '

(B} AUTHORIZATION OF Arrhopriations.—There is hereby au-

wie

thorized o be appropriated such funds as 1
.operabion, maintens
ment costs as provided in Lhis section.

ssary for the
:, and replace-
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(7} Cosrs 1y Excess oF ABILITY OF THE IRRIGATORS To Rerav.—The.
portion of the costs of the Animas-La Plata Project in excess of the.
ability of the Urigators to repay . shall be repaid fram the Upper -
Colorado River Basin Fund pursuasit to the Colorado. River Storage
Project. Act and the Colorado River Basin Project Act. ' :

(h) DererraL or Cerraiy ConstrRUCTION Lo s.~-Hepayment of
the portion of the construction gosts of the Florida Projectwhich
have been allocated to the 563 acre-feet of agricultral ireis ation
water for which the Southern Ute Tribe is reéspunsible shall be
deferred by the Secretary pursuant to the Act of July 1, 1932 (25
U.5.C. 386a; 47 Stat 564} as provided in section 4(d} of the Act of -
April 11, 1956 (48 U.S.C. 620¢; 76 Stat. 107}, and the Florida Water
Conservarey District's current repayment obligation -shall not
change. o ' :

SEC. 7. TRIRAL DEVELOPHENT FUNDS.

(a) Estanlisument—~There is hereby authorized to be appro- Appropriation
priated the total smount of $48,500,000 for three annual installment ewthorization.
payments to the Tribal Development Funds which the Secretary is :
authorized and directed to establish for each Tribe. Subject o
appropriation, and within 60 days of availabibity of the apprapria-
tion to the Secretary, the Secretary shall allocate and make pay-
went to the Tribdl Development Funds as follows: o

(1} To the Southern Ute Tribal Development Fund, in the st
year, $7.500,000; in the two succeeding vears, $5,000,080 and
$5,000,008, respectively, s

{2) To the Ute Mounta

ain Ute Tribal Develapment Fund, in the
first year, 312,000,000; in the two succeeding. years, $10,000,000
and $10,000,008, respectively. ‘ : C '

(&) Avousrasent.~To the extent that any portion of such amount
is contributed after the perisd described above or in amibunts less
than described ubove, the Tribes shall, subject to appropriation Acts,
receive, in addition to the full contribution to the Tribal Develop-
ment Funds, an adjusbment representing the interest. income a8
determined by the Secretary in his sole diseretion that wauld have
been earned on any unpaid amount had that amount been placed in
the fund as set forth in'section T(a), - IR

{cy Pranar Deverosment —{1) The Secretary shall, in the absence Securities,
of an approved tribal investment plan provided for-in paragraph (2),
invest the moneys in each Tribal'Development Fund in dccordance -
with the Act entitled “An Aet {o #uthorize the deposit and invest-
ment of Indian funds” approved June 24, 1938 (25 UL.&.C. 162a).
Separate accounts shall be maintained for each Tribe's dev slopment
fund, The Secretary shall dishirss, at the regaest of a Trile, the
principal and income in its development fund, ar any part thereof,
in accordance with an econemic development plan approved under
paragraph (3. : - o ,

(2} Each Triba miay submit a tribal investment plan for all of part
of its Tribal Development Pund as an alternative Lo the invesiment
provided for in paragraph {1). The Secretary shall approve such
investment plan within 60 days of its submission if the Secrets vy
finds the plan to be reasonable agd sound. If the Secretary doés pob -
apurove such investment plian, the Secretary shall set forth in
writing and with particulanity the reasons for such disapproval; [f
such investment plan is appraved by the Secretary, the Tribal
Developiment Fund shall be disbursed Lo the Tribe to be invested by
the Tribe in accordance with the approved investment plan: The

-
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Secretary may take such steps as he deems tiecessary to ‘manitor
compliance: with the approved Investment plan. The United Btates
shall not he responsible for the review, appreval, or gudit of any
individual Investment under the plan. T ¢ United States shall not

be di:ect}y or indimctljy_li;gbl'é thhr%pect Lo any such _ir;y:gatmp-_;;t,

such funds, The: principal and income fram tribat ‘investments under
an approved investment plag shall be subject to the provisions of
this seetion and shall be expended in accordance with an econontie ‘
devélopment plan approved under paragraph (33, '

(8} Eachi Tribe shall submit an economic development plan for
or any portion of ks Tﬁh&'ﬁevelcymgnt'f"{md Lo the:Secretary. The
Secreta&zy-‘shali;appmva'mcbp}aﬁ.-wtm 60'days ofits submission if
the Secretary finds that it 15 reasonably related ty the econiomic
development of the Tribe. I the Seeretary does net approve sueh

plan, the Seeretary shall, at the time of dacision, set forth in writing
and with partisularity the reasouy for sush disapproval! Bach Tribe
may aller the ecdn’dmic-deveidpmé&_t plan, subject to the approval of
the Secretary as set farth in this subsection, The Secretury shall net

0 thereof, following o

e : an gconomic development plan
PITA DMETRBUTIONS. ~nder nio cumstantes shall'any .
part of the principal of the funds, or of the income aceruing te such
funds, or the revenue from any water use contract, be distributed ta
any member af either Tribe on 4 pér capita basis. - o

(e}¥ Lovrration on SETTING Asioe Finap Corserr Dacree —Nej-
thér the Tribes nor the United States shall have the right to st
-aside the final consent decree solely because subsection (¢} is not
satisfied or inplemerited. e : '

SEC. R WAIVER OF CLAIMS. ’

() GENERAL AUTHORFTY. —The Tribes are anthorized to waive and
release olabms concerning or related to water rights as deseribed in-
the Agreement. _ v _ . :

(M Conprrion an PerroRMANGE BY Smmmm—«?erformmme by
the Secretary of his obligations under thig Act and payrient f the ~
Inaneys authorized to be paid to the Tribes by this ‘Act shall be
required only when the Tribes exécute a waiver and reloase as
provided in the Agreement. - .

SEC. g, ADMINISTRATION.

In exerciging his authority te sdminister water rights on the Ute
T 3 & WX e

Mountain- Yie - and Sauthern” Ute Indinn Reservations, the See..
retary, on behalf of the United States, shall comply with the
administrative . Procedures governing the waler nights confirmed in
the Agreement sind the Final Cousent Decroe to-the extent provided
in Article IV of the Agreement.

$EC. 10. INDIAN SELF-DETERMINATION ACT:
{a) In GEnerar.—The design .angd construction functions of the _

Bureau of Reclamation with respect to the Dalores and Animasa,
Plata Projects shall be subject to the provisions of the. Indiasn. Self-
Determination and Education Assistance Act' (B8 Stat 2208; 25
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UB.Co 450 et seq) to the same. exieni as if such functions were
performead by the Bureau of Indian Affairs. : :

(b} AprricaTion. —This section shall not apply if the applicaiion of
this section would detrimemtally affect the construction schedules of
the Lalores and Animas-La Plata Projects.

SEC. 1L MODIFICATION OF AGREEMENT: RULE OF CONSTRUCTION.

(a) Montricatron.—The Agreement shatl be deemed to have bean
maodified to-conform te this Act. o .

{b} Rure or ConstrucTion. —THe Agreement-shall be construed in
A manner consistent with this Act. This Aat is iptended solely to
permit settlement of existing-and prospective litigation among the
signatory. parties to the Agreement. This aAct is the result of a
voluntary compromise dgreement between the Southern Ute Indian
Tribe, the Ute Mountain Ute Indian Tribe, the State of Colorade,
local water 'districts and mundcipalities, and the Unifed States.
Accordingly, no pravision of this Act. the Agreement, or the final
consent decree shall be construed as altering ar affecting the deter--
mination of any guesticng relating to the reserved water rights
belonging to other Indian tribes. '

SEC 12 INDIVIDUAL MEMBERS OF THIRES.
Any entitlement to reserved water of any individual member of

either Tribe shall be satisfied from the water secured to that
mamber’s Tribe, :

SEC. 13 EFFECTIVE DATE,

(a} Sections 4(b), 5, and 6 of this Act shall take effect on the date
on which the final tonsent decree contemplated by the Agreement is
entered by the Distriet Court, Water Division No. 7, State of Colo-
rado. Any moneys approgriated under section 7 of this Act shall be
placed into the Ute Mou ntatn-Ute and Sowthern Ute Tribal Develop-
ment Funds. in the Treasury of the United States togethier with : o ' O
other partios’ contributions ta the Tribal Development Funds, but - N : o
shall not be available for disbursement parsiant to section. T until '
such time as the final consent decree is entefed, If the final consent
cecree is not'entered by December 31, 1991, the moneys st depasited
shall be returned, together with a ratable share of accrued intergst,
to the respective coritributors and the Ute Mountain Ute and South-

#rn Ute Tribal Development Funds shall be terinipated and the -~
Agréement may be voided by any porty to the Agr ement. Uponn

such termination, the amount contri ted thereto by the Uniteg

States shall be deposited in the general fund of the Treasury.

) No grovision of this Act shall be of any force or effect if the
final consent decres is not -executed and spbroved by the court.
SEC 1L YOIDING OF ACREEMENT,

The United States shall not expreise its r
ment pursaant to Article Vi, section C, subs

Wi to vold the Agree-
“tion Zithereqf,

Approved November 8, 1988,

HUE 265208 1415
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DISTRICT COURT, WATER DIVISION 7, COLORADOC @Eﬁi G199

Case No. W=-1603-76F

CONSENT DECREE

IN THE MATTER OF THE APPLICATION FOR WATER RIGHTS OF THE UNITED
STATES OF AMERICA (BUREAU OF INDIAN AFFATIRS, SOUTHERN UTE AND UTE
MOUNTAIN UTE INDIAN TRIBES) FOR CLAIMS TO THE ANIMAS RIVER IN
WATER DIVISION NO. 7, COLORADO

'THIS MATTER having come before the Water Court on the
Application of the United States of America on behalf of the
Bureau of Indian Affairs, the Southern Ute Indian Tribe, and the
Ute Mountain Ute Indian Tribe for execution and approval of a
Consent Decree based on a Stipulation for a Consent Decree
entered into by the State of Colorado, the Ute Mountain Ute
Indian Tribe, the Southern Ute Indian Tribe, and the United
States of America, dated November 12, 1991, and filed with the
Court on November 13, 1991; AND the Court having heard the
testlmony, statements of counsel and otherwise being fully
advised in this matter, does hereby FIND, CONCLUDE, ORDER AND
DECREE  as follows:

1. Name, Address and Telephone No, of Appiicant:

United States of America

¢/o John P. Lange

United States Department of Justice
Environment and Natural Resources Division
Indian Resources Section

999 18th Street, Suite 945

Denver, Colorado 80202

Telephone: (303) 294-1900

2. The Stipulation for a Consent Decree in this case is
based on the Colorado Ute Indian Water Rights Final Settlement
Agreement of December 10, 1986, (hereinafter Settlement
Agreement), and the Colorado Ute Indian Water Rights Settlement
Act of 1988, Pub. L. 100-585 (102 Stat. 2973}, (hereinafter
Settlement Act). All Objectors in this case were sent copies of
the Settlement Agreement and Settlement Act by Order of this
Court dated November 21, 1988.

3. The Court has jurisdiction over the subject matter of
this Application and over all those persons and entities who have
standing to appear as parties, whether they have appeared or not.



4, By Notice and Order dated Novemper 13, 1991, all
Objectors were notified that the Stipulation for a Consent Decree
in this case had been filed with the Court and that any
objections to the Stipulation for a Consent Decree were required
to be filed with the Court no later than December 3, 19%1. The
Court further notified all Objectors that hearings on the
Application of the United States and the Stipulation for a
Consent Decree would be heard on December 192, 1991, commencing at
2:00 p.m.

5. No Objector in this case filed any opposition to the
Stipulation for a Consent Decree in Case No. W-1603-76F; nor did
any Objector oppose the Application or the Stipulation at the
December 19, 1991, hearing.

6. The Court has reviewed the Stipulation for a Consent
Decree and finds and concludes that the matters set forth therein
sare fair and reasonable, and further finds and concludes that the
Stipulation for a Consent Decree meets the requirements of all
applicable State and Federal law. The Court, therefore, adopts
as its findings of fact, conclusions of law and Decree, the
Stipulation for a Consent Decree made by the State of Colorado,
the Ute Mountain Ute Indian Tribe, the Southern Ute Indian Tribe,
and the United States, including the Exhibits attached thereto,
and hereby expressly incorporates by reference the Stipulation
for a Consent Decree and the Exhibits attached thereto in their
entirety as though set forth fully herein.

7. The Court FURTHER FINDS AND CONCLUDES that the State,’
the Tribes and the United States have Jjointly certified that the
contingencies set forth in Paragraph 16 of the Stipulation for a
consent Decree relating to the State and Federal Tribal
Development Funds appropriations, State-Towaoc Pipeline
‘appropriations, and State-Ridges Basin appropriations have been
accomplished to their satisfaction and that they further have
jointly certified, pursuant to page 62 of the Settlement
Agreement, that the legislative enactments necessary to implement
the Settlement Agreement have been obtained to their
satisfaction.

Executed and approved by the Court this/?Zé day of December,
1991. ’ '

BY THE COURT

JUDGE, WATER DIVISION NOC.
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DISTRICT COURT, WATER DIVISION 7, COLORADO "~ DURANGD, COLORADO
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RULING OF REFEREE, JUDGMENT AND DECREE OCT 44 199
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CONCERNING THE APPLICATION FOR WATER RIGHTS OF THE Q@E&W@ WATER,
CONSERVATION BOARD ON BEHALF OF THE PEOPLE OF THE STATE OF
COLCRADO

IN EAST MANCOS RIVER, A NATURAL STREAM
IN THE WATERSHED OF THE SAN JUAN RIVER
- IN MONTEZUMA COUNTY

¢ . - A - ® b " ot o = . - G W S% W S W S G T R W Aot Dt B4 S T

THIS MATTER, having come on before the court on the appli-
cation of the Colorado HWater Conservation Board and the court
being fully advised as to the matter of the application herein,
hereby makes the following findings:

The application herein was filed with the water clerk, . '
b Water Division 7 on December 31, 1984. All notices required by
i law for the filing of this application have been fulfilled, and
Co the court has jurisdiction over the application.

No statements of opposition were filed to this application.

All matters contained in the application have been reviewed
and testimony taken where such testimony is necessary and the
. court finds that the statements contained in the application are
= true and that applicant is entitled to the water right requested
. in the application,




IT IS THEREFORE ORDERED AND DECREED:

Name and address of claimant:

fosa The Colorado Water Conservation Board
S 1313 Sherman Street, Room 721
et Denver, CO 80203

WATER RIGHT

Name of natural stream: FEast Mancos River

Location: Legal description of beginning and end points of
minimum stream flow claimed: The natural stream channel from L
headwaters in the vicinity of lat. 37 deg. 25'26"N, long. 108 A
deg. 05'35"W ags the upstream terminus and the confluence with the .
Mancos River in the SBE/4 SW/4 $23 T36N R13W NMPM as the down- -

. gstream terminus being a distance of approximately 11.7 miles. :
- This segment can be located on the La Plata, Rampart Hills, e
Thompson Park, Mancos U.S$.G.S., quadrangle(s). . )

Priority date: July 13, 1984 provided, however, that this
right shall be junior to all priorities awarded in cases filed
prior to 1984, and otherwise junior as provided in section
37-92-306, C.R.S. (1973 and 1985 Supp.).

Flow amount claimed: 2.0 c.f.s. absolute

Use of water: To maintain such minimum flows as are s
required to preserve the natural environment to a reasonable '
degree pursuant to sections 37-92-102 and 103, C.R.S. (1985

Supp.}. No diversion of the water right herein will be made from "
the natural stream channel. e

IT IS FURTHER ORDERFD that the applicant shall install and
maintain such water measurement devices, recording devices, con-
tent gauges and inlet and outlet measurement and recording
devices, as the case may be, as are deemed essential by the
Office of the State Engineer, and the same shall be installed and
operated in accordance with instructions from said office.

-2=
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AL H. HBAS
aActing Water Referee
Water Division 7

No protest was filed in this matter. %he foregeing ruling
is confirmed and approved, and is made the judgment and decree of
this court. ’

ponE this 22 day of _Oeclolou 19 sb.
TN
AL H. HAAS

Water Judge
Wateyr Division 7

AG Alpha No. NR WC IAAUC
AG File EWASJUAN/R3
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CONCERNING THE APPLICATION FOR WATER RIGHTS db”@ﬁvaQDORADO WATEY
CONSERVATION BOARD ON BEHALF OF THE PEOPLE OF THE STATE OP
COLORADO

IN MIDDLE MANCOS RIVER, A NATURAL STREAM

IN THE WATERSHED OF THE SAN JUAN RIVER

IN MONTEZUMA COUNTY

D

THIS MATTER, having come on before the court on the appli-
cation of the Colorado Water Conservation Board and the court
being fully advised as to the matter of the application herein,
hereby makes the following Ffindings:

The application herein was filed with the water clerk,
Water Division 7 on December 31, 1984. All notices required by
law for the flling of this application have been fulfilled, and
the court has jurisdiction over the application.

No statements of opposition were filed to this application.

All matters contained in the application have been reviewed
and testimony taken where such testimony is necessary and the
court finds that the statements contained in the application are
true and that applicant is entitled to the water right requested
in the application.




IT IS THEREFORE ORDERED AND DECREED:

Name and address of claimant:

The Colorado Water Couservation Board e
1313 Sherman Street, Room 721 -
Denver, CO 80203

WATER RIGHT

Name of nacural stream: Middle Mancos River

Location: Legal description of beginning and end points of

o minimum stream flow claimed: The natural stream channel from

R headwaters in the vicinity of lat. 37 deq. 25'08"N, ‘long. 108 R

i deg. 08'22"W as the upstream terminus and the Weber Reservoir R
inlet Ditch in the SE/4 SE/4 §5 T36N R12W NNMPM as the downstream '
terminus heing a distance of approximately 3.6 miles. This
segment can be located on the Rampart Hills U.S.G.S.
quadrangle(s).

Priority date: July 13, 1984 provided, however, that this
right shall be junior to all priorities awarded in cases filed
prior to 1984, and otherwise junior as provided in sect‘on
37-92-306, C.R.S. (1973 and 1985 Supp.).

ff; Flow amount claimed: 3.0 c.f.s. absolute

Use of water: To maintain such minimum flows as are
required to preserve the natural envi.onment to a reasonable
degree pursuant to sections 37-92-102 and 103, C.R.S. {1985
Supp.). No diversion of the water right herein will be made from
the natural stream channel. :

IT IS FURTHER ORDERED that the applicant shall install and
: maintain such water measurement devices, recording devices, con- 2
SN tent gauges and inlet and outlet measurement and recording ‘
R devices, as the case may be, as are deemed essential by the
i Office of the State Engineer, and the same shall be installed and
- operated in accordanca with instructions from sald office.

-2
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DATED this )" day of _fip b
= L .
Al H, HAAS
Acting Water Referee .
Water Division 7 , ‘ "

No protest was filed in this matter. The foregoing ruling
ig confirmed and approved, and is made the judgment and decree of

this court.

DONE this g,g““- day of (" NeNen o 198)

, AL H. HAAS R
. Water Judge LT
- Water Division 7 o

AG Alpha No. NR WC IAAUC .
AG File EWASJUAN/R4 N

-3~




1HDISTRICT COU‘ I WATER DIXISION 7

A

SEP* 2 6 1996

c&mm FILES ;

DISTRICT COURT, VIATER DIVISION 7, COLORADO
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CONCERNING THE APPLICATION FOR WATER RIGHTS OF THE COLORADO ¥ATER
CONSERVATION BOARD ON BEHALF OF THE PEOPLE OF THE STATE OF
COLORADO

IN NORTH FORK WEST MANCOS RIVER, A NATURAL STREAM
IN THE WATERSHED OF THE SAN JUAN RIVER

IN MONTEZUMA COUNTY

THIS MATTER, having come on before the court on the appli-
cation of the Colorado Water Conservation Board and the court
being fully advised as to the matter of the application herein,
hereby makes the following findings:

The application herein was filed with the water clerk,
Water Division 7 on December 31, 1984, All notices required by
law for the filing of this application have been fulfilled, and
the court has jurisdiction over the application.

No statements of opposition were filed to this application,

All matters contained in the application have been reviewed
and testimony taken where such testimony is necessary and the
court finds that the statements contained in the application are
true and that applicant is entitled to the water right requested
in the application.




1T IS THEREFORE ORDERED AND DECREED:

Name and address of claimant:

The Colorado Water Conservation Board
1313 Sherman Street, Room 721
Penver, CO 80203

WATER RIGHT

Name of natural stream: North Fork West Mancos River

Location: Legal discription of beginning and end points of
minimum stream Elow vlaimed: The natural stream channel from
headwaters in the vicinity of lat., 37 deg. 26'47"N, long. 108
deg. 04'59"W as the upstream terminus and the confluence with the
West Mancos River at lat. 37 deg. 27'24"N, long. 108 deg. 08'46"W
as the downstream terminus being a distance of approximately 4.3
miles, 9This segment can be located on the La Plata, Rampart
#ills U.S.G.S. guadrangle!s).

Administration: For the stream segment(s) in an unsurveyed
area, the division engineer has determined for administrative
purposes that the approximate legal description of the instream
flow termini as protracted from U.S5.G.S. quadrangles is as fol-
lows: Downstream terminus in the NW/4 NE/4 S23 T3I7N R12W NMPM.

Priority date: July 13, 1984 provided, however, that this
right shall be junior to all priorvities awarded in cases filed
prior to 1984, and otherwise junior as provided in section
37-92-306, C.R.S. (1973 and 1985 Supp.).

Flow amount claimed: 2.0 c.f.s. absolute

Use of water: To maintain such minimum flows as are
required to preserve the natural environment to a reasonable
degree pursuant to sections 37-92-102 and 103, C.R.S. (1985
Supp.). No diversion of the water right herein will be made from
the natural stream chaannel.

IT IS FURTHER ORDERED that the applicant shall install and
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maintain such water measurement devices, rercording devices, con-
tent gauges and inlet and outlet measurement and recording
devices, as the case may be, as are deemed essentlal by the
Office of the State Engineer, and the same shall be installed and
operated in accordance with instructions from said office.

DATED this Q4% day of _ Seeke

.., . A e bl e et L R D Tl

AL H, HAAS
Acting Water Referee
Water Division 7

*ff“ No protest was filed in this matter. The foregoing ruling S
o isiconfirmed and approved, and is made the judgment and decree of e
this court. ’ .

DONE this 33“‘ day of th\e&u\ ] l%ﬂb‘

o o ot s o v - - -

AL H. HAAS
Rater Judge
Water Division 7

AG Alpha No. NR WC IAAUC
AG File EWASJUAN/R2

-3~




1
N DISTRICT cov% L VATER DIVISION 7

..

. SEP 2 6 1986

Y =
e ’

DURANGO, COLORADD
GLERE

DISTRICT COURT, WATER DIVISION 7, COLORADO YTy
"\4:"” 'r\:‘-‘jf;? M
Case No. 84CW266 S REYED

----------------------------------- LI ' e

RULING OF REFEREE, JUDGMENT AND DECREE Y GF WATEH pasou 2

. H RE30URCES

U STATE ENGINER#: ..
e COLORADO ,
CONCERNING THE APPLICATION FOR WATER RIGHTS OF THE COLORADO WATER
A CONSERVATION BOARD ON BEHALF OF THE PEOPLE OF THE STATE OF
AN COLORADO

IN WEST MANCOS RIVER, A NATURAL STREAM
] IN THE WATERSHED OF THE SAN JUAN RIVER

IN MONTEZUMA COUNTY

THIS MATTER, having come on before the court on the appli- R

cation of the Colorado Water Consgervation Board and the court
being fully advised as to the matter of the application herein,
hereby makes the following findings:

The application herein was filed with the water clerk,
Water Division 7 on December 31, 1984. All notices required by ‘B
law for the Filing of this application have been fulfilied, and
the court has jurisdiction over the application.

No statements of opposition were filed to this application,

All matters contained in the application have been reviewed
and testimony taken where such testimony is necessary and the
court finds that the statements contained in the application are

Ny true and that applicant is entitled to the water right requested
R in the application.




1T IS THEREFORE ORDERED AND DECREED:

Name and address of claimant:

The Colorado Water Conservation Board
1313 Sherman Street, Room 721
Denver, CO 80203

WATER RIGHT

Name of natural stream: West Mancos River

Location: Legal description of beginning and end points of
minimum stream flow claimed: The natural stream channel from the
confluence of the North and South Forks of the West Mancos River
at lat, 37 deg. 27'24"N, long. 108 deg. 08°'46"W as the upstream
terminus and the Jackson Ditch diversion at lat. 37 deg. 25'56"N,
long. 108 deg. 14"09"W as the downstream terminus being a dis-
tance of approximately 6.4 miles. This segment can be located on
the Rampart Hills U.S.G.S. quadrangle(s).

. . Administration: For the stream segment(s) in an unsurveyed

R area, the division engineer has determined for administrative

purposes that the approximate legal description of the instream

flow termini as protracted from U.S.G.S. quadrangles is as fol- .
lows: Downstream terminus in the SW/4 SE/4 S25 T37N R13W NMPM. <

B Priority date: July 13, 1984 provided, however, that this
T right shall be junior to all priorities awarded in cases filed
prior to 1984, and otherwise junior as provided in section
37-92-306, C.R.S. (1973 and 1985 Supp.}).

Flow amount claimed: 4.0 c.f.s. absolute

. Use of water: To maintain such minimum flows as are e
‘. required to preserve the natural environment to a reasonable e
e degree pursuant to sections 37~92-102 and 103, C.R.S. (1985 :

Supp.). No diversion of the water right herein will be made from

the natural stream channel. T

;:;‘ IT IS FURTHER ORDERED that the‘applicaut shall install and
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maintain such water measurement devices, recording devices, con-
tent gauges and inlet and outlet measurement and recording
devices, as the case may be, as are deemed essential by the
Office of the State Engineer, and the same shall be installed and
operated in accordance with instructions from said office.

DATED this QU day of __Nip\cda, 195t

(SRR S o e el

" AL H. HAAS
Acting Water Referee
Water Division 7

No protest was filed in this matter. The foregoing ruling
is confirmed and approved, and is made the judgment and decree of

-] this court. , “f_f;~
. DONE this il day of%_lg% SN

AL H. HAAS
Wlater Judge
Water Division 7

‘ﬁ_, _ AG Alpha No. NR WC IAAUC
T , ARG File EWASJUBN/R1

~3-

r




7-84CW267

<

End 7-84CW267, Start 7-84CW266 8
Start 7-84CW269 &

7-84CW269
J Fnd 7-84Cw266 Eng LeOiRWae?

&
End 7-84CW268

GorRd*K=1"/2%==

A9322011 Google ; > (HOG()O IC
Image © 2011 DigitalGlobe ¥ g

4.08 km ' . Imagé US'[")A\ Farm Service Agency

[ Bl | —e = . S 4 4
Imagery Dates: Jul 3, 2003 -"Jul 17 2006 37°22'51.04" N 108°13'48.71"W elev2378 m Eve alt 15.24 km




Exhibit 11 - Map of Gages




Instream Flow Recommendation Questionnaire

The Colorado Instream Flow and Natural Lake Level Program works with State and Federal
agencies, local communities, cities, local environmental groups, water users and other
interested parties to identify stream segments or ecological areas for flow protection or
enhancement, and to address stream flow protection needs within the framework of Colorado
water law. The Program can address important emerging issues such as water requirements
for declining, sensitive, threatened and endangered species, protection of non-fisheries, or
restoration and improvement of the natural environment. The Program can also be relied
upon to correlate mankind’s need for future economic growth and development with
reasonable preservation of the natural environment.

Due to the large number of recommendations received in the past and limited staff resources,
staff must prioritize the streams and lakes being considered for inclusion in the Instream Flow
‘Program. This questionnaire was developed to assist the CWCB Staff in that task. This
questionnaire may also be used “to begin to develop an objective and reproducible framework
for evaluating, quantifying, and prioritizing environmental and recreational water goals™ as
recommended by the Statewide Water Supply Initiative (SWSI).

Please complete a questionnaire for each stream or lake recommendation submitted. It is
understood that not all of the information may be available when providing initial
recommendations, but please complete the form to the best of your knowledge. You may use
this form to apprise the CWCB Staff of the unique characteristics of a given stream or lake
that may otherwise be unknown. If you have any questions regarding this questionnaire or
need assistance, please feel free to contact Jeff Baessler at 303-866-3441 extension 3202 or by
email at Jeffrey.Baessler@colorado.state.co.us .

1. Please provide the following contact information:

a. Recommending agency, entity or individual

Page1of3



b. Contact person

¢. Mailing address, phone number and email address

2. Please provide a general description of stream reach or natural lake of concern to the
best of your knowledge:

a. Name of stream or natural lake

b. County

¢. Water division and water district

d. Major drainage basin

e. Upper terminus (1.e. headwaters, confluence with ‘ABC’ Creek, etc.)

f. Lower terminus

g. Approximate segment length in miles

Page 2 of 3



h. Name of USGS quad maps (Please attach copy of map to this questionnaire)

1. Any photos available? (Please attach)

3. Please provide a brief description of the natural environment to be preserved or
improved, and the basis for the recommendation.

4. Please provide any additional information that should be considered by the CWCB
Staff when reviewing this recommendation (i.e. federal cooperation, community
support, unique characteristics, resource threats, etc.).

5. Please provide a brief description of fieldwork (if any) that has been completed (i.e.
biologic or hydrologic data, quantification studies). If work has been performed, please
include the name of the individual, agency or consulting firm that performed the work.
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DEPARTMENT OF NATURAL RESOURCES
Colorado Water Conservation Board

RULES CONCERNING THE COLORADO INSTREAM FLOW AND NATURAL LAKE LEVEL
PROGRAM

2 CCR 408-2

1. TITLE.

Rules Concerning the Colorado Instream Flow and Natural Lake Leve! Program, hereafter referred to as
the Instream Flow (“ISF" ) Program as established in §37-92-102 (3) C.R.S,, shall be hereinafter referred
to as the “ISF Rules.”

2, PURPOSE OF RULES.

The purpose of the ISF Rules is to set forth the procedures to be followed by the Board and Staff when
implementing and administering the ISF Program. By this reference, the Board incorporates the Basis
and Purpose statement prepared and adopted at the time of rulemaking. A copy of this document ison
file at.the Board office.

3. STATUTORY AUTHORITY.

The statutory authority for the ISF Rules is found at §37-60-108, C.R.S. and §37-92-102 (3), C.R.S.
Nothing in these rules shall be construed as authorizing the Board to deprive the people of the state of
Colorado of the beneficial use of those waters available by law and interstate compact.

4, DEFINITIONS.

4a. Agenda Mailing List.

The agenda mailing list consists of all Persons who have sent a notice to the Board Office that they wish
to be included on such list. These Persons will be mailed a Board meeting agenda prior to each
scheduled Board meeting. ‘

4b. Board.

Means the Colorado Water Conservation Board as defined in §§37-60-101, 103 and 104, C.R.S.

4c. Board Office.

The Colorado Water Conservation Board's office is located at 1313 Sherman Street, 7th Floor, Denver,

CO 80203. The phone number is (303) 866-3441. The facsimile number is (303) 866-4474. The Board's
website is http://www.cwcb .state.co.us.

4d. Contested Hearing Mailing List.

The Contested Hearing Mailing List shall consist of all Persons who have received Party status or
Contested Hearing Participant status pursuant to Rules 51. or 5m. This mailing list is specific to a
contested appropriation.

4e. ‘Contested Hearing Participant.



Any Person who desires to participate in the contested ISF process, but not as a Party, may obtain
Contested Hearing Participant status pursuant to Rule 5m. A Person with such status will receive all Party
documents. Contested Hearing Participants may comment on their own behalf, but may not submit for the
record technical evidence, technical witnesses or legal memoranda.

4f, CWCB Hearing Officer.

The Hearing Officer is appointed by the Board and is responsible for managing and coordinating
proceedings related to contested ISF appropriations, acquisitions or modifications, such as setting
prehearing conferences and adjusting deadlines and schedules to further the Parties' settlement efforts or
for other good cause shown. The Hearing Officer does not have the authority to rule on substantive
issues. ‘

4g. Final Action.
For purposes of Rule 5, final action means a Board decision to (1) file a water right application, (2) not file

a water right application or (3) table action on an ISF appropriation; however, tabling an action shall not
be construed as abandonment of its intent to appropriate.

4h. Final Staff ISF Recommendation.

Staff's ISF recommendation to the Board is based on Staff's data and report, and public comments and
data contained in the official record.

4. ISF.

Means any water, or water rights appropriated by the Board for preservation of the natural environment to
a reasonable degree, or any water, water rights or interests in water acquired by the Board for
preservation or improvement of the natural environment to a reasonable degree. “ISF” includes both
instream flows between specific points on a stream and natural surface water levels or volumes for
natural lakes.

4j. ISF Subscription Mailing Lisf(s).

The ISF Subscription Mailing List(s) are specific to each water division. The ISF Subscription Mailing
List(s) shall consist of all Persons who have subscribed to the list(s) by sending notice(s) to the Board
Office that they wish to be included on such list for a particular water division. The Staff shall, at such
times as it deems appropriate, mail to all Persons on the water court resume mailing list in each water
division an invitation to be included on the ISF Subscription Mailing List for that water division. Persons on
the list are responsible for keeping Staff apprised of address changes. Persons on the ISF Subscription
Mailing List(s) shall receive agendas and other notices describing activities related to ISF
recommendations, appropriations and acquisitions in the particular water division. Persons may be
required to pay a fee in order to be on the ISF Subscription Mailing List(s).

4k. Mail.

For the purposes of the ISF Ru]es, mail refers to regular or special delivery by the U.S. Postal Service or
other such services, electronic delivery (e-mail), or delivery by FAX transmission.

41 Party.

Any Person may obtain Party status pursuant to Rule 5I. Only a Person who has obtained Party status
may -submit, for the record, technical evidence, technical witnesses or legal memoranda. Each Party is
responsible for mailing copies of all documents to all other Parties and Contested Hearing Participants.



4m. Person.

Means any human being, partnership, association, corporation, special district, water conservancy
district, water conservation district, municipal entity, county government, state government or agency
thereof, and federal government or agency thereof.

4n, Proper Notice.

Means the customary public notice procedure that is provided each year by the Board in the preamble to
the Board's January Board meeting agenda. This customary public notice procedure may include posting
of the agenda at the Board office, filing legal notices when required, mailing to Persons on the Board
mailing lists and posting notices on the Board's website.

40. Stacking.

As used in Rule 6, the terms “stack” or “stacking” refer to an instance in which the Board holds more than
one water right for the same lake or reach of stream and exercises the rights independently according to
their decrees.

4p. Staff.

Means the Director of the Colorado Water Conservation Board (“CWCB Director”) and other personnel
employed by the Board.

5. ORIGINAL APPROPRIATION PROCEDURE.

5a. Recommendation of Streams and Lakes for Protection.

All Persons interested in recommending certain stream reaches or natural lakes for inclusion in the ISF
Program may make recommendations to the Board or Staff at any time. Staff will provide a preliminary
response to any Person making such a recommendation within 30 working days after receipt of the
recommendation at the Board Office. Staff will collaborate with State and Federal agencies and other
interested Persons to plan and coordinate collection of field data necessary for development of ISF
recommendations. The Staff shall advise the Board, at least annually, of all new recommendations
received and of streams and lakes being studied for inclusion in the ISF Program.

5b. Method of Making Recommendations.

All recommendations transmitted to the Board or Staff for water to be retained in streams or lakes to
preserve the natural environment to a reasonable degree must be made with specificity and in writing.

5c. Board Approval Process.

Periodically, after studying streams and lakes for inclusion in the ISF Program, Staff will recommend that
the Board appropriate ISF rights. The Board and Staff will use the following annual scheduie for initiating,
processing and appropriating ISF water rights:

January
. The January Board meeting agenda will list proposed ISF appropriations to be
appropriated that year.
° Staff will provide data, engineering and other information supporting each proposed ISF

appropriation to the Board prior to or at the January Board meeting.



March

July

August

Staff will present its information and recommendation for each proposed ISF
appropriation at the January Board meeting.

The Board will take public. comment on the proposed ISF appropriations at the January
Board meeting.

The Board may declare its intent to appropriate for each proposed ISF appropriation at
the January Board meeting, provided that the particular ISF appropriation has been listed
as being under consideration in a notice, mailed at least 60 days prior to the January
Board meeting, to the ISF Subscription Mailing List for the relevant water division(s).

Notice of the Board having declared its intent to appropriate will be distributed through
the ISF Subscription Mailing List for the relevant water division(s).

The Board will take public comment on all ISF appropriations at the March Board
meeting.

Notice to Contest an ISF appropriation, pursuant to Rule 5k, must be submitted to the
Board Office by March 31%, or the first business day thereafter.

Staff will notify all Persons on the ISF Subscription Mailing List(s) of contested ISF
appropriations by April 10™, or the first business day thereafter.

Notice of Party status or Contested Hearing Participant status, pursuant to Rules 5. or
5m., must be submitted to the Board Office by April 30", or the first business day
thereafter.

Staff will report to the Board which ISF appropriations are being contested.
The Board may set hearing dates for contested ISF appropriations.

At the May Board meeting, the Board may take final action on all uncontested ISF
appropriations.

A prehearing conference will be held prior to the July Board meeting for all contested ISF
appropriations (Date specific to be determined by the Hearing Officer).

Five working days before the prehearing conference, all Parties shall file at the Board
office, for the record, any and all legal memoranda, engineering data, biological data and
reports or other information upon which the Party will rely.

All Parties must submit written rebuttal statements, including testimony and exhibits, by
August 15", or the first business day thereafter. Except for such rebuttal and testimony
provided at the hearing pursuant to Rule 5p.(2), the Board will not accept any statements,



September

November

related documentation or exhibits submitted by any Party after the prehearing
conference, except for good cause shown or as agreed upon by the Parties.

Staff will make its final recommendations to the Board, based upon its original report, all
public comments, documents submitted by the Parties and all data contained in the
official record, at the September Board meeting.

Notice of the Final Staff ISF Recommendations will be sent to all Persons on the
Contested Hearing Mailing List prior to the September Board meeting.

Parties may choose to continue or withdraw their Notice to Contest an ISF appropriation
at or before the September Board Meeting.

The Board will hold hearings on all contested ISF appropriations.

The Board shall update the public on the results of any hearings through its agenda and
may take final action on contested ISF appropriations.

When necessary, the Board may modify or delay this schedule or any part thereof as it deems

appropriate.

5d.

Board's Intent to Appropriate.

Notice of the Board's potential action to declare its intent to appropriate shall be given in the January
Board meeting agenda and the Board will take public comment regarding its intent to appropriate at the
January meeting.

(1)

()

)

After reviewing Staff's recommendations for proposed ISF appropriations, the Board may declare
its intent to appropriate specific ISF water rights. At that time, the Board shall direct the Staff to
publicly notice the Board's declaration of its intent to appropriate.

After the Board declares its intent to appropriate, notice shall be published in a mailing to the ISF
Subscription Mailing Lists for the relevant water divisions and shall include:

(a)
(b)

(c)

A description of the appropriation (e.g. stream reach, lake location, amounts, etc.);

Availability (time and place) for review of Summary Reports and Investigations Files for
each appropriation; and,

Summary identification of any data, exhibits, testimony or other information in addition to
the Summary Reports and Investigations Files supporting the appropriation.

Published notice shall also contain the following information:

(@)

(b)

The Board may change flow amounts of contested ISF appropriations based on
information received during the public notice and comment period.

Staff will maintain, pursuant to Rule 5e.(3), an ISF Subscription Mailing List for each
water division composed of the names of all Persons who have sent notice to the Board
Office that they wish to be included on such list for a particular water division. Any Person



()

5e.

(1)

5f.

desiring to be on the ISF Subscription Mailing List(s) must send notice to the Board
Office.

(c) Any meetings held between Staff and members of the public will be open to the public.
Staff may provide Proper Notice prior to any such meetings and may provide notice to
Persons on the ISF Subscription Mailing List(s).

(d) Any Notice to Contest must be received at the Board office no later than March 31%, or
the first business day thereafter. All Notices of Party status and Contested Hearing
Participant status must be received at the Board office no later than April 30", or the first
business day thereafter.

(e) Staff will announce its Final Staff ISF Recommendation concerning contested
appropriations at the September Board meeting and will send notice of the Final Staff [SF
Recommendations to all Persons on the Contested Hearing Mailing List.

() The Board may take final action on any uncontested ISF appropriations at the May Board
meeting.

After the Board declares its intent to appropriate, notice of the Board's action shall be mailed
within five working days to the County Commissioners of the county(ies) in which the proposed
reach or lake is located.

Final action by the Board on ISF appropriations will occur no earlier than the May Board meeting.

Public Comment.

The Board will hear comment on the recommended action to declare its intent to appropriate at
the January Board Meeting.

ISF appropriations will be noticed in the Board agenda for each regularly scheduled subsequent
meeting until the Board takes final action. Prior to March 31%, at each regularly scheduled Board
meeting, time will be allocated for public comment. Subsequent to March 31%, the Board will
accept public comment on any contested ISF appropriations or lake levels only at the hearings
held on those appropriations pursuant to Rule 5j.

Staff will maintain an ISF Subscription Mailing List for each water division. Any Person desiring to
receive information concerning proposed ISF appropriations for that water division must contact
the Board Office to request inclusion on that ISF Subscription Mailing List.

Date of Appropriation.

The Board may select an appropriation date that may be no earlier than the date the Board declares its
intent to appropriate. The Board may declare its intent to appropriate when it concludes that it has
received sufficient information that reasonably supports the findings required in Rule 5i.

5g.

Notice.

Agenda and ISF Subscription Mailing List(s) notice shall be given pursuant to Rule 5d. and the public
shall be afforded an opportunity to comment pursuant to Rule 5e. Notice of the date of final action on
uncontested ISF appropriations shall be mailed to Persons on the ISF Subscription Mailing Lists for the
relevant water divisions, maintained pursuant to Rule 5e.(3).

5h.

Final Board Action on an ISF Appropriation.




The Board may take final action on any uncontested ISF appropriation(s) at the May Board meeting or
any Board meeting thereafter. If a Notice to Contest has been filed, the Board shall proceed under Rules
5j. - 5q.

5i. Required Findings.

Before initiating a water right filing to confirm its appropriation, the Board must make the following
determinations:

(1) Natural Environment.

That there is a natural environment that can be preserved to a reasonable degree with the Board's water
right if granted.

(2) Water Availability.

That the natural environment will be preserved to a reasonable degree by the water available for the
appropriation to be made.

(3) Material Injury.

That such environment can exist without material injury to water rights.

These determinations shall be subject to judicial review in the water court application and decree
proceedings initiated by the Board, based on the Board's administrative record and utilizing the criteria of

§§24-4-106(6) and (7), C.R.S.

5j. Procedural Rules for Contested ISF Appropriations.

(1) Whenever an ISF appropriation is contested, the Board shall hold a hearing at which any Party
may present evidence, witnésses and arguments for or against the appropriation and any
Contested Hearing Participant or member of the public may comment. The hearing shall be a
notice and comment hearing as authorized in §37-92-102(4)(a), C.R.S., and shall not be a formal
agency adjudication under §24-4-105, C.RS.

(2) These rules are intended to assure that information is received by the Board in a timely manner.
Where these rules do not address a procedure or issue, the Board shall determine the
procedures to be followed on a case-by-case basis. The Board may waive the requirements of
these rules whenever the Board determines that strict adherence to the rules is not in the best
interests of fairness, unless such waiver would violate applicable statutes. For any such waiver,
the Board shall provide appropriate justification, in writing, to Persons who have Party or
Contested Hearing Participant status.

(3) In a hearing on a contested ISF appropriation, a Party may raise only those issues relevant to the
statutory determinations required by §37-92-102(3)(c), C.R.S. and the required findings in Rule
5i.

5Kk. Notice to Contest.

@) To contest an ISF appropriation, a Person must comply with the provisions of this section. The
Board must receive a Notice to Contest the ISF appropriation by March 31%, or the first business
day thereafter.

(2) A Notice to Contest an ISF appropriation shall be made in writing and contain the following

information:



(2)

©)

5m.

(1)

(2)

(a) Identification of the Person(s) requesting the hearing;
(b) Identification of the ISF appropriation(s) at issue; and,

(c) The contested facts and a general description of the data upon which the Person will rely
to the extent known at that time.

After a Party has filed a Notice to Contest an ISF appropriation, any other Person may participate
as a Party or a Contested Hearing Participant pursuant to Rules 5l. or 5m.

Staff will notify all Persons on the relevant ISF Subscription Mailing List(s) of contested ISF
appropriations by April 10", or the first business day thereafter.

Party Status.

Party status will be granted to any Person who timely files a Notice of Party Status with the Staff.
Any Person filing a Notice to Contest shall be granted Party status and need not also file a Notice
of Party Status. A Notice of Party status must be received by April 30", or the first business day
thereafter. A Notice of Party status shall set forth a brief and plain statement of the reasons for
obtaining Party status, the contested facts, the matters that the Person claims should be decided
and a general description of the data to be presented to the Board. The Board will have discretion
to grant or deny Party status to any Person who files a Notice of Party Status after April 30" or
the first business day thereafter, for good cause shown.

Only a Party may submit for the record technical evidence, technical witnesses or file legal
memoranda. Each Party is responsible for mailing copies of all documents submitted for Board
consideration to all other Parties and Contested Hearing Participants.

The Staff shall automatically be a Party in all proceedings concerning contested ISF
appropriations. ’

Where a contested ISF appropriation is based fully or in part on another agency's
recommendation pursuant to Rule 5a., that agency shall automatically be a Party in any
proceeding.

All Parties, whether they achieved such status by filing a Notice to Contest or a Notice of Party
Status, shall be afforded the same rights in the contested ISF appropriation proceedings.
Specifically, but without limiting the generality of the foregoing sentence, any Person who filed a
Notice of Party Status is entitled to raise issues not raised by any Person who filed a Notice to
Contest.

Contested Hearing Participant Status.

Any Person who desires t0 participate in the process, but not as a Party, may obtain Contested
Hearing Participant status by filing a notice thereof at the Board Office prior to April 30th. A
Person with such status will receive all Party documents specific to the contested appropriation.
Contested Hearing Participants may comment on their own behalf, but may not submit for the
record technical evidence, technical witnesses or legal memoranda. The Board will have
discretion to grant or deny Contested Hearing Participant status to any Person who filed a Notice
of Contested Hearing Participant Status after April 30" or the first business day thereafter, for
good cause shown.

The request for Contested Hearing Participant status must be received by April 30", or the first
business day thereafter.

~



(@)

and

Staff shall notify all Parties and Contested Hearing Participants of the list of Contested Hearing
Participants prior to May 31, Thereafter, Parties shall also mail their prehearing statements and
any other documents to Contested Hearing Participants.

Prehearing Conference.

The Board will designate a Hearing Officer, who shall schedule and preside over prehearing
conferences and assist the Parties with procedural matters, such as setting prehearing
conferences and adjusting deadlines and schedules fo further the Parties' settlement efforts or for
other good cause shown. All prehearing conferences will be scheduled and held prior to the July
Board meeting.

On or before five working days before the prehearing conference, each Party shall file 25 copies
of its prehearing statement with the Board, and provide an electronic version when possible. The
prehearing statement shall identify all exhibits, engineering data, biological data and reports or
other information that the Party will rely upon at the hearing and shall contain:

(a) A specific statement of the factual and legal claims asserted (issues to be resolved) and
the legal basis upon which the Party will rely;

(b) Copies of all exhibits to be introduced at the hearing;
(c) A list of withesses to be called and a brief description of their testimony;
(d) Any alternative proposal to the proposed ISF appropriation;

(e) All written testimony to be offered into evidence at the hearing;

® Any legal memoranda.

Each Party shall deliver a copy of its prehearing statement to all other Parties, Contested Hearing
Participants, the Hearing Officer and directly to the Assistant Attorneys General representing Staff
and the Board five working days before the prehearing conference. The Board will not consider
information, other than rebuttal statements and testimony provided at the hearing pursuant to
Rule 5p.(2), submitted by the Parties after this deadline except for good cause shown or as
agreed upon by the Parties.

Any Contested Hearing Participant may also submit written comments 5 working days prior to the
prehearing conference. Contested Hearing Participants who submit written comments for the
Board's consideration shall provide 25 copies to the Board, and a copy to all other Contested
Hearing Participants, Parties, the Hearing Officer and the Assistant Attorneys General
representing Staff and Board, and provide an electronic version when possible.

The prehearing conference will afford the Parties the opportunity to address such issues as time
available for each Party at the hearing, avoiding presentation of duplicative information,
consolidation of concerns, etc. The Parties may formulate stipulations respecting the issues to be
raised, witnesses and exhibits to be presented, and/or any other matters which may be agreed to
or admitted by the Parties. At the prehearing conference, the Parties shall make known any
objections to the procedures or evidence that they may raise at the hearing unless such
objections could not have been reasonably determined at that time.

August 15" or the first business day thereafter, is the last day for submission of written rebuttal
statements, including testimony, legal memoranda, and exhibits. Twenty-five copies of such



50.

(2)

©)

(4)

5q.

materials must be provided to the Board, and an electronic version also provided, when possible.
Except for such rebuttal and testimony provided at the hearing pursuant to Rule 5p.(2), the Board
will not accept any statements, related documentation or exhibits submitted by any Party after the
deadline set forth in Rules 5n.(2) and 5n.(3), except for good cause shown or as agreed upon by
the Parties. The scope of rebuttal is limited to issues and evidence presented in the prehearing
statements. Any documentation to be submitted pursuant to this subsection (5) shall be delivered
to the Board and mailed to all Parties and Contested Hearing Participants by August 15", or the
first business day thereafter, unless the Parties agree otherwise. ‘

Notice of Hearings on Contested ISF Appropriations.

Staff shall mail notice of prehearing conference(s) on contested ISF appropriations to all Persons
on the Contested Hearing Mailing List for the particular ISF appropriation. The notice shall specify
the time and place of the prehearing conference and any procedural requirements that the Board
deems appropriate.

The Board may postpone a hearing to another date by issuing written notice of the postponement
no later than 7 calendar days prior to the original hearing date.

Conduct of Hearings.

In conducting any hearing, the Board shall have authority to: administer oaths and affirmations;
regulate the course of the hearing; set the time and place for continued hearing; limit the number
of technical witnesses; issue appropriate orders controlling the subsequent course of the
proceedings; and take any other action authorized by these Rules.

At the hearing, the Board shall hear arguments, concerns or rebuttals from Parties, Contested

Hearing Participants and interested members of the public. The Board may limit testimony at the
hearing. Without good cause, the Board will not permit Parties or Contested Hearing Participants
to introduce written material at the hearing not previously submitted pursuant to these Rules. The
Board, in making its determinations, need not consider any written material not timely presented.

Only the Board may question witnesses at the hearing except where the Board determines that,
for good cause shown, allowing the parties to question witnesses may materially aid the Board in
reaching its decision, or where such questioning by the Parties relates to the statutory findings
required by §37-92-102(3)(c), C.R.S. The Board may terminate questioning where the Board
determines that such questioning is irrelevant or redundant or may terminate such questioning for -
other good cause.

The hearing shall be recorded by a reporter or by an electronic recording device. Any Party
requesting a transcription of the hearing shali be responsible for the cost of the transcription.

Final Board Action.

The Board may take final action at the hearing or at a later date.

5r.

Statement of Opposition.

In the event that any Person files a Statement of Opposition to an ISF water right application in Water
Court, the Staff may agree to terms and conditions that would prevent injury. Where the resolution of the
Statement of Opposition does not involve a change regarding the Board's determinations under Rule 5i.
(including but not limited to the amount, reach, and season), the Board is not required to review and ratify
the resolution. Staff may authorize its counsel to sign any court documents necessary to finalize this type
of pretrial resolution without Board ratification.



5s. Withdrawal of Filing.

If the Board elects to withdraw a Water Court filing, notice shall be given in the agenda of the Board
meeting at which the action is expected to occur.

6. ACQUISITION OF WATER, WATER RIGHTS OR INTERESTS IN WATER FOR INSTREAM
FLOW PURPOSES.

The Board may acquire water, water rights, or interests in water for ISF purposes by the following
procedures:

6a. Means of Acquisition.

The Board may acquire, by grant, purchase, donation, bequest, devise, lease, exchange, or other
contractual agreement, from or with any Person, including any governmental entity, such water, water
rights, or interests in water that are not on the Division Engineer's abandonment list in such amounts as
the Board determines are appropriate for stream flows or for natural surface water levels or volumes for
natural lakes to preserve or improve the natural environment to a reasonable degree.

6b. 120 Day Rule.

At the request of any Person, including any governmental entity, the Board shall determine in a timely
manner, not to exceed one hundred twenty days, unless further time is granted by the requesting Person,
what terms and conditions the Board will accept in a contract or agreement for the acquisition. The 120-
day period begins on the day the Board first considers the proposed contract or agreement at a regularly
scheduled or special Board meeting.

6c¢. Stacking Evaluation.

The Board shall evaluate whether to combine or stack the acquired water right with any other ISF
appropriation or acquisition, based upon the extent to which the acquired water will provide flows or lake
levels to preserve or improve the natural environment to a reasonable degree.

If the Board elects to combine or stack the acquired water right, the details of how the water rights are to
be combined or stacked with other existing ISF appropriations or acquisitions must be set forth in the
application for a decree to use the acquired right for instream flow purposes.

6d. Enforcement of Acquisition Agreement.

Pursuant to section 37-92-102(3), C.R.S., any-contract or agreement executed between the Board and
any Person which provides water, water rights, or interests in water to the Board shall be enforceable by
either party thereto as a water matter in the water court having jurisdiction over the water right according
to the terms of the contract or agreement.

Ge. Appropriateness of an Acquisition.

The Board shall evaluate the appropriateness of any acquisition of water, water rights, or interests in
water to preserve or improve the natural environment. Such evaluation shall include, but need not be
limited to consideration of the following factors:

(1) The reach of stream or lake level for which the use of the acquired water is proposed, which may
be based upon any one or a combination of the following: the historical location of return flow; the
length of the existing instream flow reach, where applicable; whether an existing instream flow
water right relies on return flows from the water right proposed for acquisition; the environment to



(©)
(10)

(11)

be preserved or improved by the proposed acquisition; or such other factors the Board may
identify;

The natural flow regime;
Any potential material injury to existing decreed water rights;

The historical consumptive use and historical return flows of the water right proposed for
acquisition that may be available for instream flow use;

The natural environment that may be preserved or improved:by the proposed acquisition, and
whether the natural environment will be preserved or improved to a reasonable degree by the

water available from the proposed acquisition;

The location of other water rights on the subject stream(s);

The effect of the proposed acquisition on any relevant interstate compact issue, including whether
the acquisition would assist in meeting or result in the delivery of more water than required under
compact obligations;

The effect of the proposed acquisition on the maximum utilization of the waters of the state;
Whether the water acquired will be available for subsequent use or reuse downstream;

The cost to complete the transaction or any other associated costs; and

The administrability of the acquired water right when used for instream flow purposes.

The Board shall determine how to best utilize the acquired water, water rights or interest in water to
preserve or improve the natural environment.

6f.

Factors Related to Loans and Leases.

in addition to considering the factors listed above, for loans and leases of water, water rights and interests
in water for ISF purposes under section 37-92-102(3),

(1)

The Board shall consider the extent to which the leased or loaned water will preserve or improve
the natural environment to a reasonable degree, including but not limited to:

(a) Whether the amount of water available for acquisition is needed to prowde flows to meet
a decreed ISF amount in below average years; and

(b) Whether the amount of water available for acquisition could be used to and would
improve the natural environment to a reasonable degree, either alone or in combination
with existing decreed ISF water rights.

In considering the extent to which the leased or loaned water will preserve or improve the natural
environment to a reasonable degree, the Board will request and review a biological analysis from
the Colorado Division of Wildlife, and will review any other biological or scientific evidence
presented to the Board.

If other sources of water are available for acquisition on the subject stream reach(es) by purchase
or donation, the Board shall fully consider each proposed acquisition and give preference first to
the donation and then to a reasonable acquisition by purchase.



4) The Board shall obtain confirmation from the Division Engineer that the proposed lease or loan is
administrable and is capable of meeting all applicable statutory requirements.

(5) The Board shall determine, through negotiation and discussion with the lessor, the amount of
compensation to be paid to the lessor of the water based, in part, upon the anticipated use of the
water during and after the term of the lease.

(6) The Board shall consider evidence of water availability based upon the historical record(s) of
diversion, the beneficial use of the subject water right, the location and timing of where return
flows have historically returned to the stream, and the reason(s) the water is available for lease or

loan.
6g. Recording Requirements.
(1) All contracts or agreements for leases or loans of water, water rights or interests in water under

section 37-92-102(3) shall require the Board to:

(a) Maintain records of how much water the Board uses under the contract or agreerﬁent
each year it is in effect; and

(b) Install any measuring device(s) deemed necessary by the Division Engineer (1) to
administer the lease or loan of water, (2) to measure and record how much water flows
out of the reach after use by the Board under the lease or loan; and (3) to meet any other
applicable statutory requirements.

(2) All contracts or agreements for leases or loans of water shall provide for the recording of the actual
amount of water legally available and capable of being diverted under the leased or loaned water right
during the term of the lease or loan, with such records provided to the Division of Water Resources for
review and publication. '

6h. Water Reuse.

All contracts or agreements for the acquisition of water, water rights or interests in water under section
37-92-102(3) shall provide that the Board or the seller, lessor, lender or donor of the water may bring
about beneficial use of the historical consumptive use of the acquired water right downstream of the ISF
reach as fully consumable reusable water, pursuant to the water court decree authorizing the Board to
use the acquired water.

1) The bringing about of beneficial use of the historical consumptive use of the water may be
achieved by direct use, sale, lease, loan or other contractual arrangement by the Board or the
seller, lessor, lender or donor.

(2) The contract or agreement also shall provide that the Division Engineer must be notified of any
agreement for such beneficial use downstream of the ISF reach prior to the use.

(3) Prior to any beneficial use by the Board of the historical consumptive use of the acquired water
right downstream of the ISF reach, the Board shall find that such use:

(a) Will be consistent with the Board’s statutory authority and with duly adopted Board
policies and objectives; and

(b) Will not injure vested water rights or decreed conditional water rights.

6i. Applications for a Decreed Right to Use Water for ISF Purposes.



The Board shall file a change of water right application or other applications as needed or required with
the water court to obtain a decreed right to use water for ISF purposes under all contracts or agreements
for acquisitions of water, water rights or interests in water under section 37-92-102(3), including leases
and loans of water. The Board shall file a joint application with the Person from whom the Board has
acquired the water or a Person who has facilitated the acquisition, if requested by such Person. The
Woater Court shall determine matters that are within the scope of section 37-92-305, C.R.S. In a change of
water right proceeding, the Board shall request the Water Court to:

(1)
2)

®)

and

(4)

6j.

Verify the quantification of the historical consumptive use of the acquired water right;

Verify the identification, quantification and location of return flows to ensure that no injury will
result to vested water rights and decreed conditional water rights;

Include terms and conditions providing that:

(a) The Board or the seller, lessor, lender, or donor of the water may bring about the
beneficial use of the historical consumptive use of the changed water right downstream of
the ISF reach as fully consumable reusable water, subject to such terms and conditions
as the water court deems necessary to prevent injury to vested water rights and decreed
conditional water rights; and

(b) When the Board has not identified such downstream beneficial use at the time of the
change of water right, the Board may amend the subject change decree, if required by
the Division Engineer, to add such beneficial use(s) of the historical consumptive use
dewnstream of the ISF reach at the time the Board is able to bring about such use or
reuse, without requiring requantification of the original historical consumptive use
calculation;

Decree the method by which the historical consumptive use should be quantified and credited
during the term of the agreement for the lease or loan of the water right pursuant to section 37-
92-102(3), C.R.S.

Limitation on Acquisitions.

The Board may not accept a donation of water rights that were acquired by condemnation, or that would
require the removal of existing infrastructure without approval of the current owner of such infrastructure.

6k.

Temporary Loans of Water to the Board.

The Board may accept temporary loans of water for instream flow use for a period not to exceed 120
days in any one year, in accordance with the procedures and subject to the limitations set forth in section
37-83-105, C.R.S.

(1)

Within 5 working days after receiving an offer of a temporary loan of water to the Board for
temporary instream flow use, the Director will provide a response to the proponent and, unless
the proposed loan has no potential value for instream flow use, staff will coordinate with the
proponent on preparing and submitting the necessary documentation to the State and Division
Engineers required by sections 37-83-105(2)(a)(l) and (2)(b)(l}, C.R.S., and providing the public
notice required by section 37-83-105(2)(b)(1l), C.R.S.

Provided that the State Engineer has made a determination of no injury pursuant to section 37-
83-105(2)(a)(Il), C.R.S., the Board hereby delegates authority to the CWCB Director to accept
temporary loans of water for instream flow use in accordance with the procedures and subject to



the limitations set forth in section 37-83-105 and to take any administrative action necessary to
put the loaned water to instream flow use.

(3) Provided that the State Engineer’'s determination of non-injury is still in effect; the Director shall
notify the proponent and the State Engineer whether the temporary loan is to be exercised in
subsequent years. Such notification shall be provided within 5 working days of the Director being
notified by the proponent that the water is available for use under the temporary loan. The
CWCB'’s use of loaned water for instream flows shall not exceed the CWCB’s decreed instream
flow amount or extend beyond the CWCB’s decreed instream flow reach at any time during the
loan term, and shall comply with any terms and conditions imposed by the State Engineer to
prevent injury. The purpose of this delegation is to expedite use of temporarily loaned water for
instream flows by the Board.

(4) At the first regular or special Board meeting after the Director accepts or rejects an offer of a loan
of water to the Board for temporary instream flow use under (1) or (2) above, the Board shall vote
either to ratify or overturn the Director’s decision.

(5) The Board, Director and staff will expedite all actions necessary to implement Rule 6k.

6l. Funds for Water Right Acquisitions.

The Board may use any funds available to it for costs of the acquisition of water rights and their
conversion to ISF use. The Board shall spend available funds for such costs in accordance with section
37-60-123.7, C.R.S. and any other applicable statutory authority, and with applicable Board policies and
procedures. .

6m. Public Input on Proposed Acquisitions.

The Board shall follow the public review process in Rules 11a. - 11¢. when acquiring water, water rights
or interests in water, except for temporary loans or leases as provided in Rule 6k. above and except as
provided below.

(1) Prior to Board consideration of any proposed acquisition, Staff shall mail notice of the proposed
acquisition to all Persons on the ISF Subscription Mailing List and the State Engineer's Substitute -
Supply Plan Notification List for the relevant water division, and shall provide Proper Notice. Such
notice shall include:

(a) The case number adjudicating the water right proposed to be acquired, and the
appropriation date, adjudication date, priority, decreed use(s), and flow amount of the
water right proposed to be acquired, and approximately how much of the water right the
Board will consider acquiring;

(b) The location of the stream reach or lake that is the subject of the proposal,
including, when available, the specific length of stream reach to benefit from the
proposed acquisition;

(c) Any available information on the purpose of the acquisition, including the degree of
preservation or improvement of the natural environment to be achieved;

(d) Any available scientific data specifically supporting the position that the acquisition will
achieve the goal of preserving or improving the natural environment to a reasonable
degree; and



(6)

(e) In addition to (a) - (d) above, for leases and loans of water, water rights or interests in
water under section 37-92-102(3), such notice shall include the proposed term‘of the
lease or loan and the proposed season of use of the water under the lease or loan.

At every regularly scheduled Board meeting subsequent to the mailing of notice, and prior to final
Board action, Staff will report on the status of the proposed acquisition and time will be reserved
for public comment.

Any Person may address the Board regarding the proposed acquisition prior to final Board action.
Staff shall provide any written comments it receives regarding the proposed acquisition directly to
the Board.

Any Person may request the Board to hold a hearing on a proposed acquisition. Such a request
must be submitted to the Board in writing within twenty days after the first Board meeting at
which the Board considers the proposed acquisition, and must include a brief statement, with as
much specificity as possible, of why a hearing is being requested.

At its next regularly scheduled meeting after receipt of the request for a hearing, or at a special
meeting, the Board will consider the request and may, in its sole discretion, grant or deny such a
request. All hearings scheduled by the Board shall be governed by the following procedures:

(a) A hearing on a proposed acquisition must be held within the 120 day period allowed for
Board consideration of an acquisition pursuant to Rule 6b., unless the Person requesting
the Board to consider the proposed acquisition agrees to an extension of time.

(b) The Board shall appoint a Hearing Officer to establish the procedures by which evidence
will be offered.

(c) At least thirty days prior to the hearing date(s), the Board shall provide written notice of
the hearing(s) to the Person proposing the acquisition, all interested parties known to the
Board, and all Persons on the ISF Subscription Mailing List and the State Engineer’s
Substitute Supply Plan Natification List for the relevant water division. The Board also
shall provide Proper Notice, as defined in ISF Rule 4n.

(d) Any Person who desires party status shall become a Party upon submission of a written
Notice of Party Status to the Board Office. The Notice shall include the name and mailing
address of the Person and a brief statement of the reasons the Person desires party
status. The Board Office must receive Notice of Party Status within seven days after
notice of the hearing is issued.

(e) The Hearing Officer shall set timelines and deadlines for all written submissions.
Prehearing statements will be required, and shall include, but not be limited to, the
following: 1) a list of all disputed factual and legal issues; 2) the position of the Party
regarding the factual and legal issues; 3) a list identifying all of the witnesses that will
testify for the Party, and a summary of the testimony that those witnesses will provide;
and 4) copies of all exhibits that the Party will introduce at the hearing(s).

() Any Party may present testimony or offer evidence identified in its prehearing statement
regarding the proposed acquisition.

(9) The Hearing Officer shall determine the order of testimony for the hearing(s), and shall
decide other procedural matters related to the hearing(s). The Hearing Officer does not
have authority to rule on substantive issues, which authority rests solely with the Board.



(h) The Board will not apply the Colorado Rules of Evidence at hearings on proposed
acquisitions.

(i) The Board may permit general comments from any Person who is not a Party; however,
the Board may limit these public comments to five minutes per Person.

a) The Board may take final action at the hearing(s) or continue the hearing and/or
deliberations to a date certain.

(k) Board hearings may be recorded by a reporter or by an electronic recording device. Any
Party requesting a transcription of the hearing(s) shall be responsible for the cost of the
transcription.

) When necessary, the Board may modify this hearing procedure schedule or any part
thereof as it deems appropriate.

6n. Board Action to Acquire Water, Water Rights or Interests in Water.

The Board shall consider the acquisition during any regular or special meeting of the Board. At the Board
meeting, the Board shall consider all presentations or comments of Staff or any other Person. After such
consideration, the Board may acquire, acquire with limitations, or reject the proposed acquisition.

7. INUNDATION OF ISF RIGHTS.

Inundation of all or a portion of an ISF stream reach or lake may be an interference with the Board's
usufructuary rights that have been acquired by Board action. “Inundation” as used in this section is the
artificial impoundment of water within an ISF or natural lake; “inundation” does not refer to the use of a
natural stream as a conveyance channel as long as such use does not raise the waters of the stream
above the ordinary high watermark as defined in §37-87-102 (1)(e), C.R.S.

7a. Small Inundations.

Staff may file a Statement of Opposition to inundations described in this section if it determines that the
ISF right or natural environment will be adversely affected by the inundation. The Staff shall not be
required to file a Statement of Opposition to applications proposing small inundations. Small inundations
are those in which the impoundment is 100 acre-feet or less, or the surface acreage of the impoundment
is 20 acres or less, or the dam height of the structure is 10 feet or less. The dam height shall be
measured vertically from the elevation of the lowest point of the natural surface of the ground, where that
point oceurs along the longitudinal centerline of the dam up to the flowline crest of the spillway of the
dam.

(1) All structures proposed by any applicant on a stream reach shall be accumulated for the purpose
of determining whether the inundations proposed by the applicant are small inundations. In the
event the cumulative surface acreage, volume impounded, or dam height of all impoundments
exceed the definition of a small inundation, Staff may file a Statement of Opposition to that

application.

(2) In the event that no Statement of Opposition is filed pursuant to the terms of this section, the
Board shall be deemed to have approved the inundation proposed without a request by the
applicant.

7b. Application of Rule 7.

The provisions of this rule will not be applied to the following water rights:



(1 any absolute or conditional water right that is senior to an ISF right;

(2) any senior conditional water right that seeks a finding of reasonable diligence;

(3) any junior absolute or conditional water right which was decreed prior to July 10, 1990, or had an
application for decree pending prior to July 10, 1990, unless the Board had filed a Statement of
Opposition to the absolute or conditional water right application prior to July 10, 1990; or

(4) any inundation of an ISF reach by water that does not have an absolute or conditional water right
if the inundation occurred prior to July 10, 1990.

7c. Request to Inundate.

Any Person seeking permission to inundate shall timely submit a written request for permission to
inundate to the Board Office. No requests for inundation will be considered or approved until the Person
seeking permission to inundate files a water court application outlining their storage plans or files plans
and specifications with the State Engineer for a jurisdictional dam pursuant to §37-87-105, C.R.S. The
Board will consider the request to inundate in a timely manner..

7d. Staff Investigation.

After receiving the request to inundate, the Staff may seek the recommendations from the Division of
Wildlife, Division of Parks and Outdoor Recreation, Division of Water Resources, United States
Department of Agriculture and United States Department of Interior.

Te. Required Information.

In any written request to inundate, the requesting Person shall at a minimum include information on the
following factors: the location of the inundation, the size of the inundation, impact of the inundation on the
natural environment, any unique or rare characteristics of the ISF water right to be inundated, any
regulatory requirements or conditions imposed upon the applicant by federal, state and/or local
governments, all terms and conditions included in applicant's water court decree, and any compensatlon
or mitigation offered by the Person proposing the inundation.

7f. Determination of Interference.

In response to the request to inundate, the Board shall determine whether the proposed inundation
interferes with an ISF right. When making this determination, the Board shall consider, without limitation,
the extent of inundation proposed and the impact of the proposed inundation on the natural environment
existing prior to the inundation.

749. Consideration of Request to Inundate.

If the Board determines that a proposed inundation interferes with an ISF right, the Board may then
approve, approve with conditions, defer, or deny the request to inundate. In making this decision, the
Board shall consider all relevant factors, including, but not limited to (1) the extent of inundation proposed;
(2) the impact of the proposed inundation on the natural environment existing prior to the inundation; (3)
the degree to which the beds and banks adjacent to the ISF right subject to the inundation are publicly or
privately owned; (4) the economic benefits arising from the inundation; (5) the benefits to recreation and
downstream ISF segments arising from the inundation; (6) the degree to which the proposed inundation
will allow development of Colorado's allotment of interstate waters as determined by compact or
adjudication; and, (7) any mitigation or compensation offered to offset adverse impacts on the ISF right.
After considering all relevant factors, the Board shall take one of the actlons set forth in Rules 7h. - 7k.
below.



7h. Approval.

If the Board approves the request to inundate, any Statement of Opposition filed by the Board shall be
withdrawn.

7i. Conditional Approval.

The Board may require certain conditions to be performed prior to approval. Failure to perform any
condition will be a reason for denial.

7j. Deferral.
When it appears that other governmental agencies may impose terms and conditions upon the issuance
of a permit to construct a facility which will cause an inundation, the Board may defer consideration of the

request to inundate until all other governmental bodies have finalized the permit or approval conditions.

7k. Denial of Request to Inundate.

Requests for permission to inundate may be denied if in the discretion of the Board the request is
inconsistent with the goals of the ISF Program. The Board may decide to deny a request for permission to
inundate if it finds:

@) No compensation or mitigation would be adequate for the injury caused by the inundation; or
(2) No compensation or mitigation acceptable to the Board has been proposed by applicant; or.
(3) The proposed inundation is inconsistent with the goals of the ISF Program.

7. Remedies.

The Board may seek any administrative, legal or equitable remedy through state courts (including water
courts), federal courts, city, county, state or federal administrative proceedings to resolve actual or
proposed inundation of its ISF rights.

m. Board Has Sole Right to Protect ISF Rights from Interference.

Only the Board may seek to prevent interference with an ISF right by inundation and only the Board may
seek compensation or mitigation for such interference.

n. Public Review Process.

The Board shall follow the public review process in Rules 11a. - 11c¢. prior to any Board decision on a
request to inundate an ISF right.

8. PROTECTION OF ISF APPROPRIATIONS.

The Board delegates the day-to-day management and administration of the ISF Program to Staff. Staff
shall seek ratification of its decisions as set forth in Rules 8c., 8e.(2), 8i., and 8;.

8a. Resume Review.

Staff shall review the monthly resumes of all water divisions. The Staff shall evaluate each resume entry
for the possibility of injury or interference to an ISF right.

8b. Statement of Opposition.



In the event Staff identifies a water right application in the resume that may injure an ISF right, Staff shall
file a Statement of Opposition to that application. In the event Staff identifies a water right application in
the resume that may interfere with an ISF right as contemplated in Rule 7, Staff may file a Statement of
Opposition to that application.

8c. Ratification of Statements of Opposition.

At a Board meeting following the filing of the Statement of Opposition, Staff shall apprise the Board of the
filing of a Statement of Opposition and the factual basis for the Staff action. At that time, the Board shall
ratify the filing, disapprove the filing, or table the decision to a future meeting if more information is
needed prior to making a decision.

8d. Notice.

Prior to ratification of a Statement of Opposition, the Staff shall mail the applicant a copy of the Board
memorandum concerning the ratification and a copy of the agenda of the meeting in which the ratification
will be considered. Following a Board action considering a Statement of Opposition, the Staff shall notify
the applicant and/or its attorney in writing of the Board's action.

8e. De Minimis Rule.

In the event that Staff determines a water court application would result in a 1 percent depletive effect or
less on the stream reach or lake subject of the ISF right, and the stream reach or lake has not been
excluded from this rule pursuant to Rules 8f. or 8h., Staff shall determine whether to file a Statement of
Opposition. Staff's decision not to file a Statement of Opposition does not constitute: (1) acceptance by
the Board of injury to any potentially affected ISF water right; or (2) a waiver of the Board’s right to place
an administrative call for any ISF water right.

&) If Staff does not file a Statement of Opposition, Staff shall notify the Division Engineer for the
relevant water division that it has not filed a Statement of Opposition, but that it may place an
administrative call for the potentially affected ISF water right(s).. Such a call could be enforced
against the water right(s) subject of the application by the Division Engineer in his or her
enforcement discretion. Staff also shall mail a letter to the applicant at the address provided on
the application notifying the applicant: (a) of Staff's decision not to file a Statement of Opposition
pursuant to this Rule; (b) that the CWCB may place a call for its ISF water rights to be
administered within the prior appropriation system; and (c) that the Division Engineer’s
enforcement of the call could result in curtailment or other administration of the subject water
right(s).

(2) If Staff files a Statement of Opposition, Staff shall seek Board ratification by identifying and
summarizing the Statement of Opposition on the Board meeting consent agenda pursuant to Rule
8c.

8f. Cumulative Impact.

In determining existence of a de minimis impact, Staff shall consider the existence of all previous de
minimis impacts on the same stream reach or lake. If the combined total of all such impacts exceeds 1
percent, then Staff will file a Statement of Opposition regardless of the individual depletive effect of an
application.

8g. Notification of Staff Action.

At a Board meeting following a Staff determination to apply the De Minimis rule, the Staff shall notify the
Board about the factual basis leading to its application of the De Minimis rule.



8h. Exclusion from De Minimis Rule.

The Board may at any time exclude any stream reach or lake, or any portion thereof, from application of
the De Minimis rule.

8i. Pretrial Resolution.

Staff may negotiate a pretrial resolution of any injury or interference issue that is the subject of a
Statement of Opposition. The Board shall review the pretrial resolution pursuant to the following
procedures:

(1) No Injury.

In the event the pretrial resolution includes terms and conditions preventing injury or interference and
does not involve a modification, or acceptance of injury or interference with mitigation, the Board is not
required to review and ratify the pretrial resolution. Staff may authorize its counsel to sign any court
documents necessary to finalize this type of pretrial resolution without Board ratification.

(2) No Injury/Modification.

In the event the pretrial resolution addresses injury or interference through modification of the existing ISF
decree, the process set forth in Rule 9 shall be followed prior to any Board decision to ratify the pretrial
resolution.

(3) Injury Accepted with Mitigation.

In the event a proposed pretrial resolution will allow injury to or interference with an ISF or natural lake
level (NLL) water right, but mitigation offered by the applicant could enable the Board to accept the injury
or interference while continuing to preserve or improve the natural environment to a reasonable degree,
and if the proposed pretrial resolution does not include a modification under ISF Rule 9, the Board shall:

(a) = Conduct a preliminary review of the proposed pretrial resolution during any regular or
special meeting to determine whether the natural environment could be preserved or
improved to a reasonable degree with the proposed injury or interference if applicant
provided mitigation; and

(b) At a later regular or special meeting, take final action to ratify, refuse to ratify or ratify with
additional conditions.

(c) No proposed pretrial resolution considered pursuant to this Rule 8i.(3) may receive
preliminary review and final ratification at the same Board meeting.

(d) The Board shall not enter into any stipulation or agree to any decretal terms and
conditions under this Rule that would result in the Division of Water Resources being
unable to administer the affected ISF or NLL water right(s) in accordance with the priority
system or with Colorado water law.

(e) To initiate CWCB staff review of an Injury with Mitigation proposal, the proponent must
provide the following information in writing:

i Location of injury to ISF or NLL water right(s) (stream(s) or lake(s) affected, and
length of affected reach(es));

ii. Quantification of injury (amount, timing and frequency);
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iii. Type of water use that would cause the injury;
iv. Analysis showing why full ISF or NLL protection is not possible;

V. Detailed description of the proposed mitigation, including all measures taken to
reduce or minimize the injury;

Vi. Detailed description of how the proposed mitigation will enable the Board to
continue to preserve or improve the natural environment of the affected stream of
lake to a reasonable degree despite the injury;

vil. Identification and feasibility analysis of: (1) all water supply alternatives
considered by the proponent in the context of this proposal; (2) all alternatives
evaluated by the proponent to fully protect the potentially affected ISF or NLL
water right, but rejected as infeasible; and (3) all alternatives evaluated by the
proponent and designed to mitigate the injury to or interference with the affected
ISF or NLL water right. This information shall address the environmental and
economic benefits and consequences of each alternative; and

viii. A discussion of the reasonableness of each alternative considered.

After receipt and review of the required information, staff will consult with the DOW and
with the entity that originally recommended the affected ISF or NLL water rights(s) (if
other than DOW) to determine whether additional field work is necessary and to identify
any scheduling concerns. Staff will request a recommendation from the DOW as to
whether the proposed mitigation will enable the Board to continue to preserve or improve
the natural environment of the affected stream or [ake to a reasonable degree despite the
injury, including a discussion of the reasonableness of the alternatives considered.
CWCB staff will use best efforts to consult with affected land owners and managers
regarding the proposal.

Prior to bringing the proposal to the Board for preliminary consideration, staff will consult
with the Division of Water Resources on whether the proposal would resutlt in the Division
of Water Resources being unable to administer the affected ISF or NLL water right(s) in
accordance with the priority system or with Colorado water law.

At the first meeting of the two-meeting process required by this Rule, staff will bring the
proposal to the Board for preliminary consideration after completing its review of the
proposal and its consultation with DOW. Staff will work with the proponent and interested
parties to address any preliminary concerns prior to bringing a proposal to the Board.
Preliminary consideration by the Board may result in requests for more information or for
changes to the proposal. Staff will work with the proponent and interested parties to
finalize the proposal and bring it back to the Board for final action at a subsequent Board
meeting.

The Board will consider the following factors when evaluating Injury with Mitigation
proposals. Because Injury with Mitigation proposals may involve unique factual situations,
the Board may consider additional factors in specific cases. Further, evaluation of each
Injury with Mitigation proposal will require the exercise of professional judgment regarding
the specific facts of the proposal.

i Extent of the proposed injury:

1. Location of injury — affected stream(s) or lake and length of affected
reach(es); '
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2. Amount, timing and frequency of shortage(s) or impacts to the affected
ISF of NLL water right(s); and

3. Potential impact to the natural environment of the affected stream
reach(es) or lake from the proposed injury.

ii. Benefits of the mitigation to the natural environment:

1. The nature and extent of the benefits the mitigation will provide to the
existing natural environment of the affected stream or lake;

2. The scientific justification for accepting the mitigation; and

3. Whether the mitigation will enable the Board to continue to preserve or
improve the natural environment of the subject stream or lake to a
reasonable degree.

Evaluation of proposed alternatives. The Board shall evaluate: (1) all water supply
alternatives considered by the proponent in the context of this proposal; (2} all
alternatives evaluated by the proponent to fully protect the potentially affected ISF or NLL

water right, but rejected as infeasible; and (3) all alternatives evaluated by the proponent
and designed to mitigate the injury to or interference with the affected ISF or NLL water
right. In its evaluation, the Board shall consider the following factors:

i Availability of on-site mitigation alternatives;

ii. Technical feasibility of each alternative;

iii. Environmental benefits and consequences of each alternative;

iv. Economic benefits and consequences of each alternative;

V. Reasonableness of alternatives;

Vi. Administrability of proposed alternatives by the Board and the Division Engineer;
and

vi. For mitigation alternatives, whether the mitigation was or will be put in place to

satisfy a requirement or need unrelated to the Injury with Mitigation proposal.

The Board will consider mitigation on a different reach of stream or another stream (“off-
site mitigation”) as a last resort and will only consider mitigation in an area other than the
affected stream reach if no reasonable alternative exists for mitigation on the affected
stream reach. The Board only will consider off-site mitigation on stream(s) located in the
same drainage as the affected stream. Factors that the Board may consider in looking at
such a proposal include, but are not limited to, the degree and frequency of impact to the
affected stream; the environmental benefits provided to the off-site stream by the
mitigation; whether the proposal could, in effect, constitute a modification of the ISF water
right on the affected stream; or whether the proposal could result in the Division of Water
Resources being unable to administer the affected ISF water right(s) in accordance with
the priority system or with Colorado water law. '



) Stipulations and water court decrees that incorporate Injury with Mitigation shall include,
but not be limited to inclusion of, the following terms and conditions:

vi.

A provision that the proponent will not divert water or take any other action that
would reduce flows in the affected stream or levels in the affected lake below the
decreed ISF or NLL amount until the agreed-upon mitigation measures are in
place and fully operational;

A requirement that the structural components of the mitigation be maintained
permanently;

A provision allowing CWCB or DOW staff access to the property on which
structural components of the mitigation are located to inspect the structures at
certain time intervals, and, if necessary, to perform biological stream or lake
monitoring. This provision shall clearly define the reasonable nature, extent and
timing of such access (i.e, advance notice, dates, times or season of access,
coordination with proponent, and location and routes of access);

A term providing that if the proponent ceases to provide the agreed upon
mitigation (such as removing structural components or failing to maintain them to
a specified level, or ceasing to implement non-structural components), that the
proponent will not divert water or take any other action that would reduce flows in
the affected stream or levels in the affected lake below the decreed ISF or NLL
amount because the Board will no longer accept the injury based upon the
mitigation no longer being in effect -- in such case, if the Board places a call for
the affected ISF or NLL water right, the Board will notify the Division Engineer
that this provision of the decree now is in effect and that the Board is not
accepting the injury;

A requirement that the proponent install and pay operation and maintenance
costs of (or commit to pay operation and maintenance costs if the CWCB installs)
any measuring devices deemed necessary by the Division Engineer to
administer the terms of the stipulation and decree implementing the Injury with
Mitigation pretrial resolution; and

A term providing that the water court will retain jurisdiction to enforce the terms
and conditions set forth above in subsections (i) - (vi), and any other terms and
conditions specific to the Injury with Mitigation pretrial resolution, as a water
matter.

8j. Authorization to Proceed to Trial.

In the event that a Statement of Opposition filed by the Board is not settled prior to the last regularly
scheduled Board meeting prior to the trial date, Staff shall seek Board authorization to proceed to trial. In
the event that Staff is authorized to proceed to trial, the Board may adjourn to executive session {o
discuss settlement parameters with its counsel. Staff is authorized to settle any litigation without Board
ratification if the settlement terms are consistent with instructions given by the Board to its counsel.

8k. Public Review Process.

The Board shall follow the public review process in Rules 11a. - 11c. prior to consideration of a request to
ratify a pretrial resolution pursuant to Rule 8i.(3).

8l. Notice.



At any time Staff verifies that an ISF water right is not being fulfilled as a result of water use against which
the ISF water right is entitled to protection, the Staff shall provide Proper Notice, including a description of
what the Board is doing in response to the situation.

9. MODIFICATION OF ISF RIGHTS.

The Board may modify any existing decreed ISF right according to the procedures set forth in this Rule.
“Modification” of an ISF right within the meaning of this Rule includes a decrease in the rate of flow
described in the existing ISF decree, segmenting an existing ISF reach into shorter reaches with the
result of decreasing the rate of flow in any portion of an ISF reach, or subtractlng water from an ISF right
during any particular time period or season. :

9a. Need for Modification.

Modification may be requested by the Staff or by any Person who has filed a water right application on an
ISF reach or who has applied for any governmental permit for facilities located in or near an ISF reach
and who complies with Rules 9b. and Sc. Any request for modification, except by staff, shall be made in
writing, submitted to Staff and such writing shall contain the following information:

(1) name, address and telephone number of the Person seeking modification;
(2) stream or lake éubject of request;

(3) modification requested;

(4) reason for modification; and

(5) the scientific data supporting the request.

9b. Need for Water.

Any Person who requests a modification of an ISF right must, as a precondition to the Board's
consideration of the request, establish a need for the water made available by the modification. Staff does
not have to comply with this rule and any governmental entity seeking to implement the terms of an
agreement specified in Rule 9f. does not have to comply with this section.

9c. Grounds for Modification.

No request for modification may be considered until the applicant establishes that one of the following
reasons for modification exists:

n Mistake.

An ISF right may be considered for modification if the requesting Person establishes that an error was
made in the calculations upon which the original or supplemental appropriation or enlargement to an
original appropriation was made.

(2) Excessive Flow.

An ISF right may be considered for modification if the requesting Person establishes that the ISF fiow rate
is in excess of the amount of water necessary to accomplish the purpose of the original, supplemental or

enlarged ISF right when that right was appropriated.

9d. Recovery Implementation or Other Intergovernmental Agreement.




An ISF right may be modified if such modification was agreed upon by the Board as part of the Recovery

«Implementation Program for the Endangered Fishes of the Colorado River Basin or any other agreement
between the Board and another governmental entity. Modifications made as a part of the Recovery
Implementation Program for the Endangered Fishes of the Colorado River Basin need not be subject to
the public review process in Rule 9e. Criteria for modifications made in the ISF rights decreed as part of
the Recovery Implementation Program for the Endangered Fishes of the Colorado River Basin will be
established in the decrees governing such appropriations.

9e. Public Review Process of Requests for Modification.

The Board shall adhere to the following public review process when considering requests for modification:
(1N Notice.

Notice of the proposed modification and the date of the public meeting at which it will first be considered

shall be printed in the resume in the Water Court having jurisdiction over the decree that is the subject of
the modification. The first public meeting of the Board at which the modification is to be considered shall

occur at least sixty days after the month in which the resume is published. Notice shall also be published
in a newspaper of statewide distribution within thirty to forty-five days prior to such first public meeting.

(2) Public Meeting.

If the Board decides at such first public meeting to give further consideration to the proposed modification,
the Board shall announce publicly the date of a subsequent public meeting for such purpose. If the Board
decides that it will not give further consideration to the proposed madification, it shall state, in writing, the
basis for its decision.

(3) Request for Delay.

On the written request of any Person made within thirty days after the date of the first public meeting, the
Board shall delay the subsequent public meeting for up to one year to allow such Person the opportunity
for the collection of scientific data material to the proposed modification. The Board need not grant the
request if it determines that the request is made solely to delay the proceedings.

(4)  Procedures.

On the written request of any Person made within thirty days after the date of the first public meeting, the
Board shall, within sixty days after such request, establish fair and formal procedures for the subsequent
public meeting, including the opportunity for reasonable disclosure, discovery, subpoenas, direct
examination, and cross examination. Subject to these rights and requirements, where a meeting will be
expedited and the interests of the participants will not be substantially prejudiced thereby, the Board may
choose to receive all or part of the evidence in written form.

(5) Final Determination.

The Board shall issue a final written determination regarding the modification that shall state its effective
date, be mailed promptly to the Persons who appeared by written or oral comment at the Board's
proceeding, and be filed promptly with the water court.

10. ENFORCEMENT AGREEMENTS.

The Board may attach conditions to an appropriation, decreased appropriation, or acquisition, and may

enter into any enforcement agreements that it determines will preserve or improve the natural
environment to a reasonable degree. The Board may enter into enforcement agreements that limit the



Board's discretion in the protection, approval of inundation, madification or disposal of ISF right, and/or
may delegate limited authority to act on the Board's behalf.

10a. Ratification of Enforcement Agreements.

No enforcement agreement shall be effective to limit the discretion of the Board until that agreement and
all of its terms are reviewed and ratified by the Board. Upon ratification, the Director may execute the
agreement and the agreement shall be binding upon the Board for the term set forth in the enforcement
agreement.

10b. Public Review Process.

The Board shall follow the public review process set forth in Rules 11a. - 11c. prior to any Board decision
to ratify an Enforcement Agreement.

11. PUBLIC REVIEW PROCESS.

Except as otherwise provided in the ISF Rules, the Board shall follow the public review process set forth
below prior to any Board decision requiring public review.

11a. Public Notice.

Public notice of all Board actions under these Rules shall be provided through the agenda of each regular
or special Board meeting. !

11b. Public Comment.

Except as otherwise provided in Rules 5k. and 6m., at a regular or special meeting, the Board shall
consider public comment on the recommended ISF action prior to the Board action on the
recommendation in any or all of the following manners:

(M Oral and/or written comments may be directed to Staff. When such comments are made, Staff
may summarize these comments to the Board.

(2) Oral and/or written comments, subject to reasonable limitations established by the Board, may be
made directly to the Board during the public meeting.

11c. Public Agency Recommendations.

Prior to taking an ISF action pursuant to Rules 5 or 6, the Board shall request recommendations from the
Division of Wildlife and the Division of Parks and Outdoor Recreation. The Board shall also request
recommendations from the United States Department of Agriculture and the United States Department of
Interior. The Board may also request comments from other interested Persons or agencies as it deems
appropriate.

Prior to taking an ISF action pursuant to Rules 7, 8, 9, or 10, the Board may request recommendations
from the Division of Wildlife, the Division of Parks and Outdoor Recreation, the Division of Water
Resources, the United States Department of Agriculture, the United States Department of Interior or other
Persons as it deems appropriate.

11d. Board Procedures.

At a regular or special Board meeting, the Board may, as necessary, adopt or amend procedures to
supplement these rules.



12. SEVERABILITY.

In the event that any section or subsection of these Rules are judged to be invalid by a court of law or are
allowed to expire by the General Assembly, the remaining Rules shall remain in full force and effect.
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