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Discussion

The Board was provided detailed information regarding all field data, studies and analyses for this
stream segment at its January 25, 2011 Board meeting. At that meeting, the Board declared its
intent to appropriate an instream flow (“ISF”’) water right on the San Miguel River from Calamity
Draw to the confluence with the Dolores River. On March 31, 2011, the Montrose County Board of
County Commissioners (Montrose County), Farmers Water Development Company, Southwestern
Water Conservation District (SWCD), Norwood Water Commission, and Lone Cone Ditch and
Reservoir Company filed Notices to Contest this ISF appropriation. Subsequently, Sheep Mountain
Alliance, Western Resource Advocates, and The Wilderness Society filed for party status, and the
Colorado Environmental Coalition, San Juan Citizens Alliance, American Whitewater, Western
Colorado Congress and the Center for Native Ecosystems filed for contested hearing participant
status.

All parties prepared and submitted prehearing statements on this matter on July 15, 2011. In
addition, a prehearing conference took place on July 29, 2011 and the Hearing Coordinator issued a
subsequent prehearing order that was sent to all parties on August 2, 2011. Montrose County filed a
motion regarding questions on expert testimony at the hearing on August 8, 2011 and the AG’s
Office responded to this motion on August 12, 2011. All parties submitted rebuttal statements on
August 19, 2011. On August 26, 2011, CWCB staff, The Wilderness Society, and Western
Resource Advocates submitted written testimony. (All materials regarding this matter can be found
in the Board’s San Miguel River ISF Hearing Notebooks).

Staff and the parties will present testimony regarding this matter at the hearing. The Hearing
Coordinator’s Second Prehearing Order, dated August 31, 2011, is attached to this memo and
contains a proposed hearing agenda.
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Staff will request that the Board take final action on the San Miguel River ISF appropriation as
follows:

Staff Recommendation

For the reach of the San Miguel River identified in the attached Instream Flow Recommendation
Tabulation, Staff recommends that the Board:

1) Determine, pursuant to section 37-92-102(3), CRS, and based upon the recommendations
of the BLM and the CPW, a review of the data and other information presented by Staff in this
memo and orally, and Staff's recommendation for instream flow appropriations on the subject
reach of the San Miguel River, that:

@ A natural environment does exist on each stream;

(b) Water is available in the subject reach of the San Miguel River for the
recommended appropriation;

(© The natural environment will be preserved to a reasonable degree by the water
available for the recommended appropriation;

(d) Such appropriation can be made without material injury to water rights.

2 Pursuant to Rule 5f., establish January 25, 2011 as the appropriation date for the San
Miguel River ISF right.

3) Request the Attorney General's Office to file the necessary water rights application.

Attachment



BEFORE THE COLORADO WATER CONSERVATION BOARD

IN THE MATTER OF PROPOSED INSTREAM FLOW APPROPRIATION
DIVISION 4: SAN MIGUEL RIVER

SECOND PREHEARING ORDER

The start time for the hearing on the San Miguel River contested instream flow appropriation has
been modified by the Colorado Water Conservation Board (CWCB). The hearing will
commence at 1:00 p.m. on September 13, 2011, at the Ute Water Conservancy District Offices,
2190 H 1/4 Road, Grand Junction, CO, 81505-9330. (See attached CWCB agenda.)

Issues for Hearing

1) Whether there is a natural environment that can be preserved to a reasonable degree if the
CWCB’s water right is granted;

2) Whether the natural environment will be preserved to a reasonable degree by the water
available for the appropriation; and,

3) Whether such environment can exist without material injury to water rights.

Hearing Agenda

The Hearing will be governed by the Rules Concerning the Colorado Instream Flow and Natural
Lake Level Program, including Rule 5p, which address the conduct of the hearing. The Hearing
Officer proposes the following hearing agenda to the CWCB.

Allocation of Time for Hearing: 5 ¥ Hours Excluding Deliberations

Proponents of the ISF: 3 Hours Total Presentation Time
CWCB Staff — 1 hour
DOW and BLM - 1 hour
Sheep Mountain Alliance — 10 minutes
Western Resource Advocates and The Wilderness Society — 30 minutes
Reserved Time — 20 minutes

Opponents of the ISF: 2 Hours Total Presentation Time,
Board of County Commissioners of Montrose County — 55 minutes
Farmers Water Development Company — 10 minutes
Southwestern Water Conservation District, Norwood Water Commission
and Lone Cone Ditch and Reservoir Company — 55 minutes



Comments from Contested Hearing Participants and Public Comment — 30 minutes

CWCB Deliberations

The CWCB will deliberate upon the close of presentations, testimony and public comment.

If the hearing is not concluded by September 13, 2011, it may be continued to the morning of
September 14, 2011.

Dated this 31* day of August 2011.

Casey Shb}lll !

Hearing Officer

Colorado Attorney General’s Office
1525 Sherman Street, 5" Floor
Denver, CO 80203

Phone: 303-866-5069

Fax: 303-866-3558
casey.shpall@state.co.us




CERTIFICATE OF SERVICE

I hereby certify that I have duly served the copies of the foregoing Second Prehearing Order
upon all parties herein by email or depositing copies of the same in the United States mail or via
email, postage prepaid, at Denver, Colorado, this 31st day of August 2011, addressed as follows:

Linda Bassi

Colorado Water Conservation Board
1313 Sherman Street, Room 721
Denver, Colorado 80203

(303) 866-3441 ext. 3204
linda.bassi{@state.co.us

Susan Schneider — Staff Attorney

Scott Steinbrecher — Staff Attorney
Natural Resources and Environment Section
Colorado Department of Law

1525 Sherman Street, 7th floor

Denver, CO 80203

(303) 866-5046
susan.schneider@state.co.us
scott.steinbrecher@state.co.us

Colorado Division of Wildlife
Mark Uppendahl

Colorado Division of Wildlife
6060 Broadway

Denver, Colorado 80216
(303) 291-7267
mark.uppendahl@state.co.us

Bureau of Land Management
Roy Smith

DOI, BLM, Colorado State Office
2850 Youngfield Street
Lakewood, CO 80215-7093
(303) 239-3940
roy_smith@co.blm.gov

Farmer’s Water Development Company
David Alexander, President

Farmer’s Water Development Company
PO Box 10

Norwood, CO 81423

(970) 327-4844




FarmersWDC@yvahoo.com

Chris D. Cummins

FELT, MONSON & CULICHIA, LLC
319 N. Weber

Colorado Springs, Colorado 80903
(719) 471-1212

cde@fmewater.com

Board of County Commissioners of Montrose County
Charles B. White

David Hayes

Petros & White, LLC

1999 Broadway, Suite 3200
Denver, CO 80202

(303) 825-1980
cwhite(@petros-white.com
dhayes(@petros-white.com

Sheep Mountain Alliance
Jennifer Russell

Nathaniel Smith

Russell & Pieterse, LLC

PO Box 2673

Telluride, CO 81435

(970) 728-5006
jenny.russell@lawtelluride.com
nate.smith@lawtelluride.com

Southwestern Water Conservation District
John B. Spear

Janice C. Sheftel

Adam T. Reeves

Maynes, Bradford, Shipps & Sheftel, LLP
835 E. 2" Avenue, No. 123

Durango, CO 81301

(970) 247-1755

bspearf@mbsslip.com
isheftel@mbssllp.com
areeves@mbssllp.com

Norwood Water Commission

Lone Cone Ditch & Reservoir Company
John B. Spear

Janice C. Sheftel

Adam T. Reeves




Maynes, Bradford, Shipps & Sheftel, LLP
835 E. 2" Avenue, No. 123

Durango, CO 81301

(970) 247-1755

bspear@mbssllp.com
jsheftel@mbsslip.com
areeves{@mbssllp.com

Western Resource Advocates
Robert Harris

Bart Miller

Western Resource Advocates
2260 Baseline Road, Suite 200
Boulder, CO 80302

(303) 444-1188
bmiller@westernresources.org
rharrisf@westernresources.org

The Wilderness Society
Robert Harris

Bart Miller

Western Resource Advocates
2260 Baseline Road, Suite 200
Boulder, CO 80302

(303) 444-1188
bmiller@@westernresources.org
rharris@westernresources.org

San Miguel Water Conservancy District
Raymond Snyder, President

San Miguel Water Conservancy District
PO Box 126

Norwood, CO 81423

Robert W. Bray, Secretary

San Miguel Water Conservancy District
PO Box 65

Redvale, CO 81431

Board of County Commissioners of San Miguel County
Becky King

San Miguel County Attorney's Office

PO Box 791

Telluride, CO 81435

(970) 728-3879

beckvki@sanmiguelcounty.org




Colorado Environmental Coalition
San Juan Citizens Alliance
American Whitewater

Western Colorado Congress
Center for Native Ecosystems
Becky Long

Colorado Environmental Coalition
1536 Wynkoop Street # 5C
Denver, CO 80202

(303) 534-7066
becky@ourcolorado.org
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Colorado Water Conservation Board

Instream Flow Tabulation - Streams

Water Division 4

Case Length Amount(dates) Approp
Number Stream Watershed County Upper Terminus Lower Terminus (miles) USGS QUADS (CFS) Date
09/4/A-009 San Miguel River San Miguel Montrose confl Calamity Draw at confl Dolores River at 17.24 Atkinson Creek 115 (3/1 - 4/14)
lat 38 15 24N long 108 36 49W lat 38 22 47N long 108 48 13W Nucla 325 (4/15 - 6/14)
Red Canyon 170 (6/15 - 7/31)
Uravan 115 (8/1 - 8/31)
80 (9/1 - 2/29)
Total #£ of Appropriations = 1
(Totals do not include donated/acquired water rights)
Total # of Appropriations = 1

(Totals do not include donated/acquired water rights)

Wednesday, August 31, 2011

* - Donated/Acquired Water Right # - Case Pending Decree in Water Court, Information Subject to Change
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