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TO: Colorado Water Conservation Board Members 

 

FROM: Linda J. Bassi, Chief 

 Stream & Lake Protection Section 

 

DATE: January 13, 2011 

 

SUBJECT: Agenda Item 30, January 24-26, 2011 Board Meeting  

 Stream and Lake Protection Section — City of Aspen Draft Federal Energy 

Regulatory Commission Application for Castle Creek Hydroelectric Project 
   

Staff Recommendation  

Staff seeks the Board’s input on comments, if any, to the City on its draft FERC application.    

 

Background 

On October 18, 2010, the City of Aspen filed a draft application with the Federal Energy 

Regulatory Commission (“FERC”) for a hydroelectric facility on Castle Creek (“the Castle 

Creek Hydroelectric Project”).  The City is applying for a “conduit exemption” for the facility.  

A conduit exemption is available to a hydroelectric project that uses a multipurpose conduit and 

discharges the return flows from the hydroelectric plant to a “point of municipal consumption.”  

The return flows from the City’s hydroelectric plant will discharge into Castle Creek at a point 

approximately 3,500 feet upstream of its confluence with the Roaring Fork River.    

The CWCB holds a 12 cfs instream flow (“ISF”) water right on this reach of Castle Creek down 

to the Roaring Fork River, and also holds an ISF water right on the Roaring Fork River below 

Castle Creek.  The City will not operate the proposed hydroelectric plant in a manner that will 

reduce flows in Castle Creek below the decreed ISF amount of 12 cfs.  The CWCB and the City 

are parties to an intergovernmental agreement, dated March 10, 1998, under which the City 

agreed to operate certain of its senior water rights on Castle Creek to assure that 12 cfs is 

maintained in Castle Creek.  The City agreed to bypass portions of its water rights to maintain 

flows of 12 cfs in the Creek, reserving the right to divert those water rights for municipal 

purposes under circumstances, such as extraordinary drought or emergency conditions related to 

its water supply.  The agreement still is in effect and will not be changed by the City’s proposed 

hydroelectric plant. As part of the City’s FERC application process, the Colorado Division of 

Wildlife (“CDOW”) requested Aspen to conduct certain studies and data collection efforts to 

evaluate needed instream flows for Castle Creek, and to better describe the stream habitat.  The 

City has agreed to develop and implement, under the direction of CDOW, a stream monitoring 

program to monitor possible impacts of the Castle Creek hydroelectric project operations on 

Maroon Creek and Castle Creek fisheries and stream habitat. 
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The City’s FERC Analysis 

In its draft application, the City states that it qualifies for a conduit exemption because ISF water 

rights qualify as points of municipal consumption under FERC law.   The City’s attorneys met 

with staff and the Attorney General’s Office to discuss this characterization of ISF water rights, 

and explained that FERC regulations use different terminology and definitions than used in 

Colorado water law.  After the meeting, Karl Kumli, the City’s attorney on FERC matters, sent 

staff a letter, dated January 12, 2011, clarifying its analysis, which is attached to this memo.  At 

the request of Staff, Mr. Kumli explained in the January 12 letter the differences between FERC 

and Colorado water law terminology and acknowledged that ISF water rights are not 

consumptive.  Also attached to this memo are: (1) a June 23, 2009 letter from Mr. Kumli to 

FERC staff explaining and asking for guidance on its request for a conduit exemption; and (2) a  

memo to the CWCB from Paul Noto and Danielle Luber of Patrick, Miller and Kropf, an Aspen 

law firm, dated January 14, 2011 .  Comments to the City on the draft application are due on 

January 18, 2011.  The City’s attorneys have informed staff that the City will accept comments 

from the CWCB by February 4, 2011.  The question at issue is whether the CWCB should 

submit comments on the draft application to address the characterization of ISF water rights as 

“points of municipal consumption.”    

 

Discussion 

Staff is bringing this matter to the Board to ensure that there is a public record providing that 

while the characterization of ISF water rights in the City’s application may be accurate under 

FERC’s terminology, under Colorado law, the CWCB is not a municipality and ISF water rights 

are non-consumptive.  The sole issue that staff is bringing to the Board is the City’s analysis in 

its draft FERC application stating that ISF water rights are points of municipal consumption.  

The merits of the City’s FERC application and the question of injury to the Board’s Castle Creek 

ISF water right are not the focus of this agenda item.   

 

 

 

 

 

 

 

 





























 

 
 
 

 
 
 

MEMO 

 
 TO:  Colorado Water Conservation Board 
 FROM: Paul L. Noto, Esq. & Danielle M. Luber, Esq. 
 CC:  Clients  
 DATE: January 14, 2011  
 RE: Why ISFs are not points of municipal consumption   
 ********************************************************** 
 
Introductory Statement: 
 
 We understand that the City of Aspen intends to make a presentation at the 
Colorado Water Conservation Board’s (“CWCB’s”) January 26th – 27th, 2011 
Board Meeting to argue that instream flow water rights (“ISFs”) are “points of 
municipal consumption” under Federal Energy Regulatory Commission 
(“FERC”) organic law and implementing regulations.  We summit this 
memorandum in support our view that ISFs are not “points of municipal 
consumption” under either Colorado or FERC law.  We also contend that the 
characterization of ISFs as both municipal and consumptive water rights sets a 
potentially dangerous precedent for the CWCB. 
 
Argument: 
 

The City of Aspen’s proposed Castle Creek Hydroelectric Project plans to 
discharge water into Castle Creek directly above two separate ISF decrees.  Aspen 
argues that the discharges of water to the Castle Creek are “points of municipal 
consumption” by the CWCB’s Castle Creek ISF in order to qualify for an 
exemption from FERC licensing (and an exemption from full-scale environmental 
review under NEPA).  These ISFs are not “points of municipal consumption” 
under either Colorado or FERC law, and thus do not qualify the Project for an 
exemption from the licensing requirements of Part I of the Federal Power Act 
(“FPA”) for small conduit hydroelectric facilities that discharge the water they 
use for power generation “directly into a point of agricultural, municipal or 
industrial consumption.” 18 CFR § 4.30(b)(28)(v).   

 
I. ISFs are inherently non-consumptive:  

 
CWCB defines ISFs as “noncomsumptive, in-channel or in-lake uses of 

water made exclusively by the CWCB for minimum flows between specific 
points on a stream or levels in natural lakes.”  See 
http://cwcb.state.co.us/environment/instream-flow-program/Pages/main.aspx  

http://cwcb.state.co.us/environment/instream-flow-program/Pages/main.aspx
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(emphasis added).  The Colorado legislature vested CWCB with exclusive authority to 
appropriate ISFs in order to “correlate the actives of mankind with some reasonable preservation 
of the natural environment,” and to “mitigat[e] the effects of the construction, operation, and 
maintenance of water diversion, delivery, and storage facilities.”  C.R.S. § 37-92-103(3); 
122.2(5).  Therefore, by their very definition, ISFs are non-consumptive appropriations of water 
to streams and lakes for the protection of natural riparian habitats from the effects of human 
consumptive uses.  Their purpose is to mitigate and prevent consumption; they are not 
consumptive themselves.  They are inherently non-consumptive in that they cannot be removed 
by junior water rights from their natural channel or lake for agricultural, municipal, industrial or 
human uses of any kind. 

 
 Colorado case law also regards ISFs as non-consumptive.  The Colorado Supreme Court 
has declared outright that a “water right to preserve minimum instream water flows” is “non-
consumptive.”  U.S. v. Jesse, 744 P.2d 491, 500 (Colo. 1997).  It has also on several occasions 
treated ISFs as distinct from or in juxtaposition to consumptive uses.  For example, in Pagosa 
Area Water & Sanitation Dist. v. Trout Unlimited, 219 P.3d 774 (Colo. 2009) the Court assessed 
the sufficiency of evidence presented by municipality in support of its proposed municipal 
appropriation, in order to accommodate a CWCB ISF decree.  The case describes how the 
Colorado General Assembly carefully crafted statutory provisions to integrate ISFs into the 
state’s prior appropriation system that formally only recognized “development of consumptive 
use for agricultural, municipal, commercial, and manufacturing water rights.”  Id. at 782.  In U.S. 
v. City & County of Denver, By and Through the Bd. of Water Comm'rs, 656 P.2d 1, 23-24 
(Colo. 1982), the Court reasoned that Congress’s purpose in establishing instream flows within 
the national forest system was to prevent enlargement of the consumptive use of water arising on 
national forest lands.  The case describes the national forest’s in-stream flows for fish culture, 
conservation, habitat protection, and management as “essentially non-consumptive” and 
contrasts them with diversions for “domestic and commercial purposes.”  Id.   See also U.S. v. 
New Mexico, 438 U.S. 696, 698 (1978) (Powell, J., dissenting in part) (“the reservation of an 
instream flow is not a consumptive use”); Tarlock, Appropriation for Instream Flow 
Maintenance: A Progress Report on “New” Public Western Water Rights, UTAH L. REV. 211, 
211-12 (1978) (“until recently, the non-consumptive water right to preserve minimum instream 
water flows was unknown in Western water law”).  Thus, Aspen’s argument that an ISF is a 
“consumptive use” is clearly contrary to Colorado precedent and statutory law.   
 
 Furthermore, if the CWCB accepts Aspen’s argument, which it does if it does not file a 
comment letter with FERC to set the record straight, this characterization of its water rights as 
consumptive sets a precedent wrought with peril in future legal contexts.  Traditional 
consumptive appropriators – such as municipalities – may point to this example to support an 
argument that ISFs consume water within their stream reach when ISFs are rather the basis of a 
new application or a statement of opposition by the CWCB.  The possible negative outcomes are 
legion.  For example, there is a longstanding argument that the CWCB must account for and 
possibly augment consumptive evaporation of ISF stream reaches.  Lawyers making this 
argument will point to Aspen’s FERC submission documents, and the fact that the CWCB took 
no position against it, as precedent that ISFs consume water.  The CWCB will then be placed in 
the position of having to explain itself that this characterization of ISFs is limited to federal 
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FERC law.  This is not a good position to be placed in, for the CWCB will have to explain that 
ISFs are one thing under federal law, but quite the opposite under state law.  This does not make 
logical sense. 

   
II. The FERC cases cited by Aspen are distinguishable and do not apply: 

 
The FPA does not define “municipal consumption” and FERC has never considered the 

issue of whether an ISF is consumptive.  However, the City of Aspen cites HY Power Energy 
Co., 79 FERC P 61060 (1997) in support of its claim that Castle Creek Hydroelectric Project’s 
planned discharge into the Castle Creek ISF decrees qualifies it for the “municipal consumption” 
conduit exemption under 18 CFR § 4.30(b)(28)(v). Id. at 3.  HY Power Energy is fully 
distinguishable and does not apply to Aspen’s case because the discharge from project in 
question was in fact directly used to facilitate the provision of raw water supply to local 
communities.  Id.  The project discharged water through a barge canal bypass channel to prevent 
saltwater from contaminating downstream Yankeetown’s and the Town of Inglis’s fresh water 
supplies.  Id.  Aspen, in contrast, is not proposing to discharge the water it uses for power 
generation to facilitate raw water supply to City or County residents, or for any other municipal 
consumptive use.  Rather, it is alleging the water will be used to “meet its responsibility to 
maintain a minimum instream flow, under rights owned by… the CWCB.”  This reveals the 
argument’s absurdity.  Maintenance of a non-consumptive ISF water right cannot be and should 
not be considered a consumptive use of water. 

 
A more appropriate case to look to for FERC’s view on what constitutes “municipal 

consumption” is Duke Energy Carolinas, LLC, 130 FERC P 62126 (2010).  There, FERC uses 
the term “consumptive use” to describe a town’s physical withdrawal of water from a lake, into a 
storage structure, through an iron pipe water line via pumping plant.  Id.  The town’s active water 
intake facility is quite distinguishable as a “point of municipal consumption” from Aspen’s 
proposed passive in-channel use.  In fact, the most recent FERC opinions to grant small conduit 
hydroelectric facility exemptions all involve projects that discharge water directly into points of 
traditional, active municipal consumption.  See e.g. San Jose Water Co., 133 FERC P 62296 
(2010) (project located within applicant’s municipal water system serving Santa Clara County, 
CA); Ute Water Conservancy Dist., 133 FERC P 62114 (2010) (project located at existing flow 
control vault of Rapid Creek Water Treatment Plant serving Mesa County, CO); City of Keen, 
N.H., 131 FERC P 62182 (2010) (project located at Keene, New Hampshire Water Treatment 
Facility serving Cheshire County, N.H.).   

 
Aspen also points to Marin Mun. Water Dist., 25 FERC P 62359 (1983) and Tuolumne 

County Water Dist. No. 1, 27 FERC P 62038 (1984) to support its contention that the Castle 
Creek Hydroelectric Project should be entitled to a waiver of 18 CFR § 4.30(b)(28)(v)’s rigorous 
discharge requirement.  In each of those cases, FERC granted the small conduit hydroelectric 
facilities in question waivers because their conduits were “primarily used for municipal 
consumption purposes.”  Id. at 1.  Again, however, these cases are distinguishable and do not 
apply to Aspen’s case.  In both Marin Mun. Water Dist. and Tuolumne County Water Dist. the 
discharged power generation water was used to facilitate raw water supply to local populations.  
In Marin Mun. Water Dist., 25 FERC P at 2 the subject impoundments and conduits formed part 
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of complex raw water supply system that served the Marin Municipal Water District’s San 
Geromino and Bon Tempe water treatment plants.  The facility in Tuolumne County Water Dist., 
27 FERC P at 1, similarly served the Tuolumne County Water District’s Twain Harte water 
treatment plant.  As discussed above, Aspen is not proposing to discharge the water it uses for 
power generation into a raw water supply system that serves the local population or into any 
other municipal consumption purpose.  To the contrary, it plans to discharge the water directly 
into the CWCB’s ISF decrees.  The CWCB should clarify that its water rights are not 
consumptive under state law – exactly the argument that Aspen is making. 

 
 Conclusion: 

 
In sum, Aspen’s proposed Castle Creek Hydroelectric Project does not qualify for an 

exemption from the FPA’s licensing requirements as small conduit hydroelectric facility that 
discharges its power generation water “directly into a point of agricultural, municipal or 
industrial consumption.”  The Project intends to discharge into Castle Creek’s ISF decrees – uses 
that are inherently non-consumptive under Colorado case law precedent and statutory law.  
Furthermore, the FERC case law cited by Aspen in support of its assertions of entitlement to a 
conduit exemption and waiver of the discharge requirement do not apply because the projects in 
question in each of the cases discharged the water they used for power generation to facilitate 
raw water supply to local populations and thus further “municipal consumption purposes.”  
Rather, the most recent FERC opinions to grant small conduit hydroelectric facility exemptions 
all involve projects that discharge water directly into points of traditional, active municipal 
consumption.  A hard look at Aspen’s argument shows that it is in fact positing that ISFs are 
consumptive under state law.  The CWCB should respond to this potentially risky precedent. 
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