
 

 

Grand Junction Daily Sentinel (editorial)    March 12, 2010 

Future may be clear for Dominguez waters 

A little more than a year after Congress established the Dominguez-Escalante National Conservation 
Area, state water officials and federal agencies are trying to reach agreement on how best to protect the 
waters of Big and Little Dominguez Creeks within the NCA boundaries. 

The BLM has proposed an unusal plan for resolving the issue, under which the state may file for instream 
water rights for the two streams that run through a wilderness area in the NCA. The concept is one the 
Colorado Water Conservation Board should accept when it takes up the question in May. 

At the heart of the proposed solution is an agreement written into the federal legislation that created the 
NCA: If the state files for adequate instream water rights for the two wilderness creeks, the Interior 
Department won’t assert a federal water right. 

The Daily Sentinel has long maintained that it serves Colorado interests better if the state files for 
instream flow rights through state water courts, rather than having federal officials simply lay claim to the 
rights. With that in mind, we support the agreement written into the Dominguez-Escalante legislation. 

Furthermore, the water language in the bill was developed through a cooperative effort before the 
legislation was introduced. Contrast that with Denver Congresswoman Diana DeGette, whose bill to 
create more than 30 wilderness areas around the state was heard in a U.S. House committee Thursday. 
The water language in her bill is opposed by many water entities in the state. 

The difficulty comes in determining how much water is appropriate “for wilderness management 
purposes.” Not much water flows through either Big or Little Dominguez Creek most of the year — less 
than 4 cubic feet per second even in Big Dominguez. 

But at other times — during spring runoff, summer rains or the much larger storms that occur every 10 
years or so — the flow can be much larger. It can be around 75 cubic feet per second during spring runoff 
and as much as 10 times that during large floods. 

The BLM has asked the state to seek a variable instream water right that recognizes streamflow can 
change dramatically. 

That’s not how Colorado instream flow rights have traditionally been appropriated in the past. A set 
minimum amount has been the typical filing. But a variable rights have been filed for a handful of other 
streams in the state.. 

Private water rights are also an issue. Even though the headwaters of both Big and Little Dominguez 
Creeks are both high up on the Uncompahgre Plateau in the Uncompahgre National Forest, there is 
private land within the national forest that depends on water from the two creeks. The BLM proposal 
recognizes that, and acknowledges rights will be senior to the state’s instream flow filings, and there will 
be some modest amount of water for additional future development of those rights. 

The exact volume of water that should be claimed for each part of the year may need some tweaking. But 
the concept the BLM has submitted appears a sensible way to protect the waters of the two streams. It 
can ensure enough water “to support wilderness management purposes” without turning management of 
the streams over to the federal government. 

http://www.gjsentinel.com/opinion/articles/future_may_be_clear_for_doming 
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Grand Junction Daily Sentinel (letter) 

Innovative proposal will protect Dominguez waters 
Regarding the March 11 editorial by The Daily Sentinel, “Future may be clear for Dominguez waters”: 
Trout Unlimited applauds the Sentinel for supporting a balanced, innovative plan to meet the water needs 
of the Dominguez-Escalante National Conservation Area and Dominguez Canyons Wilderness Area. 
Healthy wilderness rivers and streams require more than minimal flows. They also require larger 
“flushing” flows in the spring to ensure that natural stream processes and hydrology are maintained. In 
last year’s Black Canyon of the Gunnison settlement, for instance, all parties agreed on the need for 
flushing flows to mimic the flow variability that occurs under natural conditions. 
In the Dominguez case, the BLM plan is innovative in calling for the state to claim water rights to meet the 
flow needs of the federal wilderness area. This arrangement allows Colorado to maintain control over the 
water resource while satisfying the purposes of the federal wilderness designation which, as the Sentinel 
points out, resulted from a constructive, cooperative effort. 
The Colorado Water Conservation Board should approve this plan to keep the Big and Little Dominguez 
creeks running wild. 
DREW PETERNELL, Director 
Colorado Water Project 
Trout Unlimited 
http://www.gjsentinel.com/opinion/articles/printed_letters_march_19_2010 
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April 29, 2010 
 
Colorado Water Conservation Board 
Attn: Linda Bassi 
Department of Natural Resources 
1313 Sherman Street, Room 721 
Denver, CO 80203 
 
VIA Email: Linda.Bassi@state.co.us 
 
Dear Colorado Water Conservation Board Directors, 
 
 
The Nature Conservancy (TNC) submits this letter in formal support of the intent to appropriate instream flow (ISF) 
water rights on Big Dominguez Creek and Little Dominguez Creek in the newly designated Dominguez Canyon 
Wilderness Area.  TNC supports the appropriation of instream flow rights for the Big Dominguez and Little 
Dominguez Creeks in both a sufficient size and timing to protect water related values. 
 
In March of 2009, through an act of Congress that reflected a consensus among stakeholders, Colorado was 
presented with the unique opportunity to work with the CWCB to protect the vital resources of the newly designated 
Dominguez Canyon Wilderness area.  The CWCB now has the opportunity, via this new legislation, to protect some 
of Colorado’s best wild areas and waters without jeopardizing existing water rights.  
 
CWCB staff has worked collaboratively with the Bureau of Land Management (BLM) and many other stakeholders 
to assess the flows needed to protect the wilderness values and purposes of the Dominguez Canyon Wilderness 
Area. From that collaborative effort, a recommendation has arisen that serves the needs of water rights holders and 
upholds the wilderness values of the newly designated wilderness as envisioned by Congress. We believe that the 
recommendations put forward by BLM and CWCB staff  provide water rights sufficient not only to keep the streams 
flowing but also to protect the aquatic and riparian ecosystems which rely on them.  Further, and importantly, 
appropriation of ISFs for these streams will avoid the assertion of a federal reserved water right for the wilderness. 
 
We understand there has been some concern over peak flow ISF levels needed to protect the environment to a 
reasonable degree.  Within the CWCB’s ISF program, R2CROSS has been the traditional approach to quantifying 
ISFs.  This method is suitable for identifying the minimum flow necessary to allow trout to survive in cold-water 
streams.  However, R2CROSS is not designed to ensure protection of all components of the environment.  There 
exists abundant scientific evidence available in hundreds of peer-reviewed publications indicating that more 
complex flow patterns—peak flows, minimum flows, and variability in all aspects of the hydrologic regime—are 
needed to protect river health.  We believe comprehensive ISF recommendations put forth by the Bureau of Land 
Management with support from CWCB staff are fully justifiable to protect the important stream resources in the 
Dominguez watershed.   
 
We enthusiastically recommend that the CWCB accept the staff recommendation and file an intent to appropriate 
instream flow water rights for both Big Dominguez and Little Dominguez Creeks.  
 
Sincerely, 
Adam Bergeron 
Water Project Director 
The Nature Conservancy 
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May 4, 2010 
 
Colorado Water Conservation Board 
Attn: Linda Bassi 
Department of Natural Resources 
1313 Sherman Street, Room 721 
Denver, CO 80203 
 
VIA Email: Linda.Bassi@state.co.us 
 
Dear Board, 
 
 
On behalf of the Colorado Environmental Coalition, Rocky Mountain Chapter of the Sierra Club, and 
San Juan Citizens’ Alliance, I heartily submit this letter of support for the intent to appropriate water 
rights on Big Dominguez Creek and Little Dominguez Creek in sufficient size and timing to protect 
water related values in the newly designated Dominguez Canyon Wilderness Area, as proposed by 
CWCB staff. 
 
In March of 2009, through an act of Congress that reflected a consensus among stakeholders, 
Colorado was presented with the unique opportunity to work via the Colorado Water Conservation 
Board (CWCB) Stream and Lake Protection Program to protect the vital resources of the newly 
designated Dominguez Canyon Wilderness area.  Capitalizing on this new opportunity the CWCB can 
forge a new way forward to protect Colorado’s best wildlands in a manner consistent with protection for 
and full exercise of other, existing water rights. To demonstrate the utility of the state-based approach, 
we made a recommendation to the CWCB in September of 2009 that the CWCB make determinations 
of needs utilizing a strong science based approach and appropriates water rights to protect the 
Dominguez Canyon Wilderness. 
 
CWCB staff has worked collaboratively with the Bureau of Land Management (BLM) and many other 
stakeholders to assess the flows needed to protect the wilderness values and purposes. That effort 
has come up with a recommendation that has been tailored to the needs of current and future 
generations and which protect the wilderness as envisioned by Congress. We believe that the 
recommendations put forward by BLM and CWCB staff provide water rights sufficient not only to keep 
the streams flowing but to protect the aquatic and riparian ecosystems which rely on them, but will also 
avoid the assertion of a federal reserved water rights for the wilderness. 
 
We enthusiastically recommend that the CWCB accept the staff recommendation and file an intent to 
appropriate for both Big Dominguez and Little Dominguez Creeks.  
 
Sincerely, 
 

 for 
 
 
Becky Long  
Colorado Environmental Coalition 
 
Meghan Maloney 
San Juan Citizens’ Alliance 
 
Steve Glazer 
Rocky Mountain Chapter of the Sierra Club 
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5/5/10 
 
Colorado Water Conservation Board 
Attn: Linda Bassi 
Department of Natural Resources 
1313 Sherman Street, Room 721 
Denver, CO 80203 
 
VIA Email: Linda.Bassi@state.co.us 
 
Re: Dominguez water right filings 
 
Dear Board, 
 
These comments are submitted on behalf of the members of High Country Citizens’ 
Alliance, a local, 600+ member grassroots conservation group in the headwaters of the 
Gunnison River Basin. The mission of our organization is to champion the protection, 
conservation and preservation of the natural ecosystems within the Gunnison River 
Basin. In the spirit of our mission, we offer our endorsement and support for the 
Board’s intent to appropriate water rights in Big and Little Dominguez creeks in 
sufficient quantities and timing necessary to support the resilience of the native 
aquatic, riparian and terrestrial species found in this unique environment. Many of our 
members have recreated in this newly designated wilderness and encourage you to 
appropriate the flows needed to allow this area to thrive in its natural equilibrium. 
 
Though the skilled leadership of then-Senator Ken Salazar, Congress gave Colorado 
the unique opportunity to avoid federal/state water right conflicts of the past. Your staff 
collaborated effectively with the BLM to bring a science-based approach to determine 
what would be needed to protect the precious resources of Dominguez Canyon for the 
enjoyment of current and future generations as envisioned by Congress.  
 
We acknowledge your staff’s effort, with the assistance of the CRWCD, to reach out to 
the landowners in the basin whom might be impacted by your effort. We think the 
provision you are putting on your appropriation to carve out up to 100 af for future 
junior depletions is fair and reasonable for all concerned. You should feel comfortable 
to, and we would be pleased for you to, move this appropriation forward. 
 
Sincerely, 

 

Water Program Director 
 



 

 

 
April 26, 2010 
 
 
Mr. Geoff Blakeslee, Chair 
CWCB Board 
ATTN: Linda Bassi 
1313 Sherman St., 7th Floor 
Denver, CO 80203 
 
 
RE: DOMINGUEZ WILDERNESS INSTREAM FLOWS 
 
Dear Chairman Blakeslee: 
      
The Board of the Colorado River District last week in its regular quarterly meeting reviewed the 
outline and structure of CWCB staff’s proposed instream flow appropriations for segments of 
Big and Little Dominguez Creeks that lie within the recently created Dominguez Wilderness 
Area. The Board endorsed unanimously the proposed approach to these two particular instream 
flow appropriations. 
 
The River District believes the approach staff proposes for the structure of the Dominguez 
instream flows is appropriate to the situation and consistent with both the instream flow statute 
and the federal legislation enacting the wilderness area. Additionally, the River District 
appreciates staff working with and through the River District to reach out to area water users and 
the Board’s hiring of a consultant to forecast future water uses to be addressed by a development 
allowance. 
 
We plan on having a River District staff member available for testimony in support of these 
filings at your May board meeting.  
 
Sincerely,  
   

 
 
R. Eric Kuhn,  
General Manager 
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May 4, 2010 

Mr. Geoff Blakeslee, Chairman 

Colorado Water Conservation Board 

1313 Sherman Street, 7th Floor 

Denver CO 80203 

RE: Dominguez Wilderness Instream Flows 

Dear Chairman Blakeslee: 

Montrose County Board of County Commissioners supports the outline and structure of the CWCB 

staffs proposed instream flow appropriations for segments of the Big and Little Dominguez Creeks that 

lie within the recently created Dominguez Wilderness Areas. Montrose County and the Board have a 

great interest and concern about proposed State water usage and water appropriations. We feel that 

the CWCB is being responsible and upholding Colorado water laws regarding instream flow for the 

Dominguez Creeks. 

Instream flow appropriations for the future would be achievable and realistic; therefore, the Board 

- - supports and desires the appropriations be approved as requested . 

Chairman 

/ihsn 

Copy: Linda Bassi, CWCB 

Christopher Treese, CRWCD 

161 ~ o u lh To wnsend Avenu e· Mo nlr ose, CO 81 401 
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May 10, 2010 
 
Colorado Water Conservation Board 
1313 Sherman Street, Room 721 
Denver, Colorado 80203 
 
 
Dear Colorado Water Conservation Board: 
 
Typically, the Colorado Water Trust (“CWT”) focuses on the acquisition 
side of the state’s instream flow program.  However, CWT wishes to lend 
its support to the success of the entire instream flow program.  To that 
end, CWT encourages the Colorado Water Conservation Board 
(“CWCB”) to declare its intent to appropriate instream flow water rights 
on Big Dominguez Creek and Little Dominguez Creek.  CWT believes the 
CWCB has the legal flexibility to apply its existing tools to unique 
circumstances to preserve instream flows.    
 
The General Assembly delegated broad authority to the CWCB for stream 
protection.   The CWCB may “appropriate . . . such waters of natural 
streams . . . as the board determines may be required for minimum 
stream flows . . . to preserve the natural environment to a reasonable 
degree.”  C.R.S. § 37-92-102(3).  The statute explicitly gives the Board 
discretion to determine at what level streamflows should be preserved to 
protect Colorado’s rivers. 
 
Moreover, the Board, as an agency board, possesses wide discretion when 
interpreting and executing legal mandates.  If a court reviews your 
actions, it may only disagree with them if you acted “arbitrarily or 
capriciously.”  A court will not find an agency decision arbitrary or 
capricious unless it finds “that there is no competent evidence supporting 
the agency’s decision.”  Dolan v. Rust, 576 P.2d 560, 562 (Colo. 1978).  As 
guidance to make such a determination, the court will “ascertain whether 
the agency examined the relevant data and articulated a rational 
connection between the facts found and the decision made.”  Maggard v. 
Dep’t of Human Services, 226 P.3d 1209, 1212 (Colo. Ct. App. 2009) (citing 
Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1574 (10th Cir.1994)).  
This means that as long as there is evidence in the record to support your 
decision to move ahead with the Dominguez filing, a court is likely to 
uphold your decision if it is reviewed. 
 
The Dominguez Creek appropriation presents an opportunity.  The 
streams flow through a Wilderness Area in one of the least populated 
areas of the state.  The scientific surveys of the area indicate a superb and 
isolated ecological environment that benefits significantly from its largely 
unaffected natural hydrograph.  Current water users would be unaffected  



by the appropriation, and the minimal projected future development would be 
protected by a development allowance.  The CWCB should preserve this natural 
environment to a reasonable degree by appropriating the entire hydrograph minus the 
development allowance. 
 
Finally, a word about our interest: as an organization, CWT has never commented on a 
CWCB appropriation before.  We work entirely within the CWCB’s acquisitions 
program; it helps us maintain a voluntary, market-based approach to stream protection.  
We write today because we believe in the CWCB’s power to craft unique appropriations 
for unique streams.  No two stream reaches are the same, either ecologically or 
administratively, and so we encourage the CWCB to continue to think creatively about 
how to craft stream protections to match such diversity.  We believe that appropriating 
these instream flow rights in the Dominguez Creeks would be a valid exercise of CWCB 
authority, and CWT encourages the Board to declare its intent to appropriate. 
 

Sincerely, 
 

      
 
      Amy W. Beatie 
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May 7, 2010 
 
Colorado Water Conservation Board 
1313 Sherman, Room 721 
Denver, CO 80203 
 
Dear Colorado Water Conservation Board Members, 
 
Wilderness Workshop enthusiastically supports the CWCB staff recommendation for instream 
flow protection for Big Dominguez Creek and Little Dominguez Creek, in the Dominguez 
Canyon Wilderness. We encourage you to promptly approve the appropriate instream flow filings 
to establish this important and timely protection. 
 
In addition to protecting the uniquely preserved and natural riparian, habitat, wildlife, stream 
channel, and scenic values of Dominguez Canyon Wilderness, these instream flow filings 
represent an important opportunity for an important state-federal partnership in providing that 
streamflow protection. 
 
By establishing instream flow rights to all available water in these wilderness streams (minus a 
carefully calculated allowance for future water development upstream of the wilderness), the 
State of Colorado will ensure the natural wonder of Dominguez Canyon endures long into the 
future, while preserving the state’s authority and control regarding instream flow protection. 
 
Thank you very much for your careful consideration of this innovative and fitting approach to 
water management. Please approve the Dominguez streams-protection recommendation. 
 
Sincerely, 

 
Sloan Shoemaker, Executive Director 
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Colorado Water Conservation Board 
1313 Sherman St.,  Room 721 
Denver, CO  80203 
 
May 6, 2010 
 
Dear Colorado Water Conservation Board Members, 
 
Colorado Wild strongly supports the CWCB staff recommendation for instream flow protection 
for Big Dominguez Creek and Little Dominguez Creek, in the Dominguez Canyon Wilderness. 
We encourage you to promptly approve the recommended instream flow filings to establish 
important and timely protection for the Wilderness. 
 
Wilderness areas are those that “appear[] to have been affected primarily by the forces of nature, 
with the imprint of man’s work substantially unnoticeable”. (The Wilderness Act, section 2(c)). 
Having natural water flows in the two main streams in the Dominguez Canyon Wilderness will 
help ensure that this provision will be met, as such flows will maintain natural stream channels 
and good fish habitat. 
 
In addition to protecting the uniquely preserved and natural values of Dominguez Canyon 
Wilderness, these instream flow filings represent an excellent opportunity for an important state-
federal partnership in providing that streamflow protection. This issue is often contentious, but 
would here be perfectly congruent with the legislation that established the Dominguez Canyon 
Wilderness. 
 
By establishing instream flow rights to all available water in these wilderness streams (minus a 
carefully calculated allowance for future water development upstream of the wilderness), the 
State of Colorado will ensure the natural wonder of Dominguez Canyon endures long into the 
future, while preserving the state’s authority and control regarding instream flow protection. 
 
Thank you very much for your careful consideration of this innovative and fitting approach to 
water management. Please approve the staff recommendation for protecting stream flows in 
Dominguez Canyon. 
 
Sincerely, 
 
Rocky Smith, ForestWatch Campaign Coordinator 
Colorado Wild 
1030 Pearl #9 
Denver, CO 80203 
rocky@coloradowild.org 
 

mailto:rocky@coloradowild.org�
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May 7, 2010 

 

Colorado Water Conservation Board 
1313 Sherman, Room 721 
Denver, CO  80203 
 

Dear Colorado Water Conservation Board Members, 

Sheep Mountain Alliance enthusiastically supports the CWCB staff recommendation for 
instream flow protection for Big Dominguez Creek and Little Dominguez Creek, in the 
Dominguez Canyon Wilderness. We encourage you to promptly approve the appropriate 
instream flow filings to establish this important and timely protection. 

In addition to protecting the uniquely preserved and natural riparian, habitat, wildlife, 
stream channel, and scenic values of Dominguez Canyon Wilderness, these instream flow 
filings represent an important opportunity for an important state-federal partnership in 
providing that streamflow protection. 

By establishing instream flow rights to all available water in these wilderness streams 
(minus a carefully calculated allowance for future water development upstream of the 
wilderness), the State of Colorado will ensure the natural wonder of Dominguez Canyon 
endures long into the future, while preserving the state’s authority and control regarding 
instream flow protection. 

Thank you very much for your careful consideration of this innovative and fitting approach 
to water management. Please approve the Dominguez streams-protection 
recommendation. 

 

Sincerely, 

 

Hilary White 

Executive Director 



 1

 
 
     May 7, 2009 

    
 
Colorado Water Conservation Board 
1313 Sherman,  Room 721 
Denver  80203 
 
Dear Colorado Water Conservation Board Members, 
 
Biodiversity Conservation Alliance strongly supports the CWCB staff recommendation for 
instream flow protection for Big Dominguez Creek and Little Dominguez Creek, in the 
Dominguez Canyon Wilderness. We encourage you to promptly approve the appropriate 
instream flow filings to establish this important and timely protection. 
 
In addition to protecting the uniquely preserved and natural riparian, habitat, wildlife, stream 
channel, and scenic values of Dominguez Canyon Wilderness, these instream flow filings 
represent an important opportunity for an important state-federal partnership in providing that 
streamflow protection. 
 
By establishing instream flow rights to all available water in these wilderness streams (minus a 
carefully calculated allowance for future water development upstream of the wilderness), the 
State of Colorado will ensure the natural wonder of Dominguez Canyon endures long into the 
future, while preserving the state’s authority and control regarding instream flow protection. 
Instream flows are critical for the maintenance of viable populations of trout and other fishes and 
aquatic organisms. 
 
Thank you very much for your careful consideration of this innovative and fitting approach to 
water management. Please approve the Dominguez streams-protection recommendation. 
 
Sincerely, 
 
 
 
Erik Molvar 
Executive Director 

P.O. Box 1512, Laramie, WY  82073      (307) 742-7978   fax: 742-7989 

Working to Protect Native Species and Their Habitats 
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May 5, 2010 
 
Colorado Water Conservation Board 
1313 Sherman, Room 721 
Denver 80203 
 
Dear Colorado Water Conservation Board Members, 
 
Great Old Broads for wilderness enthusiastically supports the CWCB staff 
recommendation for instream flow protection for Big Dominguez Creek and Little 
Dominguez Creek, in the Dominguez Canyon Wilderness. We encourage you to 
promptly approve the appropriate instream flow filings to establish this important and 
timely protection. 
 
In addition to protecting the uniquely preserved and natural riparian, habitat, wildlife, 
stream channel, and scenic values of Dominguez Canyon Wilderness, these instream 
flow filings represent an important opportunity for an important state-federal partnership 
in providing that streamflow protection. 
 
By establishing instream flow rights to all available water in these wilderness streams 
(minus a carefully calculated allowance for future water development upstream of the 
wilderness), the State of Colorado will ensure the natural wonder of Dominguez Canyon 
endures long into the future, while preserving the state’s authority and control regarding 
instream flow protection. 
 
Thank you very much for considerating this innovative and fitting approach to water 
management. Please approve the Dominguez streams-protection recommendation. 
 
Sincerely, 
 

 

Veronica Egan, Executive Director 
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May 4, 2010 
 
Colorado Water Conservation Board 
1313 Sherman, Room 721 
Denver CO 80203 
 
Dear Colorado Water Conservation Board Members, 
 
Wild Connections supports the CWCB staff recommendation for instream flow protection for Big Dominguez 
Creek and Little Dominguez Creek, in the Dominguez Canyon Wilderness. We encourage you to approve the 
appropriate instream flow filings to establish this important and timely protection. 
 
It is important to protect the riparian habitat, stream channel and the wildlife that depends on adequate water 
in the streams. Protecting the instream flows will also greatly enhance the scenic values of the Dominguez 
Canyon Wilderness.  Further, the instream flow filings are an opportunity for a state-federal partnership in 
providing that stream flow protection. 
 
By establishing instream flow rights to all available water in these wilderness streams (minus a carefully 
calculated allowance for future water development upstream of the wilderness), the State of Colorado will 
ensure the natural wonder of Dominguez Canyon endures long into the future, while preserving the state’s 
authority and control regarding instream flow protection. 
 
Thank you very much for your careful consideration of this innovative and reasonable approach to water 
management. Please approve the Dominguez streams-protection recommendation. 
 
Sincerely, 
 
 
 
Jean C. Smith 
Associate Director 
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