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TO: Colorado Water Conservation Board Members  

 

FROM: Linda J. Bassi 

 Kaylea White 

 Stream and Lake Protection Section 

 

DATE: November 9, 2009 

 

SUBJECT: Agenda Item No. 2, November 16-18, 2009 Board Meeting 

Stream and Lake Protection Section – Hearing on Proposed Acquisition of 

the Stapleton Brothers Ditch Water Right on Maroon Creek,  

Water Division 5 
 

 

CWCB staff has provided the Board with two hearing notebooks that contain all notices, hearing 

requests, motions, orders, prehearing statements, and rebuttal statements in this matter.  

Electronic versions of the notebooks are available on the CWCB website at 

http://cwcb.state.co.us/StreamAndLake/WaterAcquisitions/Notices/ .  The Hearing Officer’s 

Second Prehearing Order dated October 22, 2009, setting forth the amount of time allotted to 

each Party for its hearing presentation, is attached to this memo.  Letters to the Board expressing 

support for this proposed water acquisition also are attached.  At the conclusion of this hearing, 

staff will request the Board to take action on this proposed water acquisition pursuant to ISF 

Rule 6n.    
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BEFORE THE COLORADO WATER CONSERVATION BOARD 
__________________________________________________________________________ 
 
IN THE MATTER OF PROPOSED INSTREAM FLOW ACQUISITION 
DIVISION 5:   STAPLETON BROTHERS DITCH 
__________________________________________________________________________ 
 
SECOND PREHEARING ORDER  
 

 
Hearing Date 

The hearing in this matter is scheduled for November 16, 2009, 1:30-5:30 p.m., at 1580 Logan, 
Suite 610, Denver, Colorado, 80203. 
 

 
Conduct of Hearing 

The Hearing will be governed by the Rules Concerning the Colorado Instream Flow and Natural 
Lake Level Program, including Rule 6m(5) regarding the conduct of the hearing. At the hearing, 
the Board will hear from CWCB Staff, the Parties and interested members of the public.  The 
Board will not permit CWCB Staff or Parties to introduce written material at the hearing not 
previously submitted pursuant to these CWCB Rules without good cause.  There will be no 
cross-examination; only the Board may question witnesses at the hearing. 
 

 
Allocation of Time 

1)  CWCB Staff:  58 minutes for presentation; 15 minutes for rebuttal 
 
2)  Board of County Commissioners of Pitkin County:  50 minutes for presentation 
 
3)  Colorado Water Trust:  7 minutes for presentation 
 
4)  Trout Unlimited:  5 minutes for presentation 
 
5)  Public Comment:  may be limited by CWCB 
 
6)  Willow Creek Ditch and Herrick Ditch Co. and Roaring Fork Land and Cattle Co.:   
30 minutes for presentation; 20 minutes for closing statement (with Starwood Metropolitan 
District and Basalt Water Conservancy District) 
 
7)  Starwood Metropolitan District and Basalt Water Conservancy District:  40 minutes 
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Motion

Basalt Water Conservancy District and Starwood Metropolitan District moved for leave to 
substitute testifying witness on October 21, 2009.  There being no objection, the motion for 
substitution is hereby granted. 

 
 

 
 
 
 
Dated this 22nd day of October 2009.    __________/s/______________

Colorado Attorney General’s Office 

 
        Casey Shpall 
        Hearing Officer 

1525 Sherman St., 7th Floor 
Denver, Colorado  80203 
casey.shpall@state.co.us 

mailto:casey.shpall@state.co.us�
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Second Prehearing Order 
was served on this 22st day of October, 2009 upon the following via electronic mail: 
 
Susan Schneider 
Colorado Attorney General’s Office 
1525 Sherman St., 7th Floor 
Denver, Colorado  80203 
susan.schneider@state.co.us 
 
Linda Bassi 
Colorado Water Conservation Board 
Department of Natural Resources 
1313 Sherman St., Room 721 
Denver, Colorado 80203 
linda.bassi@state.co.us 
 
Paul Noto, Esq.  
Patrick, Miller & Kropf, P.C.  
730 E. Durant Ave., Suite 200   
Aspen, Colorado 81611 
noto@waterlaw.com 
 
Board of County Commissioners for Pitkin County 
c/o John Ely, Esq. 
Courthouse Plaza 
530 E. Main St., 3rd Floor 
Aspen, Colorado 81611 
john.ely@co.pitkin.co.us 
 
Scott Balcomb, Esq. 
David C. Hallford, Esq. 
Chris L. Geiger, Esq. 
Sara M. Dunn, Esq. 
Balcomb & Green, P.C. 
P. O. Drawer 790 
Glenwood Springs, Colorado 81602 
scott@balcombgreen.com 
dhallford@balcombgreen.com 
chrisg@balcombgreen.com 
sarad@balcombgreen.com 
 
 
 
 

mailto:casey.shpall@state.co.us�
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Drew Peternell 
Trout Unlimited 
1320 Pearl St., Suite 320 
Boulder, Colorado 80302 
dpeternell@tu.org 
 
Timothy J. Beaton 
Patricia M. DeChristopher 
Moses, Wittemyer, Harrison and Woodruff, P.C. 
P. O. Box 1440 
Boulder, Colorado 80306 
tbeaton@mwhw.com 
pdechristopher@mwhw.com 
 
Amy Beatie 
Colorado Water Trust 
1430 Larimer St., Suite 300 
Denver, Colorado 80202 
abeatie@coloradowatertrust.org 
 
 
 
       ___________/s/
       Casey Shpall 

________________ 
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SPRUCE PROFESSIONAL BUILDING 
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CARBONDALE, COLORADO 81623 
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THOMAS C. HILL                           TELEPHONE 
THOMAS E. KINNEY                          (970) 963-3900 
JOSLYN V. WOOD                            FACSIMILE 

      (970) 963-3131            

    
Tom Kinney draft letter to CWCB re: Town of Basalt support for proposed CWCB acquisition of Pitkin County’s 4.3 
cfs Stapleton Brothers’ Ditch water right for instream flow enhancement in the Roaring Fork River 
March 9, 2009 
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March 9, 2009 
 
Via email: jennifer.gimbel@state.co.us  
 
Jennifer Gimbel, Director 
Colorado Water Conservation Board 
Colorado Department of Natural Resources 
1313 Sherman St., Room 721 
Denver, CO 80203 
 
 RE: Town of Basalt support for acquisition of Stapleton Bros. Ditch water right for ISF 
 
Dear Jennifer: 
 
 As you are aware, I submitted my attached letter of January 21, 2009 to Linda Bassi and Kaylea 
White of the CWCB Stream & Lake Protection Section addressing several concerns the Town of Basalt has 
regarding the proposed acquisition of 4.3 cfs Stapleton Brothers’ Ditch, Priority No. 269, water right by the 
CWCB from Pitkin County for instream flow enhancement from the ditch headgate on Maroon Creek 
downstream to the confluence of the Fryingpan River with the Roaring Fork River.  Since then, the Town 
Council has met with John Ely, Pitkin County Attorney, to further discuss the proposed Stapleton 
Brothers’ Ditch water right acquisition.  As a result of this meeting, the Town of Basalt wishes to reiterate 
its support for the proposed Stapleton Brothers’ Ditch water right acquisition for instream flow 
enhancement in the Roaring Fork River, including the reach of the Roaring Fork River immediately 
upstream from the Fryingpan River confluence in which reach the Town and Pitkin County have been 
cooperating to develop a whitewater park.  The Town’s support, however, is qualified upon the CWCB 
addressing and resolving the Town’s concerns, including prevention of injury to the Town in the exercise of 
its municipal water rights and approved augmentation plan. 

 
 

        Very truly yours, 
 
        HILL, KINNEY & WOOD, LLC 
        Attorneys for the Town of Basalt  

         
        Tom Kinney 
ec:  Bill Kane, Town Manager; billk@basalt.net  
      Larry Thompson, Town Engineer; lthompson@basalt.net  
      Linda Bassi, Chief, Stream & Lake Protection Section, CWCB; linda.bassi@state.co.us 
      John Ely, Pitkin County Attorney; johne@co.pitkin.co.us  
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January 21, 2009 
 
Via email: linda.bassi@state.co.us & kaylea.white@state.co.us 
 
 
Linda Bassi, Chief 
Kaylea White, Senior Water Resource Specialist 
Stream & Lake Protection Section 
Colorado Water Conservation Board 
Colorado Department of Natural Resources 
1313 Sherman St., Room 721 
Denver, CO 80203 
 
 RE: Town of Basalt comments concerning acquisition of Stapleton Bros. Ditch water right for ISF 
 
Dear Linda & Kaylea: 
 
 Yesterday, I received notice of a proposed acquisition of 4.3 cfs of 8.0 cfs, absolute, Stapleton 
Brothers’ Ditch, Priority 269, water right from Pitkin County via a perpetual loan for instream flow 
purposes from the ditch headgate downstream to the confluence of the Fryingpan River with the Roaring 
Fork River.  I spoke with Kaylea concerning the notice and clarifying that only the consumptive use portion 
of this water right will be used for instream flow purposes in the reach of the Roaring Fork River between 
the Maroon Creek and Fryingpan River confluences. 
 
 As stated in the CWCB’s notice, the Stapleton Brothers’ Ditch water right that is the subject of the 
proposed acquisition from Pitkin County for instream flow purposes was decreed by the Garfield County 
District Court on October 16, 1933 in Civil Action No. 3000.  The duty of water for the Stapleton 
Brothers’ Ditch water right established by the Court’s decree in C.A. 3000 is 1 cfs per 50 acres irrigated.  As 
also referenced in the CWCB’s notice, the Water Court subsequently entered a decree in Case No. 
99CW306 on January 31, 2005 changing Pitkin County’s Stapleton Brothers’ Ditch irrigation water right 
to include augmentation use and establishing a historical irrigation consumptive use ratio for this water 
right of 1.83 acre-feet per acre.  However, this historical irrigation consumptive use ratio was reduced by the 
Water Court to 1.62 acre-feet per acre at the behest of the Division 5 Engineer to reflect periods when the 
County’s Sardy Field airport property was not irrigated using the Stapleton Brothers’ Ditch water right.  
According to the documents posted on the CWCB’s website supporting the acquisition of 4.3 cfs, absolute, 
Stapleton Brothers’ Ditch water right for instream flow purposes, this water right is associated with 119.25 
acre-feet per acre of the ‘remaining’ historical irrigation consumptive use recognized by the Water Court in 
Case No. 99CW306. 
 
 The Town of Basalt has the following comments concerning the proposed acquisition of 4.3 cfs, 
absolute, Stapleton Brothers’ Ditch water right from Pitkin County for instream flow purposes: 
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 1. The CWCB staff and Pitkin County associate 4.3 cfs, absolute, Stapleton Brothers’ Ditch 
water right with 119.25 acre-feet per acre of historical irrigation consumptive use recognized by the 
Water Court in Case No. 99CW306.  (See Exhibit A-1 of the draft Declaration of a Revocable 
Trust (The Pitkin County Water Rights Revocable Trust) and Linda Bassi and Kaylea White memo 
to CWCB dated January 20, 2009).  However, pursuant to the 1 cfs per 50 acres irrigated ‘duty of 
water’ established by the District Court for the Stapleton Brothers’ Ditch water right in C.A. 3000 
and also according to the historical irrigation consumptive use ratio and historical irrigation season 
recognized by the Water Court in Case No. 99CW306, 4.3 cfs cannot be associated with 119.25 
acre-feet per acre ‘remaining’ historical irrigation consumptive use in the reach of the Roaring Fork 
River from the confluence of Maroon Creek downstream to the Fryingpan River confluence.  
Rather, not more than 0.52 cfs is associated with this amount of remaining ‘historical consumptive 
use for instream flow use in the reach of the Roaring Fork River from the confluence of Maroon 
Creek downstream to the Fryingpan River confluence during the historical irrigation season.  
(Linda Bassi and Kaylea White memo to CWCB dated January 20, 2009 at Section 8 on page 5.) 

 
 2. The Water Court decree entered in Case No. 99CW306 concerning Pitkin County’s 

Stapleton Brothers’ Ditch water right contained the following finding of fact at Paragraph 7.G., 
which finding was incorporated as a restrictive condition at Paragraph 17 of the decree: 

 
“Any other uses of such remaining consumptive use credits by any person or entity 
must be approved by subsequent application to the Water Court, requesting a 
change of water right and approval of either an amended augmentation plan or an 
additional augmentation plan to replace all out-of-priority depletions associated 
with such new uses.” 

 
 The Town of Basalt reminds the CWCB that this restrictive condition applies to its acquisition and 

proposed use of Pitkin County’s 4.3 cfs Stapleton Brothers’ Ditch water right for instream flow 
purposes. 

 
3. The Town of Basalt will likely file a statement of opposition in any case filed in the Water 
Court for Water Division No. 5 concerning changing the use of Pitkin County’s 4.3 cfs, absolute, 
Stapleton Brothers’ Ditch water right for instream flow purposes by the CWCB in order to protect 
exercise of its municipal well water rights decreed for diversion at the Basalt Municipal Well No. 13 
and the Basalt RE-1 School District Well, and also operation of the augmentation plan 
incorporating bypasses of the Town’s John Ruedi Ditch water rights decreed by the Water Court in 
Case Nos. 90CW138 and 00CW252. 
 
4. The Town has been working with Pitkin County to establish a whitewater park in the reach 
of the Roaring Fork River immediately upstream of the Fryingpan River confluence.  Pitkin County 
anticipates adjudicating junior-priority RICD water rights for the whitewater park.  Pitkin County 
also desires to gain an additional benefit of having senior-priority water rights, such as the 4.3 cfs 
Stapleton Brothers’ Ditch water right, flowing through the whitewater park reach of the Roaring 
Fork River pursuant to the proposed acquisition of these water rights by the CWCB for instream 
flow purposes: 
 



LAW OFFICES 

HILL, KINNEY & WOOD, LLC 
 
 

    
Tom Kinney letter to CWCB re: acquisition of Pitkin County’s Stapleton Brothers’ Ditch water right for ISF 
January 21, 2009 
Page 3 of 3 

“… Utilizing the provisions of House Bill 1280 as well as a trust document it will 
be possible for Pitkin County to assign certain water rights in its existing portfolio 
as well as any future acquired water rights through the Open Space and Trails or 
Healthy River funds to enhance the minimum stream flow in this particular reach 
of the Roaring Fork River. By enhancing the minimum stream flows in this reach 
of the Roaring Fork River, the last part of the river as it leaves Pitkin County, all 
other stream segments above this reach in the Roaring Fork and its tributaries will 
also be enhanced. The kayak course allows for the utilization of acquired rights in 
a way that will augment minimum stream flows throughout the Roaring Fork 
River while providing a recreational facility for valley residents.”  (Excerpt from 
John Ely, Pitkin County Attorney, memo to Pitkin County Open Space and Trails 
Board dated November 20, 2008 at page 4). 
 

The Town of Basalt agrees with this objective so long as any use of Pitkin County’s senior-priority 
water rights by the CWCB for instream flow purposes does not injure the Town in the exercise of 
its municipal water rights and operation of its augmentation plan. 
 
5. The Town of Basalt supports the CWCB’s acquisition of 4.3 cfs, absolute, Stapleton 
Brothers’ Ditch water right pursuant to a perpetual loan from Pitkin County, but requests that the 
CWCB expressly condition any such approval of the acquisition such that this water right shall be 
used for instream flow purposes only upon entry of a final decree by the Water Court:  (a) changing 
the use of this water right to include instream flow purposes; and, (b) incorporating restrictive 
conditions on the instream flow use of this water right protective of the Town of Basalt’s exercise of 
its municipal water rights and operation of its augmentation plan. 
 

Thank you for considering the Town of Basalt comments concerning acquisition of Pitkin County’s 4.3 cfs, 
absolute, Stapleton Brothers’ Ditch water right via perpetual loan for instream flow purposes. 
 
 
        Very truly yours, 
 
        HILL, KINNEY & WOOD, LLC 

          
        Tom Kinney 
 
ec:  John Ely, Pitkin County Attorney, johne@co.pitkin.co.us  
      Tim Beaton, Pitkin County water rights counsel, tbeaton@mwhw.com 
 









 

 

November 12, 2009 

 
Colorado Water Conservation Board 
1313 Sherman Street, Room 721 
Denver, Colorado 80203 
 
Re: Pitkin County Trust Agreement and the Stapleton Brothers Ditch 

 

Via email to linda.bassi@state.co.us 

 

Dear Colorado Water Conservation Board: 

 

As the Water Program Manager for The Nature Conservancy of Colorado, I thank you for this 

opportunity to express support for Pitkin County’s offer to loan water rights to the CWCB for use 

in its instream flow program.  Over the past decade, The Nature Conservancy in Colorado has 

greatly expanded its water program.  In recent years, we have focused considerable resources on 

the Roaring Fork watershed.  We believe this loan from Pitkin County is significant both in the 

watershed and also statewide for its demonstration of how innovative approaches can be used to 

protect Colorado invaluable river resources while respecting the rights of water users.   

 
The initial test case for this loan—Pitkin County’s ownership interest in the Stapleton Brothers 
Ditch—will allow greater opportunities to meet existing instream flow rights on Maroon Creek 
and on the Roaring Fork.  This action will improve habitat conditions on both streams.  If the 
Stapleton Brothers Ditch project is approved, more than thirty additional water rights will be 
submitted by Pitkin County to the CWCB’s instream flow program.   
 
The project also has statewide significance.  It will be the first use of House Bill 1280, a bill that 
paved the way for the CWCB to enter into shorter-term agreements with water users to place 
water in the instream flow program.  Also, the trust agreement provides a model for all other 
water users in the state that have water rights that are not currently being used, such as 
municipalities that have developed water supplies beyond their immediate needs.   

 

We at The Nature Conservancy believe stream and river protection is essential to the maintenance 

of Colorado’s character, our economy, our way of life, and our natural heritage.  We urge you to 

support tools, policies, and programs that will expand our collective ability to protect Colorado’s 

valuable water resources. 

 

Sincerely, 

 
John Sanderson 

Water Program Manager 
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